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PREFACE  TO  THE  SECOND  EDITION. 


In  the  Preface  to  the  first  edition  of  this  work,  the  author  stated 
its  purpose  to  be,  to  furnish  to  the  practitioner  and  the  student  of 
the  law  such  a  presentation  of  elementary  constitutional  principles 
as  should  serve,  with  the  aid  of  its  references  to  judicial  decisions, 
legal  treatises,  and  historical  events,  as  a  convenient  guide  in  the 
examination  of  questions  respecting  the  constitutional  limitations 
which  rest  upon  the  power  of  the  several  State  legislatures.     In 
the  accomplishment  of  that  purpose,  the  author  further  stated  that 
he  had  faithfully  endeavored  to  give  the  law  as  it  had  been  settled 
by  the  authorities,  rather  than  to  present  his  own  views.     At  the 
same  time,  he  did  not  attempt  to  deny  —  what  he  supposed  would 
be  suflBciently  apparent  —  that  he  had  written  in  full  sympathy 
with  all  those  restraints  which  the  caution  of  the  fathers  had  im- 
posed upon  the  exercise  of  the  powers  of  government,  and  with 
faith  in  the  checks  and  balances  of  our  republican  system,  and  in 
correct  conclusions  by  the  general  public  sentiment,  rather  than 
in  reliance  upon  a  judicious,  prudent,  and  just  exercise  of  au- 
thority, when  confided  without  restriction  to  any  one  manor  body 
of  men,  whether  sitting  in  legislative  capacity  or  judicial.     In  this 
sympathy  and  faith,  he  had  written  of  jury  trials  and  the  other 
safeguards  to   personal  liberty,  of  liberty  of  the  press  and   of 
vested  rights ;  and  he  had  also  endeavored  to  point  out  that  there 
are  on  all  sides  definite  limitations  which  circumscribe  the  legis- 
lative authority,  independent  of  the  specific  restrictions  which  the 
people  impose  by  their  State  constitutions.     But  while  not  pre- 
disposed to  discover  in  any  part  of  our  system  the  rightful  exist- 
ence of  any  unlimited  power,  created  by  the  Constitution,  neither 
on  the  other  hand  had  he  designed  to  advance  new  doctrines,  or 
to  do  more  than  state  clearly  and  with  reasonable  conciseness  the 
principles  to  be  deduced  from  the  judicial  decisions. 

The  unexpected  favor  with  which  the  work  has  been  received 
having  made  a  new  edition  necessary,  the  author  has  reviewed 
every  part  of  it  with  care,  but  without  finding  occasion  to  change 
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in  any  important  particular  the  conclusions  before  given.  Further 
reflection  lias  ouly  tended  to  confirm  him  in  his  previous  views  of 
the  need  of  constitutional  restraints  at  every  point  where  agents 
are  to  exercise  the  delegated  authority  of  the  people ;  and  lie  is 
gratified  to  observe  that  in  the  judicial  tribunals  the  tendency  is 
not  in  the  direction  of  a  dbregard  of  these  restraints.  The  reader 
will  find  numerous  additional  references  to  new  cases  and  other 
autlioiities;  and  some  modifications  have  been  made  in  the 
phraseology  of  the  text,  with  a  view  to  clearer  and  more  accurate 
expression  of  his  views.  Trusting  that  these  modifications  and 
additions  will  be  found  not  without  value,  he  again  submits 
Ilia  work  "  to  the  judgment  of  an  enlightened  and  generous 
profesfflon."  THOMAS  M.  cooley. 


PREFACE    TO    THE    THIRD    EDITION. 

Thb  second  edition  being  exhausted,  the  author,  in  preparing  a 
third,  has  endeavored  to  give  full  references  to  such  decisions  as 
have  recently  been  made  or  reported,  having  a  bearing  ii|)on  the 
points  discussed.     It  will  be  seen  on  consulting  the  notes  that 
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A  State  is  a  body  politic,  or  society  of  men,  united  together 
for  the  purpose  of  promoting  their  mutual  safety  and  advantage 
by  the  joint  efforts  of  their  combined  strength.^  The  terms 
nation  and  State  are  frequently  employed,  not  only  in  the  law  of 
nations,  but  in  common  parlance,  as  importing  the  same  thing ;  ^ 
but  the  term  nation  is  more  strictly  synonymous  with  people^  and 
while  a  single  State  may  embrace  different  nations  or  peoples,  a 
single  nation*  will  sometimes  be  so  divided  politically  as  to  consti- 
tute several  States. 

In  American  constitutional  law  the  word  State  is  applied  to  the 
several  members  of  the  American  Union,  while  the  word  nation 
is  applied  to  the  whole  body  of  the  people  embraced  within  the 
jurisdiction  of  the  federal  government. 

Sovereignty^  as  applied  to  States,  imports  the  supreme,  absolute, 
uncontrollable  power  by  which  any  State  is  governed.^  A  State 
is  called  a  sovereign  State  when  this  supreme  power  resides  within 
itself,  whether  resting  in  a  single  individual,  or  in  a  number  of 

^  Vattel,  b.  1,  c.  1,  §  1;  Story  on  tion  i;.  Georgia,  5  Pet.  52;  Chase,  Ch. 

Const.  §  207;  Wheat.  Int.  Law,  pt.  J.,  in  Texas  v.  White,  7  Wall.  720; 

1,  c.  2,  S  2;  HaUeck,  Int  Law,  68;  Vattel,  supra. 

Bony.  Law  Diet.  •*  State."   **  A  mul-         »  Story  on  Const.  §  207;  1  Black, 

titude  of  people  united  together  by  a  Com.  49;  Wheat.  Int.  Law,  pt.  I,  c. 

communion  of  interest,  and  by  com-  2,  §  5 ;   HaUeck,  Int.  Law,  63,  64 ; 

mon  laws,  to  which  they  submit  with  Austin,   Province  of   Jurispradence, 

one   accord."     Burlami^ui,    Politic  Lee.  VI.;  Chipman  on  Government, 

Law,  c.  5.     See  Chisholm  v.  Greorgia,  137.     ^*  The   right  of   commanding 

2  Dall.  457;   Georgia  v.  Stanton,  6  finally  in  civil  society."    Burlamaqui, 

Wall.  65.  Politic  Law,  o.  5. 

*  Thompion^  J.,  in  Cherokee  Na- 
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individuals,  or  in  the  whole  body  of  the  people.^     In  the  view  of 

international  law,  all  sovereign  States  are  and  must  be 

[*  2]      equal  in  rights,  'because  from  the  very  definition  of 

sovereign  State,  it  is  impossible  that  there  should  be,  in 

respect  to  It,  any  political  superior. 

The  sovereignty  of  a  State  commonly  extends  to  all  the  sub- 
jects of  government  within  the  territoiial  limits  occupied  by  the 
associated  people  who  compose  it;  and,  except  upon  the  high 
seas,  which  belong  equally  to  all  men,  like  the  air,  and  no  part  of 
which  can  rightfully  be  appropriated  by  any  nation,^  the  dividing 
line  between  sovereignj-iea  is  usually  a  territorial  line.  In  Amer- 
ican constitutional  law,  however,  there  is  a  division  of  the  powers 
of  sovereignty  between  the  national  and  State  governments  by 
subjevts :  the  fonner  being  possessed  of  supreme,  absolute,  and 
uncontrollable  power  over  certain  subjects  throughout  all  the 
States  and  Territories,  while  tbe  States  have  the  like  complete 
power,  within  their  respective  teiritorial  limits,  over  other  nuh- 
jeots.^  In  regard  to  certain  other  subjects,  the  States  possess 
powers  of  regulation  which  are  uot  sovereign  powers,  inasmuch 
as  they  are  liable  to  be  controlled,  or  for  the  time  being  to  become 
altogether  dormant  by  the  exercise  of  a  superior  power  vested  in 
the  general  government  in  respect  to  the  same  subjects. 

A  con$tiiution  is  sometimes  defined  as  the  fundamental  law  of 
a  State,  containing  the  principles  upon  which  the  government  is 


CH.  I.] 


DEFINITIONS. 


8 


eqaallj  complete  and  accurate  definition  would  be,  that  body  of 
rules  and  maxims  in  accordance  with  which  the  powers  of  sover- 
eignty are  habitually  exercised. 

In  a  much  qualified  and  very  imperfect  sense  every  State  may 
be  said  to  possess  a  constitution ;  that  is  to  say,  some  leading 
principle  has  prevailed  in  the  administration  of  its  government, 
until  it  has  become  an  understood  part  of  its  system,  to 
which  obedience  *  is  expected  and  habitually  yielded ;  [*  8] 
like  the  hereditary  principle  in  most  monarchies,  and  the 
custom  of  choosing  the  chieftain  by  the  body  of  the  people  which 
prevails  among  some  barbarous  tribes.  But  the  term  eonstitu- 
Uonal  government  is  applied  only  to  those  whose  fundamental  rules 
or  maxims  not  only  locate  the  sovereign  power  in  individuals  or 
bodies  designated  or  chosen  in  some  prescribed  manner,  but  also 
*  define  the  limits  of  its  exercise  so  as  to  protect  individual  rights, 
and  shield  them  against  the  assumption  of  arbitrary  power.^  The 
number  of  these  is  not  great,  and  the  protection  they  afford  to 
individual  rights  is  far  from  being  uniform.^ 

In  American  constitutional  law,  the  word  amBtiiutxon  is  used 
in  a  restricted  sense,  as  implying  the  written  instrument  agreed 
upon  by  the  people  of  the  Union,  or  of  any  one  of  the  States,  as 
the  absolute  rule  of  action  and  decision  for  all  departments  and 
officers  of  the  government,  in  respect  to  all  the  points  covered  by 
it,  which  must  control  until  it  shall  be  changed  by  the  authority 
which  established  it,  and  in  opposition  to  which  any  act  or  regu- 
lation of  any  such  department  or  ofScer,  or  even  of  the  people 
themselves,  will  be  altogether  void. 


a  State  I  mean  the  body  of  those 
written  or  unwritten  fundamental 
laws  which  reguhtte  the  most  impor- 
tant rights  of  (he  higher  magistrates 
and  the  most  essential  privileges  of  the 
subjects."  Mackintosh  on  the  Study 
of  the  Law  of  Nature  and  Nations. 

^  Calhoun's  Disquisition  on  Gov- 
ernment, Works,  I.  p.  11. 

'  Absolute  monarchs,  under  a 
pressure  of  necessity,  or  to  win  the 
favor  of  their  people,  sometimes  grant 
them  what  is  called  a  constitution; 
but  this,  so  long  as  the  power  of  the 
monarch  is  recognized  as  supreme, 
can  be  no  more  than  his  promise  that 


he  will  observe  its  provisions,  and 
conduct  the  government  accordingly. 
The  mere  grant  of  a  constitution  does 
not  make  the  government  a  constitu- 
tional government,  until  the  monarch 
is  deprived  of  power  to  set  it  aside  at 
will.  The  grant  of  Magna  Charta 
did  not  make  the  English  a  constitu- 
tional monarchy;  it  was  only  after 
repeated  violations  and  confirmations 
of  that  instrument,  and  when  a  fur- 
ther disregard  of  its  provisions  had 
become  dangerous  to  the  Crown,  that 
fundamental  rights  could  be  said  to 
have  constitutional  guaranties,  and 
the  government  to  be  constitutional. 
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The  term  unconttUuiional  law  muat  vary  in  its  me&oing  in  dif- 
ferent StftteB,  according  as  the  powers  of  sovereignty  are  oi  are 
not  possessed  by  the  individual  or  body  which  exercises  the  pow- 
ers of  ordinaiy  legislation.  Where  the  law-making  department 
of  a  State  is  restricted  in  its  powers  by  a  written  fundamental 
law,  as  in  the  American  States,  we  understand  by  unconstitu- 
tional law  one  which,  being  opposed  to  the  fundamental  law,  is 
therefore  in  excess  of  legislative  authority,  and  void.  Indeed, 
the  term  uncoustitutioDal  law,  as  employed  in  American  jurispru- 
dence, is  a  misnomer,  and  implies  a  contradiction  ;  that  enactment 
which  is  opposed  to  the  constitution  being  in  fact  no  law  at  all. 
But  where,  by  the  theory  of  the  government,  the  exercise  of 
complete  sovereignty  is  vested  in  the  same  individual  or  body 
which  enacts  the  ordinary  laws,  any  law,  being  an  exercise  of 
power  by  the  sovereign  authority,  must  be  obligatory,  and,  if  it 
varies  from  or  conflicts  with  any  existing  constitutional  principle, 
must  have  the  effect  to  modify  or  abrogate  such  principle,  instead 
of  being  nullified  by  it.  This  must  be  so  in  Great  Britain  with 
every  law  not  in  harmony  with  pre-existing  constitutional  princi- 
ples ;  since,  by  the  theory  of  its  government,  Parliament  exercises 

sovereign  authority,  and  may  even  change  the  Constitu- 
[•  4]      tion  •  at  any  time,  as  in  many  instances  it  has  done,  by 

declaring  its  will  to  that  effect.'  And  when  thus  the 
power  to  control  and  modify  the  constitution  resides  in  the  ordi- 
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force.  For  the  will  of  the  people,  as  declared  in  the  Constitu- 
tion,  is  the  final  law ;  and  the  will  of  the  legislature  is  only  law 
when  it  is  in  harmony  with,  or  at  least  is  not  opposed  to,  that 
controlling  instrument  which  governs  the  legislative  body  equally 
with  the  private  citizen.^ 

1  See  Chapter  YII.  post. 
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[•5]  •CHAPTER    II. 

THE  00K8TITUTI0N   OF  THE  UNITED   STATES. 

The  government  of  the  United  States  is  the  existing  repre- 
sentative of  the  national  government  which  has  always  in  some 
form  existed  over  the  American  i^tates.  Before  the  Revolution, 
the  powers  of  government,  which  were  exercised  over  all  the 
colonies  in  common,  were  so  exercised  as  pertaining  either  to  the 
Crown  of  Great  Britain  or  to  the  Parliament ;  but  the  extent  of 
those  powers,  and  how  far  vested  in  the  Crown  and  how  far  in 
the  Parliament,  were  questions  never  definitely  settled,  and  which 
constituted  subjects  of  dispute  between  the  mother  country  and 
the  people  of  the  colonies,  finally  resulting  in  hostilities.'  That 
the  power  over  peace  and  war,  the  general  direction  of  commer- 
cial intercourse  with  other  nations,  and  the  general  control  of 
such  subjects  as  fall  within  the  province  of  international  law, 
were  vested  in  the  home  governmeut,  and  that  the  colonies  were 
not,  therefore,  sovereign  States  in  the  full  and  proper  sense  of 
that  term,  were  propositions  never  seriously  disputed  in  America, 
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gress  of  1765,  and  finally  to  the  Continental  Congress  of  1774. 
When  the  difSculties  with  Great  Britain  culminated  in  actual 
war,  the  Congress  of  1775  assumed  to  itself  those  powers  of 
external  control  which  before  had  been  conceded  to  the 
Crown  or  to  the  *  Parliament,  together  with  such  other  [*  6] 
powers  of  sovereignty  as  it  seemed  essential  a  general 
government  should  exercise,  and  thus  became  the  national  gov* 
ernment  of  the  United  Colonies.  By  this  body,  war  was  con* 
ducted,  independence  declared,  treaties  formed,  and  admiralty 
jurisdiction  exercised.  It  is  evident,  therefore,  that  the  States, 
though  declared  to  be  **  sovereign  and  independent,"  were  never 
strictly  so  in  their  individual  character,  but  that  they  were 
always,  in  respect  to  the  higher  powers  of  sovereignty,  subject  to 
the  control  of  a  central  authority,  and  were  never  separately 
known  as  members  of  the  family  of  nations.^    The  Declaration 

'  '*  AU  the  country  now  possessed  purposes,  and  at  the  same  time  pro- 
by  the  United  States  was  [prior  to  the  Tiding  for  their  more  domestic  con- 
Revolution]  a  part  of  the  dominions  cems  by  State  conventions  and  other 
appertaining  to  the  Crown  of  Great  temporary  arrangements.  From  the 
Britain.  Every  acre  of  land  in  this  Crown  of  Great  Britain  the  sover- 
country  was  then  held,  mediately  or  eignty  of  their  country  passed  to  the 
immediately,  by  grants  from  that  people  of  it ;  and  it  was  not  then  an 
Crown.  All  the  people  of  this  country  uncommon  opinion  that  the  un appro- 
were  then  subjects  of  the  Eang  of  priated  lands  which  belonged  to  the 
Great  Britain,  and  owed  allegiance  to  Crpwn  passed,  not  to  the  people  of 
him ;  and  all  the  civil  authority  then  the  colony  or  State  within  whose 
existing  or  exercised  here  flowed  from  limits  they  were  situated,  but  to  the 
the  head  of  the  British  empire.  They  whole  people.  On  whatever  princi- 
were  in  a  strict  sense  fellow-subjects,  pies  this  opinion  rested,  it  did  not  give 
and  in  a  variety  of  respects  one  peo-  way  to  the  other,  and  thirteen  sover- 
ple.  When  the  Revolution  com-  eignties  were  considered  as  emerged 
menced,  the  patriots  did  not  assert  from  the  principles  of  the  Revolution, 
that  only  the  same  affinity  and  social  combined  with  local  convenience  and 
connection  subsisted  between  the  peo-  considerations;  the  people,  neverthe- 
ple  of  the  colonies,  which  subsisted  less,  continued  to  consider  themselves, 
between  the  people  of  Gaul,  Britain,  in  a  national  point  of  view,  as  one 
and  Spain  while  Roman  provinces,  people;  and  they  continued  without 
namely,  only  that  affinity  and  social  interruption  to  manage  their  national 
connection  which  result  from  the  mere  concerns  accordingly.  Afterwards, 
circumstance  of  l^eing  governed  by  in  the  hurry  of  the  war,  and  in  the 
one  prince ;  different  ideas  prevailed,  warmth  of  mutual  confidence,  they 
and  gave  occasion  to  the  Congress  of  made  a  confederation  of  the  iStates 
1774  and  1775.  the  basis  of  a  general  government. 
*^  The  Revolution,  or  rather  the  Experience  disappointed  the  expecta- 
Declaration  of  Independence,  found  tions  they  had  formed  from  it;  and 
the  people  already  united  for  general  then  the  people,  in  their  collective 
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of  ludependenoe  made  them  sovereign  and  independent  States, 
by  altogether  aboliehing  the  foreign  jurisdiction,  and  substituting 
a  national  government  of  their  own  creation. 

But  whQe  national  powers  were  assumed  by  and  con- 
[*  7]  ceded  to  •  the  Congress  of  1775-76,  that  body  was  never- 
theless strictly  revolutionary  in  it«  character,  and,  like  all 
revolutionary  bodies,  its  authority  was  undefined,  and  could  be 
limited  only,  firtt,  by  instructions  to  individual  del^ates  by  the 
Stat«s  choosing  them ;  second,  by  the  will  of  the  Congress ;  and 
third,  by  the  power  to  enforce  that  will.*  As  in  the  latter  par- 
ticular  it  was  essentially  feeble,  the  necessity  for  a  clear  specific 
cation  of  powers  which  should  be  exercised  by  the  national 
government  became  speedily  apparent,  and  led  to  the  adoption  of 
the  Articles  of  Confederation.  But  those  articles  did  not  concede 
the  full  measure  of  power  essential  to  the  e£Sciency  of  a  national 
government  at  home,  the  enforcement  of  respect  abroad,  or  the 
preservation  of  the  public  faith  or  public  credit ;  and  the  difficul- 
ties experienced  induced  the  election  of  delegates  to  the  Consti- 
tutional Convention  held  in  1787,  by  which  a  constitution  was 
formed  which  was  put  into  operation  in  1789.  As  much  larger 
powers  were  vested  by  this  instrument  in  the  general  government 
than  had  ever  been  exercised  in  this  country,  by  either  the 
Crown,  the  Parliament,  or  the  Revolutionary  Congress,  and 
larger  than  those  conceded  to  the  Congress  under  the  Articles  of 
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North  Carolina  and  Rhode  Island,  by  their  refusal  to  accept,  and 
by  the  action  of  the  others  in  proceeding  separately,  were  ex- 
cluded altogether  from  that  national  jurisdiction  which  before 
had  embraced  them.  This  exclusion  was  not  warranted  by  any 
thing  contained  in  the  Articles  of  Confederation,  which  purported 
to  be  articles  of  "  perpetual  union  ; "  and  the  action  of  the  eleven 
States  in  making  radical  revision  of  the  Constitution,  and  exclud- 
ing their  associates  for  refusal  to  assent,  was  really  revolutionary 
in  character,^  and  only  to  be  defended  on  the  same  ground  of 
necessity  on  which  all  revolutionary  action  is  justified,  and  which 
in  this  case  was  the  absolute  need,  fully  demonstrated  by  experi- 
ence, of  a  more  efficient  general  government.^ 

1  Mr.  Van  Baren  has  said  of  it  other  States  should  be  reduced  to  the 

that  it  was  '*  an  heroic,  though  per-  same  standard.    A  compact  between 

haps  a  lawless  act."  Political  Parties,  independent  sovereigns,  founded  on 

p.  50.  acts  of  legislative  authority,  can  pre- 

*  ''Two  questions  of  a  very  delicate  tend  to  no  higher  validity  than  a 
nature  present  themselves  on  this  oc-  league  or  treaty  between  the  parties, 
casion :  1.  On  what  principle  the  con-  It  is  an  estahlished  doctrine  on  the 
federation,  which  stands  in  the  form  subject  of  treaties,  that  all  of  the 
of  a  solenm  compact  among  the  articles  are  mutually  conditions  of 
States,  can  be  superseded  without  the  each  other;  that  a  breach  of  any  one 
unanimous  consent  of  the  parties  to  article  is  a  breach  of  the  whole 
H;  2.  What  relation  is  to  subsist  treaty;  and  that  a  breach  committed 
between  the  nine  or  more  States,  rat-  by  either  of  the  parties  absolves  the 
ifying  the  Constitution,  and  the  re-  others,  and  authorizes  them,  if  they 
maining  few  who  do  not  become  please,  to  pronounce  the  compact  vio- 
parties  to  it.  The  first  question  is  lated  and  void.  Should  it  unhappily 
answered  at  once  by  recurring  to  the  be  necessary  to  appeal  to  these  deli- 
absolute  necessity  of  the  case ;  to  cate  truths  for  a  justification  for  dis- 
the  great  principle  of  self-preserva-  pensing  with  the  consent  of  particular 
tion ;  to  '  the  tatmscendent  law  of  States  to  a  dissolution  of  the  federal 
nature  and  of  nature's  Grod,  which  pact,  will  not  the  complaining  parties 
declares  that  the  safety  and  happi-  find  it  a  difficult  task  to  answer  the 
ness  of  society  are  the  objects  at  multiplied  and  important  infractions 
which  all  political  institutions  aim,  with  which  they  may  be  confronted? 
and  to  which  all  such  institutions  The  time  has  been  when  it  was  in- 
must  be  sacrificed.  Perhaps,  also,  an  cumbent  on  us  all  to  veil  the  ideas 
answer  may  be  found  without  search-  which  this  paragraph  exhibits.  The 
ing  beyond  the  principles  of  the  com-  scene  is  now  changed,  and  with  it  the 
pact  itself.  It  has  been  heretofore  part  which  the  same  motives  dictate, 
noted,  among  the  defects  of  the  con-  The  second  question  is  not  less  deli- 
federatioti,  that  in  many  of  the  States  cate,  and  the  flattering  prospect  of  its 
it  had  received  no  higher  sanction  being  merely  hypothetical  forbids  an 
than  a  mere  legislative  ratification,  over-curious  discussion  of  it.  It  is 
The  priuciple  of  reciprocality  seems  one  of  those  cases  which  must  be  left 
to  require  that  its  obligation  on  the  to  provide  for  itself.    In  general  it 
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[*9]  *Left  at  liberty  now  to  assume  complete  powers  of 

sovereignty  as  independent  governments,  these  two  States 
saw  fit  soon  to  resume  their  place  in  the  American  family,  under 
a  permission  contained  in  the  Constitution  ;  and  new  States  have 
since  been  added  from  time  to  time,  all  of  them,  with  a  single 
exception,  organized  by  the  consent  of  the  general  government 
and  embracing  territory  previously  under  its  control.  The  ex- 
ception was  Texas,  which  had  previously  been  an  independent 
sovereign  State,  but  which,  by  the  conjoint  action  of  its  govern- 
ment and  that  of  the  United  States,  was  received  into  the  Union 
on  an  equal  footing  with  the  other  States. 

Without  therefore  discussing,  or  even  designing  to  allude  to 
any  abstract  theories  as  to  the  precise  position  and  actual  power 
of  the  several  States  at  the  time  of  forming  the  present  Constitu- 
tion,^ it  may  be  said  of  them  generally  that  they  have  at  all  times 
been  subject  to  some  common  national  government,  which  has 
exercised  control  over  the  subjects  of  war  and  peace,  and  other 
matters  pertaining  to  external  sovereignty ;  and  that  when  the 
only  three  States  which  ever  exercised  complete  sovereignty 
accepted  the  Constitution  and  came  into  the  Union,  on  an  equal 
footing  with  all  the  other  States,  they  thereby  accepted  the  same 
relative  position  to  the  general  government,  and  divested  them- 
selves permanently  of  those  national  powers  which  the  others  had 
never  exercised.  And  the  assent  once  given  to  the  Union  was 
H-rM^.    "Tlie  Coii^titutiuii  in  all  ii-  iM-nvi.;,-.vis  lo, 
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to  possess.^  In  this  respect  it  differs  from  the  consti- 
tutions of  the  *  several  States,  which  are  not  grants  of  [*  10] 
powers  to  the  States,  but  which  apportion  and  impose 
restrictions  upon  the  powers  which  the  States  inherently  possess. 
The  general  purpose  of  the  Constitution  of  the  United  States  is 
declared  by  its  founders  to  be,  ^^  to  form  a  more  perfect  union, 
establish  justice,  insure  domestic  tranquillity,  provide  for  the 
common  defence,  promote  the  general  welfare,  and  secure  the 
ble^«sings  of  liberty  to  ourselves  and  our  posterity."  To  accom- 
plish these  purposes,  the  Congress  is  empowered  by  the  eighth 
section  of  article  one :  — 

1.  To  lay  and  collect  taxes,  duties,  imposts,  and  excises ;  to 
pay  the  debts  and  provide  for  the  common  defence  and  general 
welfare  of  the  United  States.  But  all  duties,  imposts,  and  excises 
shall  be  uniform  throughout  the  United  States. 

2.  To  borrow  money  on  the  credit  of  the  United  States. 

3.  To  regulate  commerce  with  foreign  nations  and  among  the 
several  States,  and  with  the  Indian  tribes. 

4.  To  establish  a  uniform  rule  of  naturalization,  and  uniform 
laws  on  the  subject  of  bankruptcy,  throughout  the  United 
States. 

5.  To  coin  money,  regulate  the  value  thereof,  and  of  foreign 
coin,  and  fix  the  standard  of  weights  and  measures. 

6.  To  provide  for  the  punishment  of  counterfeiting  the  securi- 
ties and  current  coin  of  the  United  States. 

7.  To  establish  post-ofiSces  and  post-roads. 

8.  To  promote  the  progress  of  science  and  the  useful  arts,  by 


*  •*  The  goYemment  of  the  United 
States  can  claim  no  powers  which  are 
not  granted  to  it  by  the  Constitution ; 
and  tlie  powers  actually  granted  must 
be  such  as  are  expressly  given,  or 
given  by  necessary  implication.'' 
Per  Marshall,  Cb.  J.,  in  Martin  v. 
Hanter^s  Lessee,  1  Wheat.  326. 
'^This  instrument  contains  an  enu- 
meration of  the  powers  expressly 
granted  by  the  people  to  their  gov- 
ernment." Marshall,  Ch.  J.,  in  Gib- 
bons r.  Ogden,  9  Wheat.  187.  See 
Calder  p.  Bull,  3  Dall.  386 ;  Briscoe 
p.  Bank  of  Kentucky,  11  Pet.  257; 
Gihnan  v.  Philadelphia,  3  Wall.  713 ; 


United  States  v.  Cruikshanks,  92 
U.  S.  Rep.  542,  550,  551,  per  Waite, 
Ch.  J.;  Weister  v.  Hade,  52  Penn. 
St.  477.  The  tenth  amendment  to 
the  Constitution  provides  that  **  the 
powers  not  delegated  to  the  United 
States  by  the  Constitution,  nor  pro- 
hibited by  it  to  the  States,  are  reserved 
to  the  States  respectively,  or  to  the 
people."  No  power  is  conferred  by 
the  Constitution  upon  Congress  to 
establish  mere  police  regulations 
within  the  States.  United  States  v. 
Dewitt,  9  Wall.  41.  See  Live  Stock, 
&c.  Association  v.  Crescent  City,  &e. 
Co.,  16  Wall.  36. 
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securing  for  limited  terms  to  authors  and  inventors  the  exclusive 
right  to  their  respective  writings  and  discoveries. 

9.  To  constitute  tribunals  inferior  to  the  Supreme  Court ;  to 
define  and  punish  piracies  and  felonies  committed  upon  the  high 
seas,  and  offences  against  the  law  of  nations. 

10.  To  declare  war,  grant  letters  of  marque  and  reprisal,  and 
make  rules  concerning  captures  on  land  and  water. 

11.  To  raise  and  support  armies ;  but  no  appropriation  of 
money  to  that  use  shall  be  for  a  longer  term  than  two  years. 

12.  To  provide  and  maintain  a  navy. 

13.  To  make  rules  for  the  government  and  regulation  of  the 

land  and  naval  forces. 
^*  11]        •  14.  To  provide  for  calling  forth  the  militia  to  execute 

the  laws  of  the  nation,  suppress  insurrections,  and  repel 
invasions. 

15.  To  provide  for  organizing,  arming,  and  disciplining  the 
militia,  and  for  governing  such  part  of  them  as  may  be  employed 
in  the  service  of  the  United  States,  reserving  to  the  States  re- 
spectively the  appointment  of  the  officers,  and  the  authority  of 
training  the  militia  according  to  the  discipline  prescribed  by 
Congress. 

■  16.  To  exercise  exclusive  legislation  in  all  cases  whatsoever, 
over  such  district  not  exceeding  ten  miles  square  as  may,  by  ces- 
sion of  particular  States,  and  the  acceptance  of  Congress,  become 
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the  United  States  and  of  the  State  wherein  they  reside ;  and  it 
forbids  any  State  to  make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the  United  States,  or 
to  deprive  any  person  of  life,  liberty,  or  property,  without  due 
process  of  law,  or  to  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws.  2.  It  provides  that  when  the  right 
to  vote  at  any  election  for  the  choice  of  electors  for  President  or 
Vice-President  of  the  United  States,  representatives  in  Congress, 
the  executive  and  judicial  ofiQcers  of  a  State,  or  the  members  of 
the  legislature  thereof,  is  denied  to  any  of  the  male  inhabitants 
of  8aeh  State,  being  twenty-one  years  of  age,  and  citizens  of  the 
United  States,  or  is  in  any  way  abridged,  except  for  participation 
in  rebellion  or  other  crime,  the  basis  of  congressional  representa- 
tion therein  shall  be  reduced  in  the  proportion  which  the  number 
of  such  male  citizens  shall  bear  to  the  whole  number  of  male  citi- 
zens twenty-one  years  of  age  in  such  State.  8.  It  disqualifies 
from  holding  Federal  or  State  o£5ces  certain  persons  who  shall 
have  engaged  in  insurrection  or  rebellion  against  the  United 
States,  or  given  aid  or  comfort  to  the  enemies  thereof.  4.  It 
declares  the  inviolability  of  the  public  debt  of  the  United  States, 
and  forbids  the  United  States  or  any  State  assuming  or  paying 
any  debt  or  obligation  incurred  in  aid  of  insurrection  or  rebellion 
against  the  United  States,  or  any  claim  for  the  loss  or  emancipa- 
tion of  any  slave.  The  fifteenth  amendment  declares  that  the 
right  of  citizens  of  the  United  States  to  vote  shall  not  be  denied 
or  abridged  by  the  United  States  or  by  any  State,  on  account  of 
nuje,  color,  or  previous  condition  of  servitude.^ 


^  See,  as  to  these  amendments, 
Story  on  Const.  (4th  ed.)  c.  46,  47, 48, 
Md  App.  to  Vol.  II.  The  new  amend- 
n^te  do  not  enlarge  the  privilege  of 
<<i£Erage  bo  as  to  entitle  women  to 
vote.  BradweU  v.  State,  16  Wall. 
130;  Minor  v.  Happersett,  21  Wall. 
1^-  They  do  not  entitle  persons  as 
of  right  to  Bell  intoxicating  drinks 
^S^ksi  the  prohibitions  of  State  laws. 
Barbemeyer  r.  Iowa,  18  Wall.  129. 
'^ey  are  not  violated  by  the  grant  by 
a  State,  under  its  police  power,  of  an 
elusive  right  for  a  term  of  years  to 
^^  and  maintain  slaughter-houses, 
ludingB  for  cattle,  and  yards  for  in- 


closing cattle  intended  for  slaughter, 
within  certain  specified  paruthes:  Live 
Stock,  &c.  Association  v.  Crescent 
City,  &c.  Co.,  16  Wall.  36 ;  nor  by 
denying  the  right  of  jury  trial  in 
State  courts:  Walker  v,  Sauvinet,  92 
U.  S.  Rep.  90.  Since  these  amend- 
ments, as  before,  sovereignty  for  the 
protection  of  life  and  personal  liberty 
within  the  respective  States  rests 
alone  with  the  States,  and  the  United 
States  cannot  take  cognizance  of  inva- 
sions of  the  privilege  of  suffrage  when 
race,  color,  or  previous  condition  of 
sujSrage  is  not  the  ground  thereof. 
United  States  v.  Reese,  92  U.  S.  Rep. 
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The  executive  power  is  vested  in  a  president,  who  is  mnde 
commander-in-chief  of  the  army  and  navy,  and  of  the  militia  of 
the  several  States  when  called  into  the  service  of  the  United 
States ;  and  who  has  power,  by  and  with  the  consent  of  the  Sen- 
ate, to  make  treaties,  provided  two-thirds  of  the  Senate  concur, 
and,  with  the  same  advice  and  consent,  to  appoint  ambassadors 
and  other  public  ministers  and  consuls,  judges  of  the  Supreme 
Court,  and  other  officers  of  the  United  States,  whose  appoint- 
ments are  not  otherwise  provided  for.' 

The  judicial  power  of  the  United  States  extends  to  all  cases  in 
law  and  equity  arising  under  the  national  Constitution,  the  laws 
of  the  United  States,  and  treaties  made,  or  which  shall  be  made, 
under  their  authority ;  to  all  cases  affecting  ambassadors,  other 
public  ministers  and  consuls  ;  to  all  cases  of  admiralty  and  mari- 
time jurisdiction;  to  controversies  to  which  the  United  States 
ahall  be  a  party;  to  controversies  between  two  or  more  States; 
between  a  State  and  citizens  of  another  State  ;  between  citizens 
of  different  States  ;  between  citizens  of  the  same  State  claiming 
lands  under  g^nts  of  different  States ;  and  between  a 
["  12]  •  State  or  citizens  thereof  and  foreign  States,  citizens 
or  subjects.*  But  a  State  is  not  subject  to  be  sued  in 
the  courts  of  the  United  States  by  citizens  of  another  State,  or 
by  citizens  or  subjects  of  any  foreign  State.^ 

The  Constitution  and  the  laws  of  the  United  States,  made  in 
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It  is  essential  to  the  protection  of  the  national  jurisdiction,  and 
to  prevent  collision  between  State  and  national  authority,  that 
the  final  decision  upon  all  questions  arising  in  regard  thereto 
should  rest  with  the  courts  of  the  Union ;  ^  and  as  such  questions 
most  frequently  arise  first  in  the  State  courts,  provision  is  made 
by  the  Judiciary  Act  for  removing  to  the  Supreme  Court  of  the 
United  States  the  final  judgment  or  decree  in  any  suit,  rendered 
in  the  highest  court  of  law  or  equity  of  a  State  in  which  a  de- 
cision could  be  had,  in  which  is  drawn  in  question  the  validity 
of  a  treaty,  or  statute  of,  or  authority  exercised  under  the  United 
States,  and  the  decision  is  against  their  validity ;  or  where  is 
drawn  in  question  the  validity  of  a  statute  of,  or  an  authority 
exerci.sed  under  any  State,  on  the  ground  of  their  being  repug- 
nant to  the  Constitution,  treaties,  or  laws  of  the  United  States, 
and  the  decision  is  in  favor  of  their  validity ;  or  where  any  title, 
right,  privilege,  or  immunity  is  claimed  under  the  Constitution 
or  any  treaty  or  statute  of  or  commission  held  or  authority  exer- 
cised under  the  United  States,  and  the  decision  is  against 
the  *  title,  right,  privilege,  or  immunity  specially  set  up  [♦  13] 
or  claimed  by  either  party  under  such  Constitution,  treaty, 
statute,  commission,  or  authority.' 

But  to  authorize  the  removal  under  that  act,  it  must  appear  by 
the  record,  either  expressly  or  by  clear  and  necessary  intendment, 
that  some  one  of  the  enumerated  questions  did  arise  in  the  State 
court,  and  was  there  passed  upon.  It  is  not  su£5cient  that  it 
might  have  arisen  or  been  applicable.^    And  if  the  decision  of 

way  to  its  saperior  authority.    Ware  v.  Norton,  3  Marsh.  423;  Braynard  o. 

V.  Hylton,  3    Dall.    99;   Yeaker   v.  Marshall,  8  Pick.   196,  per  Parker, 

Yeaker,  4  Met.  (Ky.)  33;  People  r.  Ch.   J.;  Spangler's  Case,   11   Mich. 

Gtrke,  5   Cal.    381.     See,    further,  298 ;  Tarble's  Case,  13  Wall.  397. 
United  States  v.   Aredondo,  6  Pet.         «  Acts  1789  and  1867;  R.  S.  1875, 


;  United  SUtes  0.  Percheman,  7  §  709. 

Pet  51;  Garcia  v.  Lee,  12  Pet.  611;  '  Owings  v.  Norwood's  Lessee,  5 

Hopes  r.  Clinch,  8  Blatch.  304;  United  Cranch,  344;  Martin  v.  Hunter's  Les- 

States  r.   Tobacco  Factory,   1   Dill,  see,  1  Wheat.  304;  Inglee  v.  Coolidge, 

2W;The  Cherokee  Tobacco,  11  WaU.  2  Wheat.  363;  Miller  v.  Nicholls,  4 

616.   hi  this  last'  case  it  is  decided,  Wheat.    31 1 ;    Williams    v.     Norris, 

u  before  it  had  been  at  the  Circuit,  12  Wheat.  117;  Hickie  v.  Starke.  1 

^ta  law  of  Congress  repugnant  to  Pet.  98;  Harris  v.  Dennie,  3  Pet.  292; 

^  ^ty,  to  that  extent  abrogates  it.  Fisher's  Lessee  v,  Cockerell,  5  Pet. 

^  Martin   v.    Hunter's   J^essee,    1  256;  New  Orleans  v,  De  Armas,  9 

^Hieit  304,  834;  Cohens  v.  Yirgmia,  Pet  223,  234  ;  Keene  v.  Clarke,  10 

8  Wheat.  2ft4;  Bank  of  ifnited  States  Pet.  291;  Crowell  9.  Randell,  10  Pet. 
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the  State  court  is  in  fiivor  of  the  right,  title,  privilege,  or  ezemp- 
tioQ  BO  claimed,  the  Judiciary  Act  does  not  authorize  such  re- 
moval.' Neither  does  it  where  the  validity  of  the  State  law  is 
draurn  in  question,  and  the  decision  of  the  State  court  is  against 
its  validity.' 

But  the  same  reasons  which  require  that  the  final  decision  upon 
all  questions  of  national  jurisdiction  should  be  left  to  the  national 
courts  will  also  hold  the  national  courts  bound  to  respect  the 
decisions  of  the  State  courts  upon  all  questions  arising  under  the 
State  constitutions  and  laws,  where  no  question  of  national 
authority  is  involved,  and  to  accept  those  decisions  as  correct, 
and  to  follow  them  whenever  the  same  questions  aiise  in  the 
national  courts.^    With  the  power  to  revbe  the  decisions  of  the 


868;  McKinny  c.  Carroll,  12  Pet  66; 
Holmes  v.  Jeanison,  14  Pet.  540; 
Scott  17.  Joaea,  5  How.  S43;  Smith  v. 
Hnnter,  7  How.  738;  WUliama  «. 
Oliver,  12  Hon.  Ill ;  Calcote  v.  Stan- 
ton, 18  How.  243;  Maxwell  v.  Now- 
bold,  18  How.  511;  Hoyt  v.  Shelden, 
1  Black,  618;  Famey  i>.  Towle.  1 
Black,  350;  Day  i^.  Gallup,  2  Wall. 
97;  Walker  v.  VillaTaso,  6  Wall.  124; 
The  Victory,  6  Wall.  382;  Hamilton 
Co.  V.  Maaa.,  6  Wall.  632;  Gibson  v. 
Chotenu,  8  Wall.  314;  Worthy  v. 
Commissioners,  6  Wall.  611;  Ueaaen- 


64.  We  take  no  notice  here  of  the 
atatutes  for  the  removal  of  causea 
from  the  State  to  the  Federal  courts 
for  the  purpoaea  of  original  trial,  as 
they  are  not  important  to  any  discna- 
sion  we  shall  have  occasion  to  enter 
upon  in  this  work. 

■  Id  Beauregard  i>.  New  Orleans, 
18  How.  502,  Mr.  Justice  CamphtU 
says:  "  The  constitution  of  this  court 
requires  it  to  follow  the  lawa  of  the 
several  States  aa  rules  of  decinoa 
wherever  they  apply.  And  the  habit 
of  the  court  has  been  to  defer  to  the 
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State  *  courts  in  the  cases  already  pointed  out,  the  due    [*  14] 
observance  of  this  rule  will  prevent  those  collisions  of 

ment  exists,  is  the  appropriate  organ  851;  Waring  v.  Jackson,  1  Pet.  570; 
for  conatruing  the  legislative  acts  of  DeWolf  v.  Rabaud,  1  Pet.  476;.Ful- 
that  government.     Thos  no  court  in  lerton  v.  Bank  of  United  States,  1 
the  universe  which  proposed  to  be  gov*  Pet.  604;  Gardner  o.  Collins,  2  Pet. 
emed  by  principle  would,  we  presume,  58;  Beach  v.  Viles,  2  Pet.  675;  Inglis 
undertake  to  say  that  the  courts  of  o.   Sailors'  Snug  Harbor,  8  Pet.  99; 
Great  Britain  or  France,  or  of  any  United  States  v.  Morrison,  4  Pet.  124; 
other  nation,  had  misunderstood  their  Henderson   v.    Griffin,    5    Pet.   151; 
own  statutes,  and  therefore  erect  it-  Hinde  v.  Vattier,  6  Pet.  898;  Koss  v, 
self  into  a  tribunal  which  should  correct  McLung,  6  Pet.  288;  Marlatt  v.  Silk, 
such  miaunderstanding.    We  receive  11  Pet.  1 ;  Bank  of  United  States  v. 
the  construction  given  by  the  courts  Daniel,  12  Pet.  82 ;  Clarke  v.  Smith, 
of  the  nation  as  the  true  sense  of  the  18  Pet.  195 ;  Ross  v,  Duval,  18  Pet. 
law,  and  feel  ourselves  no  more  at  lib-  46;  Wilcox  o.  Jackson,  18  Pet.  498; 
erty  to  depart  from  that  construction  Harpending  v.  Reformed  Church,  16 
than  to  depart  from  the  words  of  the  Pet.  445;  Martin  v.  Waddell,  16  Pet. 
statute.     On  this  principle,  the  con-  867 ;  Amis  v.  Smith,  16  Pet.  808 ;  Por- 
struction  given  by  this  court  to  the  terfield  v.  Clark,  2  How.  76;  Lane  0. 
Constitution  and  laws  of  the  United  Yick,  8  How.  464;  Foxcroft  v.  Mal- 
States  is  received  by  all  as  the  true  lett,  4  How.  858;  Barry  v.  Merceiu,  5 
construction;  and  on  the  same  princi-  How.  108 ;  Rowan  0.  Runnells,  5  How. 
pie  the  construction  given  by  the  courts  184;    Van    Rensselaer   v.    Kearney, 
of  the  several  States  to  the  legislative  11  How.  297;  Pease  v.  Peck,  18  How. 
acts  of  those  States  is  received  as  true,  595 ;  Fisher  v.   Haldeman,   20  How. 
unless  they  come  in  conflict  with  the  186;  Parker  v,  Kane,  22  How.  1 ;  Suy- 
Constitution,  laws,  or  treaties  of  the  dam  v.    Williamson,   24  How.   42/ ; 
United   States."     And   in   Green  v.  Sumner  v.  Hicks,  2  Black,  582;  Chi- 
Keal's  Lessee,  6  Pet.  298,  it  is  said  by  cago  0.  Robbins,  2  Black,  418;  Miles 
McLean,  J.:   *' The  deciaion  of  the  v.  Caldwell,  2  Wall.  85;  Williams  v, 
highest  judicial  tribunal  of  a  State  Kirkland,  18  Wall.  806;    Walker  p. 
should  be  considered  as  final  by  this  Harbor  Corners,  17  Wall.  648;  Super- 
court,  not  because  the  State  tribunal  visors  v.  United  States,  18  Wall.  71; 
in  such  a  case  has  any  power  to  bind  Springer  0.  Foster,  2  Story  C.C.  888; 
this  court,  but  because,  in  the  Ian-  Heal  0.  Green,  1  McLean,  18;  Paiue 
guage  of  the  court  in  Shelby  v,  Guy,  v.  Wright,  6  McLean,  895;  Boyle  r. 
11  Wheat.  861,  a  fixed  and  received  Arledge,  Hemp.  620 ;  Griffing  c.  Gibb, 
construction  by  a  State,  in  its  own  McA11.212;Bayerquet;.  Cohen,McAli. 
courts,  makes  a  part  of  the  statute  118;   Wick  0.   The  Samuel    Strong, 
law."     And  see  Jackson  9.  Chew,  12  Newb.  187;  N.  F.  Screw  Co.  v.  Bliveu, 
Wheat.  162,  per  Thomptton,  J. ;  also  8  Blatch.  240 ;  Bronson  v,  Wallace,  4 
the  following  cases:  Sims  v.  Irvine,  Blatch.  465;  Van  Bokelent;.  Brooklyn 

8  DaU.  425;  McKeen  v.  Delancy,  5  City  R.  R.  Co.,  5  Blatch.  879;  United 
Cranch,  22  ;  Polk's  Lessee  t;.  Wendal,  States  v,  Mann,  1  Gall.  5 ;  Society,  &c. 

9  Cranch,  87  ;  Preston  0.  Browder,  1  v.  Wheeler,  2  Gall.  105;  Coates  1;. 
Wheat.  115;  Mutual  Assurance  Co.  v.  Muse,  Brock.  589;  Meade  v.  Beale, 
Watts,  1  Wheat.  279 ;  Shipp  v.  Miller,  Taney,  889;  Loring  v.  Marsh,  2  Cliff. 
2  Wheat.  816;  Thatcher  v.  Powell,  6  811;  Parker  v.  Phetteplace,  2  Cliii. 
Wheat.  119;  Bell  o.  Morrison,  1  Pet.  70;  King  v.  Wilson,  1  Dill.  555.     In 
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judicial  authority  which  would  otherwise  be  inevitable, 
[•  15]    and  which,  besides  being  unseemly,  •  would  be  danger- 
ous to  the  peace,  harmony,  and  Btabilityof  the  Union. 

wrong,  declined  to  reverse  their  own 
ruling.  Kowao  r.  Runnels,  5  How. 
134.  Compare  this  with  Nesmith  n. 
Sheldon.  7  Hon.  812,  in  which  th« 
court  followed,  without  eiamination 
or  question,  the  State  decision,  that  a 
State  general  banking  law  was  in  vio- 
lation of  the  constitution  of  the  State. 
The  United  States  Circuit  Court  had 
held  otherwise  previous  to  the  State 
decision.  Falconer  d.  Campbell,  3 
McLean,  195. 

This  doctrine  does  not  apply  to 
questions  not  at  all  dependent  upon 
local  statutes  or  usages;  as,  for  in- 
stance, to  contracts  and  other  instru- 
ments of  a  commercial  and  general 
nature,  Uke  bills  of  eichouge:  Swift 
V.  Tyson,  16  Pet.  1;  and  insurance 
contracts  :  Robinson  v.  Common- 
wealth Ins  Co.,  3  Sum.  2->0.  And 
see  Reimsdyke  v.  Kane,  1  GalL  3TS; 
Austen  c.  Miller,  5  McLean,  153; 
Gloucester  Ins.  Co.o.  Younger,  2  Curt. 
C.  C.  3-.>2;  Bragg  p.  Meyer.  McAll. 
4i)S.     An. I  .  .    -   |.r..seutiiig 

qutslioii'     ■  11  .■   Cunsti- 


Green  v.  Seai'a  r.«sBee,  S  Pet.  291, 
an  important  qoestion  was  presented 
as  to  Uie  proper  course  to  be  pursued 
by  the  Snpreme  Court  of  the  United 
^ates,  under  somewhat  embursssing 
drcumstances.  That  court  had  been 
c»IIed  upon  to  pnt  e,  construction  upon 
R  Stat«  statute  of  limitations,  and  had 
done  ao.  Afterwards  the  same  ques- 
tion had  been  before  the  Supreme 
Court  of  the  State,  and  in  repeated 
caseshadbeen  decided  otherwise.  The 
question  now  was  whether  the  Su- 
preme Court  would  follow  its  own 
decinou,  or  reverse  that,  in  order  to 
put  itself  in  harmony  with  the  State 
dedsions.  The  subject  is  considered 
at  length  by  AlrLean,  J.,  who  justly 
concludes  that  "  adherence  by  the  fed- 
eral to  the  exposition  of  the  local  law, 
as  given  by  the  conrta  of  the  State, 
will  greatly  tend  to  preserve  harmony 
in  the  exercise  of  the  judicial  power 
in  the  State  and  federal  tribunals. 
This  rule  Is  not  only  recommended  by 
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Besides  conferring  specified  powers  upon  the  national  govern- 
ment, the  Constitution  contains  also  certain  restrictions  upon  the 
action  of  the  States,  a  portion  of  them  designed  to  prevent  en- 
croachments upon  the  national  authority,  and  another  portion  to 
protect  individual  rights  against  possible  abuse  of  State  power. 
Of  the  first  class  are  the  following :  No  State  shall  enter  into  any 
treaty,  alliance,  or  confederation,  grant  letters  of  marque  or  re- 
prisal, coin  money,  emit  bills  of  credit,^  or  make  any  thing  but 
gold  and  silver  coin  a  tender  in  payment  of  debts.  No  State 
shall,  without  the  consent  of  Congress,  lay  any  imposts  or  duties 
upon  imports  or  exports,  except  what  may  be  absolutely  neces- 
sary for  executing  its  inspection  laws ;  and  the  net  produce  of  all 
duties  and  imposts  laid  by  any  State  on  imports  or  exports  shall 
be  for  the  use  of  the  treasury  of  the  United  States,  and  all  such 
laws  shaU  be  subject  to  the  revision  and  control  of  Congress.  No 
State  shall,  without  the  consent  of  Congress,  lay  any  duty  of 
tonnage,  keep  troops  or  ships  of  war  in  time  of  peace,  enter  into 
ftuf  agreement  or  compact  with  another  State  or  with  a  foreign 
IK)wer,  or  engage  in  war,  unless  actually  invaded,  or  in  such  im- 
minent danger  as  will  not  admit  of  delay.  Of  the  second  class 
are  the  following :  No  State  shall  pass  any  bill  of  attainder,  ex 
fo9t  facto  law,  or  law  impairing  the  obligation  of  contracts,^  or 
make  or  enforce  any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States ;  nor  shall  any  State 
deprive  any  person  of  life,  liberty,  or  property  without  due  pro- 
cess of  law,  nor  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws,^  nor  base  discriminations  in  suffrage 
on  race,  color,  or  previous  condition  of  servitude.* 

^  To  constitute  a  bill    of    credit  constitutional  sense.      Darrington   v. 

within  the  meaning  of  the  Constitu-  State  Bank  of  Alabama,  13  How.  12. 

tioD,  it  must  be  issued  by  a  State,  See,  further,  Craig  v.  Missouri,  4  Pet. 

inTolve  the  faith  of  the  State,  and  be  410 ;  Byrne  v.  Missouri,  8  Pet.  40 ; 

^gned  to  circulate  as  money  •n  the  Curran  v.  Arkansas,   15   How.  317 ; 

credit  of  the   State  in  the  ordinary  Moreau  v.  Detchamendy,  41  Mo.  431 ; 

uses  of  business.     Briscoe  v.  Bank  of  Bailey  v.  Milner,  35  Geo.  330;  City 

Kentucky,  11  Pet.  257;  Woodruff  v.  National  Bank  w.  Mahan,  21  La.  Ann. 

Trapnall,  10  How.  20U.     The  facts  751. 

^a  State  owns  the  entire  capital         ^  Const,   of   U.    S.    art.    1,  §  10; 

i^k  of  a  bank,  elects  the  directors,  Story  on  Const  c.  33,  34. 
^es  its  bills  receivable  for  the  pub-         '  Const,  of    U.   S.    14th   Araend- 

^  dnes,  and  pledges  its  faith  for  their  ment ;  Story  on  Const.  (4th  ed.)  c.  47. 
'B^iemption,  do  not  make  the  bills  of         ^  Const,   of  U.    S.   15th   Amend- 

such  bank  *'  bills  of  credit "  in  the  ment;  Story  on  Const.  (4th  ed.)  c.  48. 
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Other  provuiona  have  for  their  object  to  prevent  discriminations 
by  the  several  Slates  Kgainst  the  citizens  and  public  authority  and 
proceedings  of  other  States.  Of  this  class  are  the  provisions  that 
the  citizens  of  each  State  shall  be  entitled  to  all  the  privil^es 
and  immunities  of  citizens  in   the  several   States;'   that   fugi- 

franchise  as  regulated  aod  established 
b;  the  laws  or  conatitution  of  the 
State  in  which  it  ii  to  be  exercised. 
These,  and  many  others  which  might 
be  mentjoued,  are,  strictly  epeakiDg, 
privileges  and  innnunities,  and  the 
enjoyment  of  them  by  the  citizeDS  of 
each  State  in  every  other  State  was 
manifestly  calculated  (to  use  the  ex- 
pressions of  the  preamble  of  the  cor- 
responding provision  in  the  old  Artj- 
ctes  of  Confederation)  '  the  better  to 
secure  and  perpetuate  mutual  friend- 
ship and  intercourse  among  the  peo- 
ple of  the  difierent  States  of  the 
Union.'  "  ira  1*11)3(011,  J.,  in  Cor- 
field  V.  Coryell,  4  Wash.  C.  C.  380. 
The  Supreme  Court  will  not  describe 
and  define  those  privileges  and  immu- 
nities, in  a  general  classification;  pre- 
ferring to  decide  each  case  as  it  may 
come  up.  Conner  t..  Elliott,  18  How. 
591;  Ward  v.  Maryland,  12  Wall. 
418;  JlcCready  v.  Virginia,  94  U.  £ 


>  Const,  of  U.  S.  art,  4.  "  What 
are  the  privileges  and  immunities  of 
citizens  in  the  several  States?  We 
feel  no  hesitation  in  confining  these 
expressions  to  those  privileges  and 
immunities  which  are  in  their  nature 
JuTuiamental ;  which  belong  of  right 
to  the  citizens  of  all  free  governments ; 
and  which  have,  at  all  times,  been 
enjoyed  by  the  citdzens  of  the  several 
States  which  compose  this  Union, 
from  the  time  of  their  becoming  free, 
independent,  and  sovereign,  What 
those  fundamental  principles  are,  it 
would  perhaps  be  more  tedious  than 
difficult  to  enumerate.  They  may, 
however,  be  all  comprehended  under 
the  following  general  heads:  protec- 
tion by  the  goverument,  the  enjoy- 
ment of  life  and  liberty,  with  the 
right  to  acquire  and  possess  prt>perty 
of  every  kind,  and  to  pursue  and 
obtain  happiness  and  safety,  subject 
nevertheless  to  such  restraints  as  the 
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tives  from  justice  shall  *  be  delivered  up,^  and  that  full    [*  16] 


They  owned  it,  not  by  virtue  of 
dtizenship  merely,  but  of  citizenship 
ind  domicile  united ;  that  ia  to  say, 
by  virtue  of  a  citizenship  confined  to 
thai  particular  locality."  See  also 
Pkol  V.  Hazelton,  87  N.  J.  106.  For 
other  discussions  upon  this  subject,  see 
Morray  o.  McCarty,  2  Munf.  393; 
LemmoQ  v.  People,  26  Barb.  270,  and 
20  N.  Y.  562 ;  Campbell  v.  Morris, 

3  Har.  &  M'H.  554 ;  Amy  v.  Smith, 
1  Lit.  326 ;  Crandall  0.  State,  10 
Coon.  310 ;  Butler  0.  Famsworth,  4 
Wash.  C.  C.  101 ;  Commonwealth  0. 
Towles,  5  Leigh,  743;  Haney  v.  Mar- 
shall, 9  Md.  194;  Slaughter  0.  Com- 
moowealth,  13  Grat.  767;  State  v. 
Medbuiy,  3  R.  I.  138;  People  v.  Im- 
lay,20Barb.  68;  People  v.  Coleman, 

4  Cal.  46;  People  v.  Thurber,  13  111. 
M4;  Phoenix  Insurance  Co.  v.  Com- 
monwealth, 5  Bush,  68;  Ducat  v. 
Chicago,  48  111.  172 ;  Fire  Department 
V.  Noble,  3  E.  D.  Smith,  441 ;  Same  v. 
Wright,  3  E.  D.  Smith,  453;  Same 
9.  Holfenstein,  16  Wis.  136;  Sears  v. 
Commissioners  of  Warren  Co.,  36 
Ind.  267;  JefrersonWlle,  &c.  R.  R.  Co. 
f.  Hendricks,  41  Ind.  71 ;  Cincinnati 
Health  Association  v,  Rosenthal,  55 
HI.  85;  State  v.  Fosdick,  21  La.  Ann. 
434;  Live  Stock,  &o.  Association  0. 
Crescent  City,  &c.  Co.,  16  Wall.  36; 
Bradwell  p.  State,  16  Wall.  130;  Barbe- 
tteyer  0,  Iowa,  18  Wall.  129;  United 
States  0.  Cruikshanks,  92  U.  S.  Rep. 
^2.  The  constitutional  provision 
<ioe8  not  apply  to  corporations.  War- 
^  ManuL  Co.  v.  ^tna  Ins.  Co.,  2 
Paine,  501;  Paul  r.  Virginia,  8  Wall. 
1^8.  A  discrimination  between  local 
freight  00  railroads  and  that  which  is 
extra-territorial  is  not  personal,  and 
therefore  not  forbidden  by  this  clause 
0^  the  Constitution.  Shipper  v. 
PenngyWania  R.  R.  Co.,  47  Peun.  St. 
^  A  State  cannot  impose,  for  the 


privilege  of  doing  business  within  its 
limits,  a  heavier  license  tax  upon 
non-residents  than  is  required  of  resi- 
dents. Wa^  9.  Maryland,  12  Wall. 
418; 

^  Extradition  as  between  the  States. 
The  return  by  one  State  of  fugitives 
from  justice  which  have  fied  to  it  from 
another  State  is  only  made  a  matter 
of  rightful  demand  by  the  provisions 
of  the  federal  Constitution.  In  the 
absence  of  such  provisions,  it  might 
be  provided  for  by  State  law  ;  but  the 
Constitution  makes  that  obligatory 
which  otherwise  would  rest  in  the  im- 
perfect and  uncertain  requirements  of 
inter-state  comity.  The  subject  has 
received  much  attention  from  the 
courts  when  having  occasion  to  con- 
sider the  nature  and  extent  of  the 
constitutional  obligation.  It  has  also 
been  the  subject  of  many  executive 
papers ;  and  several  controversions  be- 
tween the  executives  of  New  York  and 
those  of  more  southern  States  are  re- 
ferred to  in  the  recent  life  of  William 
H.  Seward,  by  his  son.  The  follow- 
ing are  among  the  judicial  decisions: 
The  offence  for  which  extradition  may 
be  ordered  need  not  have  been  an 
offence  either  at  the  common  law  or 
at  the  time  the  Constitution  was 
adopted ;  it  is  sufficient  that  it  was  so 
at  the  time  the  act  was  committed, 
and  when  demand  is  made.  Matter 
of  Clark,  9  Wend.  221;  Johnston  v. 
Riley,  13  Geo.  97 ;  Matter  of  Fetter, 

23  N.  J.  311;  Matter  of  Voorhies, 
32  N.  J.  141 ;  Morton  v.  Skinner.  48 
Ind.  123;  Matter  of  Hughes,  Phill. 
(N.   C.)  57;  Kentucky  v.  Dennison, 

24  How.  66.  The  offence  must  have 
been  actually  committed  within  the 
State  making  the  demand,  and  the 
accused  must  have  fled  therefrom. 
Ex  parte  Smith,  3  McLean,  13:}.  The 
accused  may  be  arrested    to    await 


22  CONSTITUTIONAL  LIMITATIONS.  [CH.  U. 

[•  17]    faith  and  credit   shall    be  given  ia  ■  each   State  to  the 
public  acts,  records,  and  judicial  proceedings  of   every 
other  State.'    Many  cases  have  been  decided  under  these  several 

deniuid:    State  n.   Bnzine,  4  Harr.  iiison.  14  Pet.  540 ;  £z  parte  Holmes, 

672;  Ex  paru  Culreth,  49  Cal,  436;  12  Vt.  631 ;  People  v.  Curtis,  50  N.  Y. 

but  he  cannot  be  suTreodered  before  321. 

formal  demand  ia  made,  and  parties  '  Conat.  of  U.  S.  art.  4.  This 
who  seize  and  deliver  him  up  without  clause  of  the  Constitution  haa  been 
demand  will  be  liable  for  doing  ao:  the  subject  of  a  good  deal  of  discus- 
Botta  V.  Williams,  17  B,  Monr.  677.  sion  in  the'  courts.  It  ia  well  settled 
Still,  if  he  is  returned  to  the  State  that  if  the  record  of  a  judgment  ahows 
from  whence  he  fled  without  proper  that  it  was  rendered  without  service 
papers,  this  will  be  no  sufficient  of  process  or  appearance  of  the  de- 
ground  for  his  discharge  from  custody,  fendant,  or  if  that  fact  can  be  shown 
Dow's  Case,  18  Penn.  St.  39.  The  without  contradicting  the  recitals  of 
demand  is  to  be  made  by  the  ezecu-  the  record,  it  will  be  treated  aa  void 
live  of  the  State,  by  which  is  meant  in  any  other  State,  notwithstanding 
the  governor:  Commonwealth  B.  Hall,  this  constitutional  provision.  Eibbe 
9  Gray,  262;  and  it  is  the  duty  of  the  u.  Kibbe,  Kirbj,  126;  Aldrich  p.  Kin- 
executive  of  the  State  to  which  the  ney,  4  Conn.  380;  Middlebrooks  s, 
offender  has  fled  to  comply:  Johnston  Ins.  Co.,  14  Conn.  307;  Wood  v. 
e.  Riley,  13  Geo.  97;  but  if  he  refuses  Watkinaon,  17  Conn.  500;  Bartlett 
to  do  so,  the  courts  have  no  power  to  v.  Knight,  1  Mass.  409  ;  Biasell  v. 
compel  him:  Kentucky  f.  Dennison,  Briggs,  9  Mass.  462;  Hall  o.  Wil- 
24  How.  66;  MatUr  of  Manchester,  Hams,  6  Pick.  232;  Woodworth  e. 
5  Cal.  237.  There  must  be  a  show-  Tremere,  6  Pick.  3M;  Gleason  v. 
log  of  sufficient  cause  for  the  arrest  Dodd,  4  Met.  333;  Commonwealth 
before  the  requisition  can  issue ;  but,  r.  Blood,  97  Mass.  538;  Edson  a. 
after  it  is  issued  and  complied  with,  Edson,   108  Mass,  590;  8.  c.  11  Am. 
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provisions,  the  most  important  of  which  are  collected  in  the  mar- 
ginal notes. 

The  last  provbions  that  we  shall  here  notice  are  that  the 
United  States  shall  guarantee  to  every  State  a  republican  form 

of  government,^  and  that  no  State  shall  grant  any  title  of 
nobility.'  The  purpose  of  these  is  to  protect  a  Union 
founded   on    republican    principles,  and  composed   entirely  of 

187;  Norwood  O.Cobb, 24  TexaSf  551;  v.   Cook,   8   Cal.   449;    Norwood    v. 
Rape   V.   Heaton,   9   Wis.   328;  Mc-  Cobb,    24    Texas,    551;   Russell    v. 
Cauley  o.  Hargroves,  48  Geo.  50;  s.  c.  Perry,  14  N.  H.  155;  Rape  v.  Heaion, 
15  Am.  Etep.  660;  People  v.  DaweU,  9  Wis.  328;  Carleton  v.  Bickford,  13 
25  Mich.  247;  8.  c.  12  Am.  Rep.  260;  Gray,  596;   Mackay  v.   Gordon,  34 
Hood  V.  State,  5  Cent.  Law  Joam.  N.  J.   286;  Thompson  v.  Whitman, 
35;  Uncohi  v.  Tower,  2  McLean,  473;  18  Wall.  457.     In  People  v.  Dawell, 
Westerwelt  v.  Lewis,  2  McLean,  511 ;  25  Mich.  247,  on  an  indictment  for 
Railroad  Co.  o.  Trimble,  10  Wall.  377;  bigamy,  in  which  the  defendant  relied 
Board  of  Public  Works  v.  Columbia  on   a  foreign   divorce  from  his  first 
College,  17  Wall.  521.     But  whether  wife,  it  was  held  competent  to  show, 
it  would  be  competent  to  show,  in  in  opposition  to  the  recitals  of  the 
opposition  to  the  recitals  of  the  record,  record,  that  the  parties  never  resided 
that  a  judgment   of  another   State  in  the  foreign   State,  and  that  the 
was    rendered    without    jurisdiction  proceedings  were    a   fraud.     Recent 
having  been  obtained  of  the  person  decisions  of  the   Supreme   Court  of 
of  the  defendant,  the  authorities  are  Indiana,  and  of  the  Supreme  Court 
not  agreed.     Many  cases  hold  not.  of  Commission  of   Ohio,  are  to  the 
Field  V.  Gibbs,  1   Pet.   C.  C.   156 ;  same  effect.     See  Hood  v.  State,  re- 
Green  V.  Sarmiento,  1  Pet.  C.  C.  76;  ported  in  Central  Law  Journal,  July 
Lincoln  o.   Tower,   2  McLean,  473;  13,  1877,  and  Penny  wit  v,  Foote,  27 
Westerwelt    v.    Lewis,    2    McLean,  Ohio,  n.  s.  600.     Mr.  Freeman  dis- 
511;  Roberts  v.    Caldwell,   5  Dana,  cusses   this    general    subject    in    his 
512;  Uensley  v.   Force,  7  £ng.  756;  treatise  on  Judgments,  c.  26.     The 
Pearce    v.     Olney,    20    Conn.    544;  same  defences  may  be  made    to    a 
Hoxie  V.  Wright,   2  Vt    263;  New-  judgment  when  sued  in  another  State 
comb  V.  Peck,  17  Vt.  302;  Willcox  v.  which  could  have  been  made  to  it  in 
Kassick,  2Mich.  165;  Bimelero.  Daw-  the   State  where  rendered:  Hampton 
SOD,  4  Scam.  536;  Welch  o.  Sykes,  v,  McConnel  3  Wheat.  234;  Mills  r. 
8  Gil.    197;   Wetherell  v.   Stillman,  Duryea,   7    Cranch,    484;    Steele    v. 
65  Penn.  St.  105.     Other  cases  admit  Smith,  7  W.  &  S.  447;  Bank  of  the 
such  evidence.     Starbuck  o.  Murray,  State  o.  Dalton,  9  How.  528;  but  no 
5  Wend.  148;  Holbrook  v,  Murray,  5  others:  Green  v.  Van  Buskirk,  7  Wall. 
Wend.  161;  Shnmway  v.  Stillman,  6  139;  Christmas  v,   Russell,   5  Wall. 
Wend.    447;    Borden    v.    Fitch,    15  290;  Cheever  v.  Wilson,  9  Wall.  108; 
Johns.  121;  Hall  v,  Williams,  6  Pick.  People  v.  Dawell,  25  Mich.  247;  s.  c. 
232;  Aldrich  v.  Kinney,  4  Conn.  380;  12  Am.  Rep.  260;  Dodge  v.  Coffin, 
Bradshaw  v.  Heath,  13  Wend.  407;  15  Kan.  277. 
Hoffman  v.  Hoffman,  46  N.  Y.  30;  ^  Const,  of  U.  S.  art  4,  §  4. 
Gleason  v.  Dodd,  4  Met.  333;  Kane  >  Const,  of  U.  S.  art.  1,  §  10. 
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[|*  I83  *  republican  members  against  aristocratic  and  monarchical 
innovations.* 

So  £ar  as  a  particular  consideration  of  tbe  foregoing  provisions 
fells  within  the  plan  of  our  present  work,  it  will  be  more  conven- 
ient to  treat  of  them  in  another  place,  especially  as  all  of  them 
which  have  for  their  object  the  protection  of  person  or  property 
are  usually  repeated  in  the  bills  of  rights  contained  in  the  State 
constitutions,  and  will  require  some  notice  at  our  hands  as  a  part 
of  State  constitutional  law. 

Where  powers  are  conferred  upon  the  general  government,  the 
exercise  of  the  same  powers  by  the  States  is  impliedly  prohibited, 
wherever  the  intent  of  the  grant  to  the  national  government 
would  be  defeated  by  such  exercise.  On  this  ground  it  is  held 
that  the  States  cannot  tax  the  agencies  or  loans  of  the  general 
government ;  since  the  power  to  tax,  if  poesessed  by  tbe  States 
in  regard  to  these  objects,  might  be  so  exercised  as  alt<^ether  to 
destroy  such  agencies  and  impair  or  even  destroy  tbe  national 
credit."  And  where  by  the  national  Constitution  jurisdiction  is 
given  to  the  national  courts  with  a  view  to  the  more  efficient 
and  harmonious  irorking  of  the  system  organized  under  it,  it  ia 
competent  for  Congress  in  its  wisdom  to  make  that  jurisdiction 
exclusive  of  the  State  courts.^  On  some  other  subjects  State  laws 
may  be  valid  until  the  power  of  Congress  is  exerciised,  when  they 
become  superseded,  either  wholly,  or  so  far  as  they  are  found 
Til. 
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may  conflict  with  national  legislation  ;  ^  and  the  States  may  con- 
stitutionally provide  for  punishing  the  counterfeiting  of  coin 'and 
the  passing  of  counterfeit  money 9^  since  these  acts  are  offences 
against  the  State,  notwithstanding  they  may  be  offences  against  the 
nation  also. 

*  The  tenth  amendment  to  the  Constitution  provides    [*  19] 
that  the  powers  not  delegated  to  the  United  States  by 
the  Constitution,  nor  prohibited  by  it  to  the  States,  are  reserved 
to  the  States  respectively,  or  to  the  people.     And  it  is  to  be 
observed  of  this  instrument,  that  being  framed  for  the  establish- 
ment of  a  national  government,  it  is  a  settled  rule  of  construction 
that  the  limitations  it  imposes  upon  the  powers  of  government  are 
in  all  cases  to  be  understood  as  limitations  upon  the  government 
of  the  Union  only,  except  where  the  States  are  expressly  men- 
tioned.^   As  illustrations,  the  sixth  and  seventh  amendments  to 
the  Constitution  may  be  mentioned.     These  constitute  a  guaranty 
of  the  right  of  trial  by  jury ;  but«  as  they  do  not  mention  the 
States,  they  are  not  to  be  understood  as  restricting  their  powers ; 
and  the  States  may,  if  they  choose,  provide  for  the  trial  of  all 
offences  against  the  States,  as  well  as  for  the  trial  of  civil  cases  in 
the  State  courts,  without  the  intervention  of  a  jury,  or  by  some 
different  jury  from  that  known  to  the  common  law.^ 
With  other  rules  for  the  construction  of  the  national  Constitu- 


^  Honaton  0.  Moore,  6  Wheat.  1 ,  51. 

*  Harlan  v.  People,  1  Doug. 
(Mich.)  207. 

'  Fox  V.  Ohio,  6  How.  410 ;  United 
States  9.  Marigold,  9  How.  560.  And 
Ke  aendrick'8  Case.  5  Leigh,  707  ; 
<fettr.  Commonwealth,  18  Grat.  933; 
Moore  r.  People,  14  How.  13. 

*  Barron  v.  Baltimore,  7  Pet.  243; 
^vingston's  Leasee  v.  Moore,  7  Pet 
^1;  Fox  9.  Ohio,  5  How.  432 ;  Smith 
*•  Maryland,  18  How.  71;  Bnona- 
P^  V.  Camden  &  Amboy  R.  R.  Co. , 
^&ldw.220;  James  v.  Commonwealth, 
12  8.  &  R.  221 ;  Barker  v.  People,  3 
Cow.  686;  Colt  r.  Eves,  12  Conn. 
2^;  Jane  v.  Commonwealth,  3  Met. 
(Ky)  18;  Lincohi  v.  Smith,  27  Vt. 
336;  Matter  of  Smith,  10  Wend. 
^d;  State  p.  Bamett,  8  Kansas,  250; 


Reed  v.  Rice,  2  J.  J.  Marsh.  45; 
North.  Mo.  R.  R.  Co.  v.  !Maguire,  49 
Mo.  490;  Lake  Erie,  &c.  R.  R.  Co.  0. 
Heath,  9  Ind.  558;  Prescott  v.  State,  19 
Ohio,  N.  8.  184;  State  v.  Shumpert, 

I  So.  Car.  N.  8.  85;  Commonwealth 
V.  Hitchings,  5  Gray,  482 ;  Bigelow  v, 
Bigelow,  120  Mass.  320;  Boyd  v, 
Ellis,  11  Iowa,  97;  Cambell  v.  State, 

II  Geo.  353;  State  y.  Carro,  26  La, 
Ann.  377 :  Purvear  v.  Commonwealth, 
5  Wall.  475;  Twitchell  v.  Common- 
wealth, 7  Wall.  321. 

•  Twitchell  r.  Commonwealth,  7 
Wall.  321 ;  Justices  r.  Murray,  9  Wall. 
274;  Edwards  v.  Elliott,  21  Wall  532 ; 
Walker  v.  Sauvinet,  92  U.  S  Rep. 
90 ;  Munn  v.  Illinois,  94  U.  S.  Rep. 
113.- 
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tion  we  shall  have  little  occasion  to  deal.  They  have  been  the 
Bubject  of  elaborate  treatises,  judicial  opinions,  and  l^slative 
debates,  which  are  familiar  alike  to  the  legal  profession  and  to  the 
public  at  large.  So  far  as  that  instrument  apportions  powers  to 
the  national  judiciary,  it  must  be  understood,  for  the  most  part, 
as  simply  authorizing  Congress  to  pass  the  necessary  legislatioa 
forthe  exercise  of  those  powers  by  the  federal  courts,  and  not  as 
directly,  of  its  own  force,  vesting  them  with  that  authority.  The 
Constitution  does  not,  of  its  own  force,  give  to  national  courts 
jurisdiction  of  the  several  cases  which  it  enumerates,  but  an  act 
of  Congress  is  essential,  first,  to  create  courts,  and  afterwards  to 
apportion  the  jurisdiction  among  them.  The  exceptions  are  of 
those  few  cases  of  which  the  Constitution  confers  jurisdiction 
upon  the  Supreme  Court  by  name.  And  although  the  courts  of 
the  United  States  administer  the  common  law  in  many  cases,  they 
do  not  derive  authority  from  the  common  law  to  take  cognizance 
of  and  punish  offences  against  the  government.  Offences  against 
the  nation  are  defined  and  their  punishment  prescribed  by  acts  of 
Congress.^ 

^  Demurrer  to  an  indictment  for  a  under  their  general  powers,   consti- 

libel  upon  the  President  and  Congress,  tute,  one  only,  the  Supreme  Court, 

By   the   court:    "The   only  question  poesesses  jurisdiction   derived  imme- 

which   this  case  presents  i»,  whether  diately  from  the  Constitution,  aud  of 

the  circuit  courts  can  exercise  a  com-  which   the   legislative   power    cannot 

mou-law  jurisdiction  in  criminal  cases,  deprive  it.     All  other  courts  created 
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states.     The  federal  government  is 
composed    of    twenty-four  sovereign 
and    independent    States,    each    of 
which  may  have  its  local  usages,  cus- 
toms, and  common  law.    There  is  no 
principle  which  pervades  the  Union, 
and  has  the  authority  of  law,  that  is 
not  embodied  in  the  Constitution  or 
laws  of  the  Union.    The  common  law 
could  be  made  a  part  of  our  federal 
system  only  by  legislative  adoption.'' 
Per  McLean,  J. ,  Wheaton  v.  Peters,  8 


Pet.  658.  See  also  Kendall  t;.  United 
States,  12  Pet.  524;  Lorman  v, 
Clarke,  2  McLean,  568;  United 
States  V.  Lancaster,  2  McLean,  433 ; 
United  States  v.  New  Bedford  Bridge, 
1  Wood.  &  M.  435;  United  States  v. 
Wilson,  3  Blatch.  435;  United  States 
v.  Barney,  5  Blatch.  294.  As  to  the 
adoption  of  the  common  law  by  the 
States,  see  Van  Ness  t;.  Pacard,  2 
Pet.  144,  per  Story,  J.;  and  past, 
p.  *  23,  and  cases  cited  in  notes. 
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[•21]  •CHAPTER  III. 

THE  FORMATION   AND   AMENDMENT  OP   STATE  CON8TITCT10H8 

The  Constitution  of  the  United  States  assumes  the  existenc 
of  thirteen  diiitinct  State  governments,  over  whose  people  il 
authority  was  to  be  extended  if  ratified  by  conventions  chose 
for  the  purpose.  Each  of  these  States  was  then  exercising  tb 
powers  of  government  under  some  form  of  written  constitutioi 
and  that  instrument  wonid  remain  unaffected  by  the  adoption  ( 
the  national  Constitution,  except  in  those  particulars  in  whic 
the  two  would  come  in  conflict ;  and  as  to  those,  the  latter  woul 
modify  and  control  the  former.'  But  besides  thi»  fundament! 
law,  every  State  had  also  a  body  of  laws,  prescribing  the  righti 
duties,  and  obligations  of  persons  within  its  jurisdiction,  an 
establishing  those  minute  rules  for  the  various  relations  of  lit 
which  cannot  be  properly  incorporated  in  a  constitution,  bi 
must   be  left  to    the  regulation  of  the  ordinary  law-makin 
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was  modified  gradcially  and  insensibly  from  time  to  time  as  those 
habits  became  modified,  and  as  civilization  advanced,  and  new  in- 
ventions introduced  new  wants  and  conveniences,  and  new  modes 
of  business.  Springing  from  the  very  nature  of  the  people  them- 
selves, and  developed  in  their  own  experience,  it  was  obviously 
the  body  of  laws  best  adapted  to  their  needs,  and  as  they  took 
with  them  their  nature,  so  also  they  would  take  with  them  these 
laws  whenever  they  should  transfer  their  domicile  from  one  coun- 
try to  another. 

*  To  eulogize  the  common  law  is  no  part  of  our  pres-  [*  22] 
ent  purpose.  Many  of  its  features  were  exceedingly  harsh 
and  repulsive,  and  gave  unmistakable  proofs  that  they  Iiad  their 
origin  in  times  of  profound  ignorance,  superstition,  and  barbarism. 
The  feudal  system,  which  was  essentially  a  system  of  violence, 
disorder,  and  rapine,^  gave  birth  to  many  of  the  maxims  of  the 
common  law ;  and  some  of  these,  long  after  that  system  has 
passed  away,  may  still  be  traced  in  our  law,  especially  in  the 
niles  which  govern  the  acquisition,  control,  and  enjoyment  of 
^  estate.  The  criminal  code  was  also  marked  by  cruel  and 
absurd  features,  some  of  which  have  clung  to  it  with  wonderful 
tenacity,  even  after  the  most  stupid  could  perceive  their  incon- 
Qstency  with  justice  and  civilization.  But,  on  the  whole,  the 
system  was  the  best  foundation  on  which  to  erect  an  enduring 
structure  of  civil  liberty  which  the  world  has  ever  known.  It 
was  the  peculiar  excellence  of  the  common  law  of  England  that 
It  recognized  the  worth,  and  sought  especially  to  protect  the 
rights  and  privileges,  of  the  individual  man.  Its  maxims  were 
those  of  a  sturdy  and  independent  race,  accustomed  in  an  unusual 
<legree  to  freedom  of  thought  and  action,  and  to  a  share  in  the 
adramistration  of  public  affairs ;  and  arbitrary  power  and  uncon- 
trolled authority  were  not  recognized  in  its  principles.  Awe 
surrounded  and  majesty  clothed  the  king,  but  the  humblest 
subject  might  shut  the  door  of  his  cottage  against  him,  and 
defend  from  intrusion  that  privacy  which  was  as  sacred  as  the 
kiflgly  prerogatives.^    The  system  was  the  opposite  of  servile  ; 

^  **  A  feudal  kingdom  was  a  con-  cipher  or  a  tyrant,  and  a  great  por- 

fcderacy  of  a  numerous  body,  who  tion  of   the  people  were  reduced  to 

u^ed  in  a  state  of  war  against  each  personal  slavery. "    Mackintosh,  His- 

*^her,  and  of  rapine  towards  all  man-  tory  of  England,  c.  3. 

^nd,  in  which  the  king,  according  to  *  See  post^  p.  •  299. 
lua  ability  and  vigor,  was  either  a 
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its  features  implied  bolduess,  and  independent  self-Teliaiice  or 
the  part  of  the  people  ;  and  if  the  criminal  code  was  hansh,  it  ai 
least  escaped  the  inquisitorial  features  which  were  apparent  ii 
criminal  procedure  of  other  civilized  countries,  and  which  hav* 
ever  been  fi'uitful  of  injustice,  oppression,  and  terror. 

For  several  hundred  years,  however,  changes  had  from  time  t< 
time  been  made  in  the  common  law  by  means  of  statutes.  Origi 
nslly  the  purpose  of  general  statutes  was  mainly  to  declare  am 
reafiSrm  such  common-law  principles  as,  by  reason  of  usurpation 

and  abuses,  had  come  to  be  of  doubtful  force,  and  whict 
[•  23]  therefore,  •  needed  to  be  authoritatively  announced,  tha 

king  and  subject  alike  might  understand  and  observ 
them.  Such  was  the  purpose  of  the  tirst  great  statute,  promul 
gated  at  a  time  when  the  legislative  power  was  exercised  by  th 
king  alone,  and  which  is  still  known  as  the  Magna  Charta  of  Kin 
John.'  Such  also  was  the  pui'pose  of  the  several  confirmations  c 
that  charter,  as  well  as  of  the  Petition  of  Right,^  and  the  Bill  ( 
Rights,^  each  of  which  became  necessary  by  reason  of  usurpation) 
But  further  statutes  also  became  needful  because  old  customs  an 
modes  of  business  were  unsuited  to  new  conditions  of  things  whe 
property  had  become  more  valuable,  wealth  greater,  comraerc 
more  extended,  and  when  all  these  changes  had  brought  wil 
them  new  desires  and  necessities,  and  also  new  dangers  again: 
which  society  as  well  as  the  individual  subject  needed  protectioi 
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secure  existing  principles  of  the   common  law  against  being 
habitually  set  aside  and  violated  by  those  in  power. 

From  the  first  the  colonists  in  America  claimed  the  benefit  and 
protection  of  the  common  law.  In  some  particulars,  however,  the 
common  law  as  then  existing  in  England  was  not  suited  to  their 
condition  and  circumstances  in  the  new  country,  and  those 
particulars  they  omitted  as  it  was   put  in   practice   by  them.^ 

'  "  The  coramon  law  of  England  584 ;  Commonwealth  v.  Hunt,  4  Met. 

13  not  to  be  taken,  in  all  respects,  to  122 ;    Pearce   v.    Atwood,   13  Mass. 

be  that  of  America.     Our  ancestors  354;  Sackett  v.  Sackett,  8  Pick.  309; 

brought  with  them  its  general  princi-  Marks  p.  Morris,  4  Hen   &  M.  463 ; 

pies,  and  claimed  it  as  their  birth-  Mayo  o.  Wilson,  1  N.  H.  58;  Houghton 

right;  hot  they  brought  with  them  v.  Page,  2  N.  H.  44;  State  v,  Rollins, 

ud  adopted  only  that  portion  which  8  N.  H.  550 ;   State  o.  Buchanan,  5 

^88  applicable  to  their   condition.*"  H.  &  J.  356 ;   Sibley  v,  Williams,  3 

^ortf,  J.,  in  Van  Ness  p.  Pacard,  2  G.  &  J.  62 ;  State  v,  Cummings,  33 

Pet.  144.    **  The  settlers  of  colonies  Conn.    260;    Martin    v.   Bigelow,  2 

^  America  did  not  carry  with  them  Aiken,  187;  Lindsley  p.  Coats,  I  Ohio, 

tbelawsof  the  land  as  being  bound  245;  Bloom  v.  Richards,  2  Ohio,  n.  b. 

by  tbem  wherever  they  should  settle.  390;   Lyle  v.    Richards,  9   S.   &   R. 

They  left  the  realm  to  avoid  the  incon-  330;    State  p.   Campbell,   T.    U.   P. 

▼enieuoes  and  hardships    they  were  Charlt.  167 ;    Craft  v.  State  Bank,  7 

[inder,  where  some  of  these  laws  were  Ind.  219 ;  Dawson  p.  Coffman,  28  Ind. 

in  force;    particularly  ecclesiastical  220;  Bogardus  p.  Trinity  Church,  4 

1»W8,  those  for  payment  of  tithes,  and  Sandf .  Ch.  757 ;  Morgan  p.  King,  30 

others.    Had  it  been  understood  that  Barb.  9;  Lansing  p.  Stone,  37  Barb. 

tliey  were  to  carry  these  laws  with  15 ;  Simpson  p.   State,  5  Yerg.  356 ; 

^em,  they  had  better  have  stayed  at  Crouch  p.  Hall,  15  III.  263;  Brown  p. 

home  among  their  friends,  unexposed  Pratt,   3  Jones    (N.    C.)    £q.    202 ; 

^  the  risks  and  toils  of  a  new  settle-  Stout  o.  Keyes,  2  Doug.  (Mich.)  184; 

ntent.  They  carried  with  them  a  right  Lorman  p.  Benson,  8  Mich.  18;  Pier- 

to  such  parts  of  laws  of  the  land  as  son  p.  State,  12  Cal.  149;  Norris  p. 

they  should  judge  advantageous   or  Harris,  15  Cal.  226 ;  Powell  p.  Sims, 

^»«eful  to  them ;  a  right  to  be  free  5  W.  Va.  1 ;  Colley  p.  Merrill,  6  Me. 

&om  those  they  thought  hurtful,  and  55 ;  State  p.   Cawood,  2  Stew.  362 ; 

A  fight  to  make  such  others  as  they  Carter  p.  Balfour,  19  Ala.  814;  Bar- 

^ould  think  necessary,  not  infringing  low  p.  Lambert,  28  Ala.  704 ;  Good- 

the  general  rights  of  Englishmen ;  and  win  p.  Thompson,  2  Greene  (Iowa), 

wch  new  laws  they  were  to  form  as  329;  Wagner  p.  Bissell,  3  Iowa,  396; 

^eahle  as  might  be  to  the  laws  Noonan  p.  State,  9  Miss.  562 ;  Pow- 

0^  EngUnd  "     Franklin,  Works  by  ell  p.  Brandon,  24  Miss.  343;  Cobum 

Sparks,  Vol.  IV.  p.  271.     See  also  p.  Harvey,  18  Wis    147;  Reaume  p. 

^ujhobn  p.    Georgia,   2   Dall.   435;  Chambers,  22   Mo.   30;  Hamilton  p. 

Pattereon    p.     Winn,     5    Pet.    241;  Kneelaud,  1  Nev.  40.     The  courts  of 

Wheaton  p.  Peters,  8  Pet.  6o9;  Pol-  one  State  will  presume  the  common 

lard  r.  Hagan,  3  How.   212 ;   Com-  law  of  a  sister  State  to  be  the  same  as 

niODvealth  p.   Leach,   1    Mass.    59;  their  own,  in  the  absence  of  evidence 

CoioiQODwealth  p.  Knowlton,  2  Mass.  to  the  contrary.     Abell  p.  Douglass, 
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['  24]  They  also  claimed  the  benefit  of  •  such  statutes  as  from 
time  to  time  had  been  enacted  in  modification  of  this 
body  of  rules.^  And  when  the  difBculties  with  the  home  govern- 
ment sprung  up,  it  was  a  source  of  immense  moral  power  to  the 
colonists  that  they  were  able  to  show  that  the  rights  they  claimed 
were  confen'ed  by  the  common  law,  and  that  the  king  and  Par- 
liament were  seeking  to  deprive  them  of  the  common  birthright  of 
Englishmen.  Did  Parliament  attempt  to  levy  taxes  in  America, 
the  people  demanded  the  benefit  of  that  maxim  with  which  for 
many  generations  every  intelligent  subject  had  been  familiar,  that 
those  must  vote  the  tax  who  are  to  pay  it.'  Did  Parliament 
order  offenders  gainst  the  laws  in  America  to  be  sent  to  England 
for  trial,  every  American  was  roused  to  indignation,  and  protested 
against  the  trampling  under  foot  of  that  time-honored  principle, 
that  trials  for  crime  must  be  by  a  jury  of  the  vicinage.  Contend- 
ing thus  behind  the  bulwarks  of  the  common  law.  Englishmen 
would  appreciate  and  sympathize  with  their  position,  and  Ameri- 
cans would  feel  doubly  strong  in  a  cause  that  was  right  not  only, 
but  the  justice  of  which  must  be  confirmed  by  an  Appeal  to  the 
consciousness  of  their  enemies  themselves. 

The  evidence  of  the  common  law  consisted  in  part  of  the  declar- 
atory statutes  we  have  mentioned,^  in  part  of  the  commentaries 

4  Denio,  305;  Kermott  v.  Ayer,  11  Issachar  will  n«rer  meet;  that  the 
Mich.  181;  Schunnan  v.  Marlcj,  29  same  people  or  nntion  sfaould  be  both 
Ind.  458.  the  lion's  whelp  and  the  aaa  between 
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f  such  men  learned  in  the  law  as  had  been  accepted  as  authority, 
ut  miunly  in  the  decisions  of  the  courts  applying  the 
law  to  actual  controversies.  While  colonization  con-  [*25] 
inued,  — that  is  to  say,  until  the  war  of  the  Revolution 
ctually  commenced,  —  these  decisions  were  authority  in  the 
olonies,  and  the  changes  made  in  the  common  law  up  to  the 
une  period  were  operative  in  America  also  if  suited  to  the  con- 
ition  of  things  here.  The  opening  of  the  war  of  the  Revolution 
3  the  point  of  time  at  which  the  continuous  stream  of  the  common 
Siw  became  divided,  and  that  portion  which  had  been  adopted 
n  America  flowed  on  by  itself,  no  longer  subject  to  changes  from 
icross  the  ocean  ,\  but  liable  still  to  be  gradually  modified  through 
changes  in  the  modes  of  thought  and  of  business  among  the  peo- 
ple, as  well  as  through  statutory  enactments. 

The  colonies  also  had  legislatures  of  their  own,  by  which  laws 

had  been  passed  which  were  in  force  at  the  time  of  the  separation, 

and  which  remained  unafiTected  thereby.    When,  therefore,  they 

emerged  from  the  colonial  condition  into  that  of  independence,  the 

laws  which  governed  them  consisted,  firiU  of  the  common  law  of 

England,  so  far  as  they  had  tacitly  adopted  it  as  suited  to  their 

condition ;  second^  of  the  statutes  of  England,  or  of  Great  Britain, 

amendatory  of  the  common  law,  which  they  had  in  like  manner 

adopted;   and,  thirds  of  the  colonial  statutes.^    The   first  and 

Becond  constituted  the  American  common  law,  and  by  this  in 

best  evidence  possible.    They  are  the  islatare  chosen  by  the  people;  and 

limg  charters  of  English  liberty,  to  the  authority  of  this  body  extends  to 

the  present  day ;  and  as  the  forerun-  all  rightful  subjects    of   legislation, 

1^^  of  the  American  constitutions  subject,  however,  to  the  disapproval 

^  the  source  from  which  have  been  of   Congress.     Vincennes   University 

MTed  many  of  the  most  important  v.   Indiana,   14  How.   273 ;    Miners' 

uticles  in  their  bills  of  rights,  they  Bank  o.  Iowa,  12  How.  1.    The  legis- 

^  constantly  appealed  to  when  per-  lation,  of   course,   must    not  be   in 

Bonal  liberty  or   private  rights  are  conflict  with  the  law  of  Congress  con- 

plioed  in  i^^pareni  antagonism  to  the  ferring  the  power  to  legislate,  but  a 

<^^*UDs  of  government.  variance  from  it  may   be    supposed 

^  The  like  condition  of  things  is  approved  by  that  body,  if  suffered  to 

^OQQd  to   exist   in   the  new  States  remain    without    disapproval    for    a 

formed  and  admitted  to  the  Union  series  of  years  after  being  duly  re- 

*^ee  the  Constitution  was  adopted,  ported  to  it.     Clinton  o.  Englebrect, 

Egress  creates  territorial   govern-  13  Wall.  434,  446.     See  Williams  v. 

inents  of  different  grades,  but  gener-  Bank  of   Michigan,  7   Wend.    539 ; 

%  with  plenary  legislative    power  Swan  v.  Williams,  2  Mich.  427;  Stout 

either  in  the  governor  and  judges,  a  v.  Hyatt,  13  Kan.  232. 
territorial  council,  or  a  territorial  leg- 

8 
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great  part  are  rights  adjudged  and  wrongs  redressed  in  the 
American  States  to  this  day.' 

1  A  few  of  the  Stat«t,  to  get  rid  deaigned  temporarily  to  regulate  the 
a(  confusion  in  the  l»w,  deemed  it  government  of  the  Territoi;  were 
deeirable  to  repeal  the  acts  of  Pnrlia-  abolished  b;  the  change  from  a  tcrri- 
ment,  and  to  re-enact  such  portions  of  torial  to  a  State  goTemment,  while 
them  as  were  regarded  important  the  other  parts,  which  were  designed 
here.  See  the  Michigan  repealing  to  be  permanent,  are  nnalterable  ex- 
statute,  copied  from  that  of  Virginia,  cept  by  common  consent.  Some  of 
in  Code  of  18'20,  p.  459.  Others  these,  however,  being  guaranteed  bj 
named  a  date  or  event,  and  provided  the  federal  Constitution,  afterwards 
by  law  that  English  statutes  passed  adopted,  maj  be  regarded  as  practi- 
subsequently  should  not  he  of  force  cally  annulled,  while  any  others  which 
within  their  limits.  In  some  of  the  are  opposed  to  the  constitntion  of  any 
new  States  there  were  also  other  laws  State  formed  out  of  the  Territory 
in  force  than  those  to  which  we  have  must  also  be  considered  as  annulled 
above  alluded.  Although  it  has  been  by  common  consent;  the  people  of 
■aid  in  La  Plaisance  Bay  Harbor  Co.  the  State  assenting  in  forming  their 
V.  The  (^^  of  Monroe,  Walk,  Ch.  lOii,  constitution,  and  Congresa  in  admit- 
and  Depew  v.  Trustees  of  Wabash  &  ting  the  ijUte  into  the  Union  under 
Erie  Canal,  5  Ind.  8,  that  the  ordi-  it.  The  article  in  regard  to  oaviga- 
nance  of  1787  was  superaeded  in  each  ble  waters  is  therefore  still  in  force. 
of  the  States  formed  out  of  the  The  same  was  also  said  in  regard  to 
North- West  Territory  by  the  adop-  the  article  prohibiting  slavery,  though 
tion  of  a  State  constitution,  and  ad-  that  also  may  now  be  regarded  as 
mission  to  the  Union,  yet  the  weight  practically  annulled  by  the  amendinent 
of  judicial  authority  is  probably  the  to  the  federal  Constitution  covering 
other  way.  In  Hogg  v.  The  Zones-  the  same  ground.  The  like  opinion  was 
ville  Canal  Manufacturing  Co.,  5  subsequently  expressed  in  Palmer  v. 
Ohio,  410,  it  was  held  that  the  provi-  Commissioners   of   Cuyahoga  Co.,   3 

n  of  the  ordinance  that  the  naviga-  McLean,   3'26,  and  iu  JoUy  v.   Terre 
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*  Every  colony  had  also  its  charter,  emanating  from  the  [*  26] 
Crown,  and  constituting  its  colonial  constitution.  All 
but  two  of  these  were  swept  away  by  the  whirlwind  of  revolu- 
tion, and  others  substituted  which  had  been  framed  by  the  people 
themselves,  through  the  agency  of  conventions  which  they  had 
chosen.  The  exceptions  were  the  States  of  Connecticut  and 
Rhode  Island,  each  of  which  had  continued  its  government  as  a 
State  under  the  colonial  charter,  finding  it  suJBQcient  and  satisfac- 
tory for  the  time  being,  and  accepting  it  as  the  constitution  for 
the  State.' 

New  States  have  since,  from  time  *  to  time,  formed  con-    [*  27] 
stitutions  either  regularly  in  pursuance  of  enabling  acts 
passed  by  Congress,  or  irregularly  by  the  spontaneous  action  of 
the  people,  or  under  the  direction  of  the  legislative  or  executive 
authority  of  the  Territory  to  which  the  State  succeeded.     Where 
irregularities  existed,  they  must  be  regarded  as  having  been  cured 
by  the  subsequent  admission  of  the  State  into  the  Union  by  Con- 
gress ;  and  there  were  not  wanting  in  the  case  of  some  States 
plausible  reasons  for  insisting  that  such  admission  *  had    [*  28] 
become  a  matter  of  right,  and  that  the  necessity  for  an 
enabling  act  by  Congress  was  dispensed  with  by  the  previous 
stipulations  of  the  national  government  in  acquiring  the  Territory 
from  which  such  States  were  formed.^    Some  of  these  constitu- 

United  States  from  foreign  powers,  ing  the  canon  and  ecclesiastical  law, 

traces  will  be  found  of  the  laws  exist-  and  their  force  in  this  country,  see 

ing  before  the  change  of  government.  Crump  v,  Morgan,  3  Ired.  £q.  91 ;  Le 

Louisiana  has  a  code  peculiar  to  itself,  Barron  v,  Le  Barron,  85  Vt.  3(55. 

based  upon  the  civil  law.    Much  of  ^  It   is  worthy  of  note  that  the 

Mexican  law,   and  especially  as  re-  first  case  in  which  a  legislative  enact- 

gards  lands  and  land  titles,  is  retained  ment  was  declared   unconstitutional 

iu   the  systems  of  Texas  and  Call-  and  void,  on  the  ground  of  incompati- 

fomia.    In  Michigan,  when  the  acts  bility  with  the  constitution  of    the 

of  Parliament  were  repealed,  it  was  State,  was  decided  under  one  of  these 

also  deemed  important  to  repeal  all  royal  charters.     The  case  was  that  of 

laws  derived  from  France,  through  Trevett  v,   Weeden,  decided  by  the 

the   connection    with    the    Canadian  Superior  Court  of  Rhode  Island  in 

provinces,  including  the  Coutume  de  1786.    See  Arnold's  History  of  Rhode 

Parti,    or    ancient  French    common  Island,   Vol.  II.   c.  24.     The  case  is 

law.     In  the  mining  States  and  Ter-  further  referred  to,  pojf^  p.  *  160,  note. 

ritories  a  peculiar  species  of  common  ^  This  was  the  claim  made  on  be- 

law,   relating  to  mining  rights  and  half  of    Michigan;  it  being  insisted 

titles,  has  sprung  up,  having  its  ori-  that  the  citizens,  under  the  provisions 

gin  among  the  miners,  but  recognized  of  the  ordinance  of  1787,  whenever 

and  enforced  by  the  courts.    Regard-  the  Territory  acquired  the  requisite 
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tions  pointed  out  the  mode  for  their  own  modification  ;  others 
were  Hilent  on  that  subject ;  but  it  has  been  assumed  that  in  such 
oases  the  puwei  to  originate  proceedings  for  that  purpose  rested 
with  the  legislature  of  the  State,  as  the  department  most  nearly 
representing  its  general  sovereignty ;  and  this  is  doubUesB  the 
correct  view  to  take  of  this  subject.' 

Th«  theory  of  our  political  system  is  that  the  ultimate  sover- 
eignty is  in  the  people,  from  whom  springs  all  legitimate  author- 
ity.' The  people  of  the  Union  created  a  national  constitution,  and 
conferred  upon  it  powers  of  sovereignty  over  certain  subjects,  and 
the  people  of  each  State  created  a  State  government,  to  exercise 
the  remaining  powers  of  sovereignty  so  far  as  they  were  disposed 
to  allow  them  to  be  exercised  at  all.  By  the  constitution  which 
they  establish,  they  not  only  tie  up  the  hands  of  their  ofGcial 
agencies,  but  their  own  hands  as  well ;  and  neither  the  officers  of 
the  State,  nor  the  whole  people  as  an  aggregate  body,  are  at  lib- 
erty to  take  action  in  opposition  to  this  fundamental  law.  But  in 
every  State,  although  all  persons  are  under  the  protection  of  the 
government,  and  obliged  to  conform  their  action  to  its  laws,  there 
are  always  some  who  are  altogether  excluded  from  participation 
in  the  government,  and  are  compelled  to  submit  to  be  ruled  by 
an  authority  in  the  creation  of  which  they  have  no  choice.  The 
political  maxim,  that  government  rests  upon  the  consent  of  the 
governed,  appears,  therefore,  to  be  practically  subject  to  many 
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men  will  theorize ;  but  the  practical  question  lies  back  of  the  for- 
mation of  the  Constitution,  and  is  addressed  to  the  people  them- 
selves. As  a  practical  fact,  the  sovereignty  is  vested  in  those 
persons  who  are  permitted  by  the  constitution  of  the  State  to 
exercise  the  elective  franchise.^  Such  persons  may  have  been 
designated  by  description  in  the  enabling  act  of  Congress  permit- 
ting the  formation  of  the  constitution,  if  any  such  there  were,  or 
the  convention  which  framed  the  constitution  may  have  deter- 
mined the  qualifications  of  electors  without  external  dictation. 
In  either  case,  however,  it  was  essential  to  subsequent  good  order 
and  contentment  with  the  government,  that  those  classes  in  gen- 
eral should  be  admitted  to  a  voice  in  its  administration,  whose 
exclusion  on  the  ground  of  want  of  capacity  or  of  moral  fitness 
could  not  reasonably  and  to  the  general  satisfaction  be  defended. 

Certain  classes  have  been  almost  universally  excluded,  —  the 
slave,  because  he  is  assumed  to  be  wanting  alike  in  the  intelli- 
gence and  the  freedom  of  will  essential  to  the  proper  exercise  of 
the  right ;  the  woman,  from  mixed  motives,  but  mainly  perhaps, 
because,  in  the  natural  relation  of  marriage,  she  was  supposed  to 
be  under  the  influence  of  her  husband,  and,  where  the  common 
law  prevailed,  actually  was  in  a  condition  of  dependence  upon 
and  subjection  to  him ; '  the  infant,  for  reasons  similar  tx)  those 
which  exclude  the  slave ;  the  idiot,  the  lunatic,  and  the  felon,  on 
obvious  grounds ;  and  sometimes  other  classes  for  whose  exclusion 
it  is  difficult  to  assign  reasons  so  generally  satisfactory. 

The  theory  in  these  cases  we  take  to  be  that  classes  are  ex- 
cluded because  they  lack  either  the  intelligence,  the  virtue,  or  the 
liberty  of  action  essential  to  the  proper  exercise  of  the  elective 
franchise.  But  the  rule  by  which  the  presence  or  absence  of 
these  qualifications  is  to  be  determined,  it  is  not  easy  to  establish 
on  grounds  the  reason  and  propriety  of  which  shall  be  accepted  by 
all.  It  must  be  one  that  is  definite  and  easy  of  application,  and 
it  must  be  made  permanent,  or  an  accidental  majority  may  at  any 
time  change  it,  so  as  to  usurp  all  power  to  themselves.  But  to 
be  definite  and  easy  of  application,  it  must  also  be  arbitrary.     The 

1  ^  The  people,  for  poUtiGal  pnr-  reasons  for  the  exclusion  in  the  opin- 

poeea,  most  be  considered  as  synony-  ions  in  Bradwell  v.   State,  16  Wall, 

moos  with  qualified  yoters."    Blidr  ISO,  and  Minor  v.  Uapi>er8ett,^l  Wall. 

9.  Ridgely,  41  Mo.  68.  862. 

'  Some  reference  is  made  to  the 
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infant  of  tender  yenrs  is  wanting  in  competency,  but  he  is  daily 
acquiring  it,  and  a  period  is  fixed  at  wliich  he  shall  conclusively 
be  presumed  to  possess  what  is  requisite.  The  nlien  may  know 
nothing  of  our  political  system  and  taws,  and  he  is  ex- 
[•80]  eluded  until  •  he  has  been  domiciled  in  the  country  for 
a  period  judged  to  be  sufficiently  long  to  make  him 
familiar  with  its  institutions ;  races  are  sometimes  excluded 
arbitrarily  ;  and  at  times  in  some  of  the  States  the  possession  of 
a  certain  amount  of  property,  or  the  capacity  to  read,  seem  to 
have  been  regarded  as  essential  to  satisfactory  proof  of  sufficient 
freedom  of  action  and  intelligence.' 

Whatever  rule  is  once  established  must  remain  fixed  until 
those  who  by  means  of  it  have  the  power  of  the  State  put 
into  their  bands  see  fit  to  invite  others  to  participate  with  them  in 
its  exercise.  Any  attempt  of  the  excluded  classes  to  assert  their 
right  to  a  share  in  the  government,  otherwise  than  by  operating 
upon  the  public  opinion  of  those  who  possess  the  right  of  suffrage, 
would  be  regarded  as  an  attempt  at  revolution,  to  be  put  down 
by  the  strong  arm  of  the  government  of  the  State,  assisted,  if 
need  be,  by  the  military  power  of  the  Union.' 

In  regard  to  the  formation  and  amendment  of  State  constitu- 
tions, the  following  appear  to  be  settled  principles  of  American 
constitutional  law :  — 

I.  The  people  of  the  several  Territories  may  form  for  them- 
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tution,  and  demand  admission  to  the  Union  under  it,  such  action 
does  not  entitle  them,  as  matter  of  right,  to  be  recognized  as  a 
State ;  but  the  power  that  can  admit  can  also  refuse,  and  the 
territorial  status  must  be  continued  until  Congress  shall  be  satis- 
fied to  suffer  the  Territory  to  become  a  State.  There  are  always 
in  these  cases  questions  of  policy  as  well  as  of  constitutional  law 
to  be  determined  by  the  Congress  before  admission  becomes  a 
matter  of  right ;  —  whether  the  constitution  formed  is  republican  ; 
whether  suitable  and  proper  State  boundaries  have  been  fixed 
upon  ;  whether  the  population  is  su^cient ;  whether  the  proper 
qualifications  for  the  exercise  of  the  elective  franchise  have  been 
agreed  to ;  whether  any  inveterate  evil  exists  in  the  Territory 
which  is  now  subject  to  control,  but  which  might  be  perpetuated 
under  a  State  government;  —  these  and  the  like  questions,  in 
which  the  whole  country  is  interested,  cannot  be  finally  solved 
bj  the  people  of  the  Territory  for  themselves,  but  the  final  deci- 
sion most  rest  with  Congress,  and  the  judgment  must  be  favora- 
ble before  admission  can  be  claimed  or  expected.^ 

II.  In  the  original  States,  and  all  others  subsequently  admitted 
to  the  Union,  the  power  to  amend  or  revise  their  constitutions 
resides  in  the  great  body  of  the  people  as  an  organized  body  poli- 
tic, who,  being  vested  with  ultimate  sovereignty,  and  the  source 
of  all  State  authority,  have  power  to  control  and  alter  at  will  the 
law  which  they  have  made.  But  the  people,  in  the  legal  sense, 
miut  be  understood  to  be  those  who,  by  the  existing  constitution, 
are  clothed  with  political  rights,  and  who,  while  that  instrument 
remains,  will  be  the  sole  organs  through  which  the  will  of  the 
body  politic  can  be  expressed.* 

III.  But  the  will  of  the  people  to  this  end  can  only  be  ex- 
pressed in  the  legitimate  modes  by  which  such  a  body  politic 
can  act,  and  wliich  must  either  be  prescribed  by  the  constitution 
whose  revision  or  amendment  is  sought,  or  by  an  act  of  the  legis- 


^  Wben  a  constitatioii  has  been 
a<iopted  by  the  people  of  a  Territory, 
Preparatory  to  admission  as  a  State, 
aod  Congress  prescribes  certain 
^l^uigesand  additions  to  be  adopted 
by  the  legislature  as  part  of  the  con- 
stitution, and  declares  such  changes 
apd  additions  to  be  fundamental  con- 
<litioiu  of  admission  of  the  State,  and 


the  legislature  accepts  such  changes 
and  additions,  and  it  is  admitted,  the 
changes  become  a  part  of  the  consti- 
tution, and  binding  as  such,  although 
not  submitted  to  the  people  for  ap- 
proval. Brittle  p.  People,  2  Neb. 
198. 

^  Luther  p.   Borden,  7   How.    1; 
Wells  V.  Bam,  75  Penn.  St.  39. 
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lative  department  of  the  State,  which  alooe  would  be 
ized  to  speak  for  the  people  upon  this  subject,  and  to  pc 
a  mode  for  the  expreesion  of  their  will  in  the  absence  of  a 
vision  for  amendment  or  revision  contained  in  the  cons 
itself.! 


»  Opinions  of  the  Judges,  6  Cuah. 
678;  Collier  e.  Friereon,  24  Ala.  )00. 
The  flnt  conatitutdon  of  New  York 
oootaiued  no  provision  for  its  own 
amendment,  and  Mr.  Hammond,  in 
his  Political  History  of  New  York, 
VoL  I.  c.  28,  gives  a  vtry  interesting 
aoooont  of  the  controversy  before  the 
Ic^aUture  and  in  the  council  of  revi- 
sion aa  to  the  power  of  the  legislature 
to  call  a  convention  for  revision,  and 
aa  to  the  mode  of  submitting  its  work 
to  the  people.  In  Collier  v.  Frieraon, 
S4  Ala.  lOS.  it  appeared  that  the  leg- 
islature bad  proposed  eight  different 
amendments  to  be  submitted  to  the 
people  at  the  same  time ;  the  people 
had  approved  them,  and  all  the  requi- 
dte  proceedings  to  make  them  a  part 
of  the  constitution  had  been  had, 
except  that  in  the  subsequent  legisla- 
ture the  resolution  for  their  ratifica- 
tion hud  by  mistake  omitted  to  re- 
!  of  them.     On  the  question 


voting  by  yens  and  nays,  llie 
amendments  having  been  res 
session  three  times  on  tbre 
days  in  each  house.  We  ent 
doubt  that  to  change  the  coi 
in  any  other  mode  than  by  a 
tion,  every  reqoisition  whic 
manded  by  the  instrument  it 
be  observed,  and  the  oraissio 
one  is  fatal  to  the  araendm< 
scarcely  deem  any  argument 
to  enforce  this  propoeiUon. 
slitution  is  the  supreme  ft 
mount  law.  The  mode  I 
amendments  are  to  be  made 
ia  clearly  defined.  It  has  I 
that  certain  acts  are  to  be  c 
tain  requisitions  are  to  be 
before  a  change  can  be  effect 
to  what  purpose  are  thoet 
quired  or  those  requisitions 
if  the  legislature  or  any  d« 
of  the  government  can  disp 
them?     To  do  so  would  be 
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*  IV.  In  accordanoe  with  universal  practice,  and  from   [*  82] 

tbe  very  necessity  of  the  case,  amendments  to  an  existing 

constitution,  or  entire  revisions   of   it,  must  be  prepared  and 

matured  by  some  body  of  representatives  chosen  for  the  purpose. 

It  is  obviously  impossible  for  the  whole  people  to  meet,  prepare, 

and  discuss  the  proposed  alterations,  and  there  seems  to  be  no 

feasible  mode  by  which  an  expression  of  their  will  can  be  obtained, 

except  by  asking  it  upon  the  single  point  of  assent  or  disapproval. 

But  no  body  of  representatives,  unless  specially  clothed  with 

power  for  that  purpose  by  the  people  when  choosing  them,  can 

rightfully  take  definitive  action  upon  amendments  or  revisions ; 

they  must  submit  the  result  of  their  deliberations  to  the  people* — 

who  alone  are  competent  to  exercise  the  powers  of  sovereignty  in 

framing  the  fundamental  law —  for  ratification  or  rejection.     The 

oonstitutional  convention  is  the  representative  of  sovei*eignty  only 

in  a  very  qualified  sense,  and  for  the  specific  purpose,  and  with 

the  restricted  authority  to  put  in  proper  form  the  questions  of 

amendment  upon  which  the  people  are  to  pass ;  but  the 

changes  in  the  *  fundamental  law  of  the  State  must  be    [*  83] 

enacted  by  the  people  themselves.^ 

V.  The  power  of  the  people  to  amend  or  revise  their  constitu- 
tions is  limited  by  the  Constitution  of  the  United  States  in  the 
following  particulars :  — 

1*  It  must  not  abolish  the  republican  form  of  government,  since 

such  act  would  be  revolutionary  in  its  character,  and  would  call 

for  and  demand  direct  intervention  on  the  part  of  the  government 

of  tlie  United  States.^ 

2.  It  must  not  provide  for  titles  of  nobility,  or  assume  to  violate 

^  See,  upon  this  subject,  Jameson  Penn.  St.  89.     Such  a  convention  has 
^  the   Constitutional    Convention,  no  inherent  rights;  it  has  delegated 
H  415-418,  and  479-520.     This  work  powers  only,  and  must  keep  within 
uso  complete  and  satisfactory  in  its  them.     Wood's  Appeal,  75  Penn.  St. 
treatment  of  the  general  subject,  as  59.     Compare  Loomis  v.  Jackson,  6 
to  leave  littie  to  be  said  by  one  who  W.    Va.    618,    708.     The    Supreme 
cball  afterwards  attempt  to  cover  the  Court  of  Missouri  have  expressed  the 
ttme  ground.    Where  a  convention  opinion  that  it  was  competent  for  a 
to  frame  amendments  to  the  consti-  convention  to  put  a  new  constitution 
tDtion  is  sitting  under  a  legislative  in  force  without  submitting  it  to  the 
act  from  which  all  its  authority  is  people.    State  v.  Neal,  42  Mo.  119. 
derived,  the  submission  of  its  labors  But  this  was  obiter, 
to  a  vote  of  the  people  in  a  manner  >  Const,  of  U.  S.  art  4,  §  4 ;  Fed- 
different  from  that  prescribed  by  the  eralist,  No.  43. 
act  is  nugatory.    Wells  v.  Bain,  75 
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the  obligation  of  any  contract,  or  attaint  persons  of  crime,  or  pro- 
vide ex  pott  facto  for  the  puDishmeiit  of  acts  by  the  courts  which 
were  innocent  when  commiited,  or  contain  any  other  provision 
which  would,  in  effect,  amount  to  the  exercise  of  any  power  ex- 
pressly or  impliedly  prohibited  to  the  States  by  the  ConstitutioE 
of  the  Union.  For  while  such  provisions  would  not  call  for  the 
direct  and  forcible  intervention  of  the  government  of  the  Union, 
it  would  be  the  duty  of  the  courts,  both  State  and  national,  tc 
refuse  to  enforce  them,  and  to  declare  them  altogether  void,  tn 
much  when  enacted  by  the  people  in  their  priinary  capacity  Af 
makei's  of  the  fundamental  law,  as  when  enacted  in  the  form  ol 
statutes  through  the  delegated  power  of  their  legislatures.' 

VI.  Subject  to  the  foregoing  principles  and  limitations,  eacli 
State  must  judge  for  itself  what  provisions  shall  be  inserted  in  iti 
constitution  ;  how  the  powers  bf  government  shall  be  apportioned 
in  order  to  their  proper  exercise  ;  what  protection  shall  be  throwr 
around  the  person  or  property  of  the  citizen  ;  and  to  what  extent 
private  lights  shall  be  required  to  yield  to  the  genera 
[•  34]    good,*     •  And   the  courts  of  the  State,  still   more   th( 

>  Cummingt  v.  MiBSouri,  4  Wall,  like  the  legislfttjve  bodies,   to    loot 

277 ;  JeSerson  Branch  Bank  c.  Skellj,  carefully  to  the  preaervatioD  of  vestec 

1  Black.  486 ;  State  v.  Keith,  03  N.  C.  rights.     It  was  competent  to   deal 

140;  Jackowsy  e.    Dentou,   2o    Ark.  Bubject   to  ratification   by  the  peopk 

633;  Union  Bank  e.  State.  9  Yerg.  and  to  the  ConaCitution  of  the  f«d 

4ft0;  Girdner  p.  Stephens,  1  Heia.  280 ;  eral    government,    with     all     privati 
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courts  of  the  Union,  would  be  precluded  from  inquiring  into 
the  justice  of  their  action,  or  questioning  its  validity,  because 
of    any  supposed  conflict  with  fundamental  rules  of  right  or  of 
government,  unless  they  should  be  able  to  show  collision  at  some 
point  between  the  instrument  thus  formed  and  that  paramount 
Ict^v  which  constitutes,  in  regard  to  the  subjects  it  covers,  the 
fundamental  rule  of  action  throughout  the  whole  United  States.^ 
How  far  the  constitution  of  a  State  shall  descend  into  the  par- 
ticulars of  government  is  a  question  of  policy  addressed  to  the 
convention  which  forms  it.     Certain  things  are  to  be  looked  for 
in  all  these  instruments ;  though  even  as  to  these  there  is  great 
variety,  not  only  of  substance,  but  also  in  the  minuteness  of  their 
provisions  to  meet  particular  cases. 

I.  We  are  to  expect  a  general  fi-amework  of  goveniment  to  be 
des^ned,  under  which  the  sovereignty  of  the  people  is  to  be  exer- 
cised by  representatives  chosen  for  the  purpose,  in  such  manner 
as  the  instrument  provides,  and  with  such   reservations  as   it 
makes. 


^  All  the  State  constitations  now 
<^tain  within  themselvea  provisions 
for  their  amendment  Some  require 
the  question  of  calling  a  convention 
to  revise  the  constitation  to  be  sub- 
nutted  to  the  people  at  stated  periods; 
others  leaye  it  to  the  legislature  to 
c^  a  convention,  or  to  submit  to  the 
P^le  the  qu^tion  of  calling  one; 
vhile  the  major  part  allow  the  legis- 
lature to  mature  specific  amendments 
to  be  Bobmitted  to  the  people  sepa- 
^ly,  and  tiiese  become  a  part  of  the 
coQstitadon  if  adopted  by  the  requi- 
site Tote. 

When  the  late  rebellion  had  been 
put  down  by  the  military  forces  of 
the  United  States,  and  the  State  gov- 
enuoents  which  constituted  a  part  of 
the  disloyal  system  had  been  dis- 
placed, serious  questions  were  raised 
^  to  the  proper  steps  to  be  taken  in 
o^er  to  restore  the  States  to  their 
harmonious  relations  to  the  Union. 
I'hese  questions,  and  the  controversy 
^ver  them,  constituted  an  important 
P^  of  the  history  of  our  country 
<luring  the  administration  of  Presi- 


dent Johnson;  but  as  it  is  the  hope 
and  trust  of  our  people  that  the  occa- 
sion for  discussing  such  questions  will 
never  arise  again,  we  do  not  occupy 
space  with  them  in  this  work.  It 
suffices  for  the  present  to  say,  that 
Congress  claimed,  insisted  upon,  and 
enforced  the  right  to  prescribe  the 
steps  to  be  taken  and  the  conditions 
to  be  observed  in  order  to  restore 
these  States  to  their  former  positions 
in  the  Union,  and  the  right  also  to 
determine  when  the  prescribed  condi- 
tions had  been  complied  with,  so  as 
to  entitle  them  to  representation  in 
Congress.  There  is  some  discussion 
of  the  general  subject  in  Texas  v. 
White.  7  Wall.  700.  And  see  Gunn 
V.  Barry,  15  Wall.  610. 

It  has  been  decided  in  some  cases 
that  a  constitution  is  to  have  effect 
from  the  time  of  its  adoption  by  the 
people,  and  not  from  the  time  of  the 
admission  of  the  State  into  the  Union 
by  Congress.  Scott  i;.  Yoxxng  Men's 
Society's  Lessee,  1  Doug.  (Mich.) 
119;  Campbell  v.  Fields,  35  Texas, 
751. 
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II.  Generally  the  qualifications  for  the  right  of  auEfn^e  wil 
be  declared,  as  well  as  the  conditions  under  which  it  shall  b 
exercised. 

IIL  The  usual  checks  and  halances  of  republican  government 
in  which  consist  its  chief  excellencies,  will  be  retained.  The  moe 
important  of  these  are  the  separate  departments  for  the  exei 
oise  of  legislative,  executive,  and  judicial  power ;  and  these  are  t 
be  kept  as  distinct  and  separate  as  possible,  except  in  so  far  a 
the  action  of  one  is  made  to  constitute  a  restraint  upon  the  actio 
of  the  others,  to  keep  them  within  proper  bounds,  and  to  prevei 
hasty  and  improndent  action.  Upon  legislative  action  there  ii 
first,  the  check  of  the  executive,  who  will  generally  be  clothe 
with  a  qualified  veto  power,  and  who  may  refuse  to  execute  lav 
deemed  unconstitutional ;  and,  second,  the  check  of  the  judiciar 
who  may  annul  unconstitutional  laws,  and  punish  those  concerne 
in  enforcing  them.  Upon  judicial  action  there  is  the  legislatii 
check,  which  consists  in  the  power  to  prescribe  rules  for  tl 
courts,  and  perhaps  to  restrict  their  authority  ;  and  the  ezecutii 
check,  of  refusing  aid  iu  enforcing  any  judgments  which  are  b 
lieved  to  be  in  excess  of  jurisdiction.  Upon  executive  action  tl 
legislature  has  a  power  of  restraint,  corresponding  to  that  whic 
it  exercises  upon  judicial  action  ;  and  the  judiciary  may  punif 
executive  agents  for  any  action  in  excess  of  executive  authorit 
And  the  legislative  department  has  an  important  restraint  upc 
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^yernment;  such  as,  that  all  freemen,  when  they  form  a  social 
compact,  are  equal,  and  no  man,  or  set  of  men,  is  entitled  to  ex- 
clasive,  separate  public  emoluments  or  privileges  from  the  com- 
munitj,  but  in  consideration  of  public  services ;  that  absolute, 
arbitrary  power  over  the  lives,  liberty,  and  property  of  freemen 
exists  nowhere  in  a  republic,  not  even  in  the  largest  majority ; 
that  all  power  is  inherent  in  the  people,  and  all  free  governments 
are  founded  on  their  authority,  and  instituted  for  their  peace, 
safety,  happiness,  security,  and  the  protection  of  property ;  that 
for  the  advancement  of  these  ends  they  have  at  all  times  an  in- 
alieDable  and  indefeasible  right  to  alter,  reform,  or  abolish  their 
government  in  such  manner  as  they  may  think  proper ;  that  all 
elections  shall  be  free  and  equal ;  that  no  power  of  suspending 
the  laws  shall  be  exercised  except  by  the  legislature  or  its  author- 
ity ;  that  standing  armies  are  not  to  be  maintained  in  time  of 
peace ;  that  representation  shall  be  in  proportion  to  population  ; 
that  the  people  shall  have  the  right  freely  to  assemble  to  consult 
of  the  common  good,  to  instruct  their  representatives,  and  petition 
for  redress  of  grievances  ;  and  the  like. 

2.  Those  declaratory  of  the  fundamental  rights  of  the  citizen  : 
as  that  all  men  are  by  nature  free  and  independent,  and  have  cer- 
tain inalienable  rights,  among  which  are  those  of  enjoying  and 
defending  life  and  libei*ty,  acquiring,  possessing,  and  protecting 
property,  and  pursuing  and  obtaining  safety  and  happiness ;  that 
the  right  to  property  is  before  and  higher  than  any  consti- 
tutional *  sanction;  that  the  free  exercise  and  enjoyment  [*  36] 
of  religious  profession  and  worship,  without  discrimination 
or  preference,  shall  for  ever  be  allowed  ;  ^  that  every  man  may 
freely  speak,  write,  and  publish  his  sentiments  on  all  subjects,  being 
responsible  for  the  abuse  of  that  right ;  that  every  man  may  bear 
Anns  for  the  defence  of  himself  and  of  the  State ;  that  the  right 
of  the  people  to  be  secure  in  their  persons,  houses,  papers,  and 
effects  against  unreasonable  searches  and  seizures,  shall  not  be 
^olated,  nor  shall  soldiers  be  quartered  upon  citizens  in  time  of 
P^ace ;  and  the  like. 

3.  Those  declaratory  of  the  principles  which  ensure  to  the  citizen 
&Q  impartial  trial,  and  protect  him  in  his  life,  liberty,  and  property 
^ost  the  arbitrary  action  of  those  in  authority  :  as  that  no  bill 

^  Hale  V.  EvereU,  58  N.  H.  9  ;  Board  of  Education  v.  Minor,  23  Ohio,  n.  s. 

211. 
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of  attainder  or  ex  pott  facto  law  sball  be  passed  ;  that  the  right  tc 
trial  by  jury  shall  he  preserved  ;  that  excessive  bail  shall  not  b> 
required,  nor  excessive  pi]ni:ihnient8  inflicted  ;  that  no  person  shal 
be  subject  to  be  twice  put  in  jeopardy  for  the  same  offence,  no 
be  compelled  in  any  criminal  case  to  be  a  witness  against  himselJ 
nor  be  deprived  of  life,  liberty,  or  property  without  due  process  a 
law  ;  that  private  property  shall  not  be  taken  for  public  use  witb 
out  compensation  ;  and  the  like. 

Other  clauses  are  sometimes  added  declaratory  of  the  principle 
of  morality  and  virtue ;  and  it  is  also  sometimes  expressly  de 
clared  —  what  indeed  is  implied  without  tlie  declaration  —  tba 
every  thing  in  the  declaration  of  rights  contained  is  excepted  ou 
of  the  general  powers  of  government,  and  all  laws  contrary  tberet 
shall  be  void. 

Many  other  things  are  commonly  found  in  these  charters  c 
government ; '  but  since,  while  they  continue  in  force,  they  are  t 
remain  absolute  and  unchangeable  rules  of  action  and  decision,  i 
is  obvious  that  they  should  not  be  made  to  embrace  within  the! 
iron  grasp  those  subjects  in  regard  to  which  the  policy  or  interei 
of  the  State  or  of  its  people  may  vary  fi-om  time  to  time,  an 
which  are  therefore  more  properly  left  to  the  control  of  the  legi: 
lature,  which  can  more  easily  and  speedily  make  the  require 
changes. 

In  considering  State  constitutions  we  must  not  commit  the  mii 

irdcd  y 
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it  is  not  the  cause,  but  consequence,  of  personal  and  political  free- 
dom ;  it  grants  no  rights  to  the  people,  but  is  the  creature  of  their 
power,  the  instrument  of  their  convenience.  Designed  for  their 
protection  in  the  enjoyment  of  the  rights  and  powers  which  they 
possessed  before  the  constitution  was  made,  it  is  but  the  framework 
of  the  political  government,  and  necessarily  based  upon  the  pre- 
existing condition  of  laws,  rights,  habits,  and  modes  of  thought. 
There  is  nothing  primitive  in  it :  it  is  all  derived  from  a  known 
source.  It  presupposes  an  organized  society,  law,  order,  property, 
personal  freedom,  a  love  of  political  liberty,  and  enough  of  culti- 
vated intelligence  to  know  how  to  guard  it  against  the  encroach- 
ments of  tyranny.  A  written  constitution  is  in  every  instance  a 
limitation  upon  the  powers  of  government  in  the  hands  of  agents ; 
for  there  never  was  a  written  republican  constitution  which  del- 
egated to  functionaries  all  the  latent  powers  which  lie  dormant 
io  every  nation,  and  are  boundless  in  extent,  and  incapable  of 
definition.''  ^ 


'  HamUton  v,  St.  Louis  County 
Court,  15  Mo.  18,  per  BateSf  arguendo. 
And  flee  Matter  of  Oliver  Lee  &  Co. 'a 
Bank, 21  N.  Y.  0;  Lee  v.  State,  26 
Aik.  265-6.  ''  Written  conatitutions 
fl^tify  and  confirm  great  principles, 
t>at  the  latter  are  prior  in  existence  to 
the  former."  2  Webster's  Works, 
392.  See  also  1  Bl.  Com.  124; 
2  Story,  Life  and  Letters,  278;  Sidney 
on  Government,  c.  3,  sees.  27  and  33. 
^*  If  this  charter  of  State  government 
which  we  call  a  constitution  were  all 
there  was  of  constitutional  command; 
1^  the  usages,  the  customs,  tl\^  max- 
i^«  that  have  sprung  from  the  habits 
of  life,  modes  of  thought,  methods  of 
^'ying  facts  by  the  neighborhood,  and 
inutnal  responsibility  in  neighborhood 
Interests ;  the  precepts  that  have  come 
to  na  from  the  revolutions  which  over- 
turned tyrannies;  the  sentiments  of 
'^ly  independence  and  self-control 
^hich  impelled  our  ancestors  to  sum- 


mon the  local  community  to  redress 
local  evils,  instead  of  relying  upon 
king  or  legislature  at  a  distance  to  do 
so,  —  if  a  recognition  of  all  these  were 
to  be  stricken  from  the  body  of  our 
constitutional  law,  a  lifeless  skeleton 
might  remain,  but  the  living  spirit, 
that  which  gives  it  force  and  attrac- 
tion, which  makes  it  valuable,  and 
draws  to  it  the  affections  of  the  peo- 
ple ;  that  which  distinguishes  it  from 
the  numberless  constitutions,  so  called, 
which  in  Europe  have  been  set  up  and 
thrown  down  within  the  last  hundred 
years,  many  of  which,  in  their  ex- 
pressions, seemed  equally  fair  and  to 
possess  equal  promise  with  ours,  and 
have  only  been  wanting  in  the  sup- 
port and  vitality  which  these  alone 
can  give,  —  this  living  and  breathing 
spirit  which  supplies  the  interpreta- 
tion of  the  words  of  the  written  char- 
ter would  be  utterly  lost  and  gone." 
People  V,  Hurlbut,  24  Mich.  44-107. 
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[•38]  'CHAPTER  IV. 

OF  THE  CONSTEUCTION  OP  STATE  CONSTITDTTONB. 

The  deficiencies  of  human  language  are  such  that  if  writte  ^ 
instruments  were  always  prepared  carefully  by  persons  skilled  i  -^* 
the  use  of  words,  we  should  still  expect  to  find  their  meanin^^ 
often  drawn  in  question,  or  at  least  to  meet  with  difficulties  i^^ 
their  practical  application.     But  when  draughtsmen  are  careless' 
or  incompetent,  these  difficulties  are  greatly  increased,  and  the^^ 
multiply  rapidly  when  the  instruments  are  to  he  applied,  not  onl^^ 
to  the  subjects  directly  within  the  contemplation  of  those  whc^ 
framed  them,  but  also  to  a  great  variety  of  new  circamstance9 
which  could  not  have  heen  anticipated,  hut  which  must  never" 
theless  be  governed  by  the  general  rules  which  the  inatruments 
establish.     Moreover,  the  different  points  of  view  from   which 
different  interests  regard  these  instruments  incline  them  to  differ- 
ent views  of  the  instruments  themselves.    All  these  circumstancefl 
tend  to  give  to  the  subjects,  of  interpretation  and  construction 
great  prominence  in  the  practical  administration  of  the  law,  and 
to  suggest  questions  which  often  are  of  no  little  difficulty. 

Interpretation  differs  from  construction  in  that  the  former  "is 
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intention  of  such  contradiction  one  of  another,  or  where  it  hap- 
pens that  part  of  a  writing  or  declaration  contradicts  the  rest. 
When  this  is  the  case,  and  the  nature  of  the  document  or  dec- 
laration, or  whatever  else  it  may  be,  is  such  as  not  toallow  us  to 
consider  the  whole  as  being  invalidated  by  a  partial  or  other  con- 
tradiction, then  resort  must  be  had  to  construction ;  so,  too,  if 
found  to  act  in  cases  which  have  not  been  foreseen  by  the  framers 
of  those  rules,  by  which  we  are  nevertheless  obliged,  for  some 
binding  reason,  faithfully  to  regulate  as  well  as  we  can  our  action 
respecting  the  unforeseen  case."  ^     In  common  use,  however,  the 
word  eonstrtietion  is  generally  employed  in  the  law  in  a  sense  era- 
bracing  all  that  is  properly  covered  by  both  when  each  is  used  in 
a  sense  strictly  and  technically  correct ;  and  we  shall  so  employ 
it  in  the  present  chapter. 

Prom  the  earliest  periods  in  the  history  of  *  written  [*  39] 
laW)  rules  of  construction,  sometimes  based  upon  sound 
reason,  and  seeking  the  real  intent  of  the  instrument,  and  at 
other  times  altogether  arbitrary  or  fanciful,  have  been  laid  down 
b;  those  who  have  assumed  to  instruct  in  the  law,  or  who  have 
been  called  upon  to  administer  it,  by  the  aid  of  which  the  mean- 
ing of  the  instrument  was  to  be  resolved.  Some  of  these  rules 
have  been  applied  to  particular  classes  of  instruments  only  ; 
othero  are  more  general  in  their  application,  and,  so  far  as  they 
are  sound,  may  be  made  use  of  in  any  case  where  the  meaning 
of  a  writing  is  in  dispute.     To  such  of  these  as  seem  important 

• 

in  constitutional  law  we  shall  refer,  and  illustrate  them  by  refer- 
ences to  reported  cases,  in  which  they  have  been  applied. 

A  few  preliminary  words  may  not  be  out  of  place,  upon  the 
QJiesUons,  who  are  to  apply  these  rules  ;  what  person,  body,  or 
^^partment  is  to  enforce  the  construction ;  and  how  far  a  deter- 
mination, when  once  made,  is  to  be  binding  upon  other  persons, 
bodies,  or  departments. 

We  have  already  seen  that  we  are  to  expect  in  every  constitu- 
tion an  apportionment  of  the  powers  of  government.     We  shall 

^  Lieber,  Legal  and  Political  Her-  **  Construction^  in  practice,  determin- 

^sneuticB.     See  Smith  on  Stat,  and  ing  the  meaning  and  application  as  to 

(^ODtt.   CoDstraction,   600.      Bouvier  the  case  in  question  of  the  provisions 

^^es  the  two  terms  succinctly  as  of   a   constitution,   statute,   will,   or 

Allows:  **  Interpretation y  the  discovery  other  instrument,  or  of  an  oral  agree- 

^  representation  of  the  true  mean-  ment/'    Law  Die. 
log  of  any  signs  used  to  convey  ideas. ' ' 

4 
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also  find  certain  duties  imposed  upon  the  several  departments,  as 
well  as  upon  specified  officers  in  each,  and  we  shall  likewise  dis' 
coyer  that  the  constitution  has  sought  to  hedge  about  their  action 
in  various  ways,  with  a  view  to  the  protection  of  individual 
rights,  and  the  proper  separation  of  duties.  And  wherever  any 
one  is  called  upon  to  pei-form  any  constitutional  duty,  or  to  dc 
any  act  in  respect  to  which  it  can  be  supposed  that  the  constitu- 
tion has  spoken,  it  is  obvious  that  a  question  of  construction  maj 
at  once  arise,  upon  which  some  one  must  decide  before  the  dut} 
is  performed  or  the  act  done.  From  the  very  nature  of  the  case, 
this  decision  must  commonly  be  made  by  the  person,  body,  oi 
department  upon  whom  the  duty  is  devolved,  or  from  whom  tht 
act  is  required. 

Let  us  suppose  that  the  constitution  requii-es  of  th« 
[*  40]  legislature,  *,that,  in  establishing  municipal  corporations 
it  shall  restrict  their  powers  of  taxation ;  and  a  city  char- 
ter is  proposed  which  confines  the  right  of  taxation  to  the  raising 
of  money  for  certain  specified  purposes,  but  in  regard  to  thost 
purposes  leaves  it  unlimited  ;  or  which  allows  to  the  municipalitj 
unlimited  choice  of  purposes,  but  restricts  the  rate  ;  or  which  per 
mits  persons  to  be  taxed  indefinitely,  but  limits  the  taxation  o 
property:  in  either  of  these  cases  the  question  at  once  arises 
whether  the  limitation  in  the  charter  is  such  a  restriction  as  th( 
constitution  intends.      Let  us  suppose,  again,  that  a  board  of  su- 
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the  coui-ts  for  their  opinion  upon  the  constitutional  validity  of  a 
proposed  law,  in  order  that,  if  it  be  adjudged  without  warrant, 
the  legislature  may  abstain  from  enacting  it.^    But  those  pro- 
visions are  not  often  to  be  met  with,  and  judicial  decisions,  e^^pe- 
cially  upon  delicate  and  difficult  questions  of  constitutional  law, 
can  seldom  be  entirely  satisfactory  when  made,  as  they  commonly 
^11  be  under  such  calls,  without  the  benefit  of  argument  at  the 
bar,  and  of  that  light  upon  the  questions  involved  which 
might  *  be  afiPorded  by  counsel  learned  in  the  law,  and    [*  41] 
interested  in  giving  them  a  thorough  investigation. 

It  follows,  therefore,  that  every  department  of  the  government 
and  every  official  of  every  department  may  at  any  time,  when  a 
duty  is  to  be  performed,  be  required  to  pass  upon  a  question  of 
constitutional  construction.^  Sometimes  the  case  will  be  such 
that  the  decision  when  made  must,  from  the  nature  of  things,  be 
conclusive  and  subject  to  no  appeal  or  review,  however  erroneous 
it  may  be  in  the  opinion  of  other  departments  or  other  officers  ; 
but  in  other  cases  the  same  question  may  be  required  to  be  passed 
upon  again  before  the  duty  is  completely  performed.  The  first 
of  these  classes  is  where,  by  the  constitution,  a  particular  ques- 
tion is  plainly  addressed  to  the  discretion  or  judgment  of  some 
one  department  or  officer,  so  that  the  interference  of  any  other 
department  or  officer,  with  a  view  to  the  substitution  of  its  own 


^  By  the  constitatioiis  of  Maine, 

New  Hampshire,  and  Massachusetts, 

^  jnd^  of  the  Supreme  Court  are 

'^^^uired,  when  called  upon  hy  the 

S^^^^or,  council,  or  either  house  of 

^  legislature,  to  give  their  opinions 

**^Q  important  questions  of  law, 

^d  iq>on    solemn    occasions."     In 

^orida  the  governor,  and  in  Rhode 

^d  the  governor  or  either  house 

^^  the  general    assembly,   may  call 

^or  yie  opinions  of  the  judges  of  the 

^Qpreme  Court  upon  any  question  of 

W.     In  Missouri,  previous  to  the 

CQostitntion  of  1875,  the  judges  were 

feqnired  to  give  their  opinions  **  upon 

important  questions  of  constitutional 

law,  and  upon   solemn   occasions;'' 

aod  the   Supreme    Court   held  that 

while  the   governor   determined  for 

himself  whether  the  occasion  was  such 


as  to  authorize  him  to  call  on  the 
judges  for  their  opinion,  they  must 
decide  for  themselves  whether  the 
occasion  was  such  as  to  warrant  the 
governor  in  making  the  call.  Opin- 
ions of  Judges,  49  Mo.  216. 

^  **  It  is  argued  that  the  legislature 
cannot  give  a  construction  to  the 
constitution  relative  to  private  rights 
secured  by  it.  It  is  true  that  the 
legislature,  in  consequence  of  their 
construction  of  the  constitution,  can- 
not make  laws  repugnant  to  it.  But 
every  department  of  government, 
invested  with  certain  constitutional 
powers,  must,  in  the  first  instance, 
but  not  exclusively,  be  the  judge  of 
its  powers,  or  it  could  not  act." 
Parsons,  Ch.  J.,  in  Kendall  v.  In- 
habitants of  Kingston,  5  Mass.  533. 
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discretion  or  judgment  in  the  place  of  that  to  which  the  constitu- 
tion has  confided  the  decision,  would  be  impertinent  and  intru- 
sive. Under  every  constitution  cases  of  this  description  are  to 
be  met  with  ;  and,  though  it  will  sometimes  be  found  difficult  to 
classify  them,  there  can  be  no  doubt,  when  the  case  is  properly 
determined  to  be  one  of  this  character,  that  the  rule  must  prevail 
which  makes  the  decision  final. 

We  will  suppose,  again,  that  the  constitution  empowers  the 
executive  to  convene  the  legislature  on  extraordinary  occasions, 
and  does  not  in  terms  authorize  the  intervention  of  any  one  else 
in  determining  what  is  and  what  is  not  such  an  occasion  in  the 
constitutional  sense  ;  it  is  obvious  that  the  question  is  addressed 
exclusively  to  the  executive  judgment,  and  neither  the  legislative 
nor  the  judicial  department  can  intervene  to  compel  action  if  the 
executive  decide  against  it,  or  to  enjoin  action  if,  in  his  opinion, 

the  proper  occasion  has  arisen.^  And  again,  if,  by  the 
[*  42]    constitution,  *  laws  are  to  take  effect  at  a  specified  time 

after  their  passage,  unless  the  legislature,  for  urgent 
reasons,  shall  otherwise  order,  we  must  perceive  at  once,  that  the 
legislature  alone  is  competent  to  pass  upon  the  urgency  of  the 
alleged  reasons.^    And  to  take  a  judicial  instance :  If  a  court  is 

^  In  exercising  his  power  to  call  lative  discretion,  the  courts  cannot 
out  the  militia  in  certain  exigencies,  interfere  with  its  exercise.  State 
the  President  is  the  exclusive  and  v.  Hitchcock,  1  Kan.  178;  State  v. 
final  judge  when  the  exigency  has  Boone  County  Court,  50  Mo.  317 ; 
arisen.  Martin  v.  Mott,  12  W^heat.  Patterson  v.  Barlow,  60  Penn.  St.  54. 
29.  In  People  v.  Parker,  3  Neb.  409,  The  statement  of  legislative  reasons 
s.  c.  19  Am.  Rep.  634,  it  appeared  that  in  the  preamble  of  an  act  will  not 
an  officer  assuming  to  act  as  governor,  affect  its  validity.  Lothrop  v.  Stead- 
in  the  absence  of  the  governor  from  man,  42  Conn.  583. 
the  State,  had  issued  a  proclamation  '  See  pttst^  p.  *  157.  In  Gillin water 
convening  the  legislature  in  extraor-  v.  Mississippi  &  Atlantic  Railroad 
dinary  session.  The  governor  re-  Co.,  13  111.  1,  it  was  urged  that 
turned  previous  to  the  time  named  for  a  certain  restriction  imposed  upon 
the  meeting,  and  issued  a  second  proc-  railroad  corporations  by  the  general 
lamation,  revoking  the  first.  Held,  railroad  law  was  a  violation  of  the 
that  the  power  of  convening  the  legis-  provision  of  the  constitution  which 
lature  being  a  discretionary  power,  enjoins  it  upon  the  legislature  **to 
it  might  be  recalled  before  the  meet-  encourage  internal  improvements  by 
ing  took  place.  passing  liberal  general  laws  of  incor- 

How  far  the  decision  of  the  legisla-  poration  for  that  purpose.''  The 
ture  that  a  certain  act  is  a  local  act  court  say  of  this  provision:  **Thi8  is 
concludes  the  courts,  see  People  v.  a  constitutional  command  to  the  leg- 
Allen,  1  Lans.  248.  It  is  undoubted,  islature,  as  obligatory  on  it  as  any 
that,  when  a  case  is  within  the  legis-  other  of  the  provisions  of  that  instra- 
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Tequired  to  give  an  accused  person  a  trial  at  the  first  term  after 

indictment,   unless  good  cause  be  shown  for  continuance,  it  is 

obvious  that  the  question  of  good  cause  is  one  for  the  court  alone 

to  pass  upon,  and  that  its  judgment  when  exercised  is,  and  must 

he  from  the  nature  of  the  case,  final.     And  when  in  these  or  any 

^milar  case  the  decision  is  once  made,  other  departments  or  other 

©flScers,  whatever  may  have  been  their  own  opinions,  must  assume 

the  decision  to  be  correct,  and  are  not  at  liberty  to  raise  any 

question  concerning  it,  unless  some  duty  is  devolved  upon  them 

^hich  presents  the  same  question  anew. 

But  there  are  cases  in  which  the  question  of  construction  is 
equally  addressed  to  two  or  more  departments  of  the  government, 
and  it  then  becomes  important  to  know  whether  the  decision  by 
one  is  binding  upon  the  others,  or  whether  each  is  to  act  upon  its 
own  jadgment.  Let  us  suppose  once  more  that  the  governor, 
being  empowered  by  the  constitution  to  convene  the 
*  legislature  upon  extraordinary  occasions,  has  regarded  [*43] 
&  particular  event  as  being  such  an  occasion,  and  has 
issued  his  proclamation  calling  them  together  with  a  view  to  the 
enactment  of  some  particular  legislation  which  the  event  seems 
to  call  for,  and  which  he  specifies  in  his  proclamation.  Now,  the 
legislature  are  to  enact  laws  upon  their  own  view  of  necessity 
^nd  expediency ;  and  they  will  refuse  to  pass  the  desired  statute 
^  they  regard  it  as  unwise  or  unimportant.  But  in  so  doing  they 
liidirectly  review  the  governor's  decision,  especially  if  in  refusing 


iQeut;  bat  it  is  one  which  cannot  be 
enforced  by  the  courts  of  justice.     It 
^^ses  itself  to  the  legislature  alone, 
^<1  it  is  not  for  ns  to  say  whether  it 
Itas  obeyed  the  behest  in  its  true  spirit. 
yBether  the  provisions  of  this  law  are 
liberal,  and  tend  to  encourage  internal 
improrements,  is  matter  of  opinion, 
^Qt  which  men  may  differ;  and  as 
We  have  no  authority  to  revise  legis- 
lati?e  action  on  the  subject,  it  would 
not  become  us  to  express  our  views  in 
relation  to  it.     The   law  makes  no 
provision  for  the  construction  of  ca- 
nals and  turnpike  roads,  and  yet  they 
are  as  much  internal  improvements  as 
railroads,  and  we  might  as  well  be 
asked  to  extend  what  we  might  con- 


sider the  liberal  provisions  of  this  law 
to  them,  because  they  are  embraced 
in  the  constitutional  provision,  as  to 
ask  us  to  disregard  such  pronsions  of 
it  as  we  might  regard  as  illiberal. 
The  argument  proceeds  upon  the  idea 
that  we  should  consider  that  as  done 
which  ought  to  be  done;  but  that 
principle  has  no  application  here. 
Like  laws  upon  other  subjects  within 
legislative  juidsdiction,  it  is  for  the 
courts  to  say  what  the  law  is,  not 
what  it  should  be."  It  is  clear  that 
courts  cannot  interfere  with  matters 
of  legislative  discretion.  Maloy  v. 
Marietta,  11  Ohio,  x.  s.  639.  As  to 
self-executing  provisions  in  general, 
see  post,  p.  *  83. 
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to  pass  the  law  they  do  so  on  the  ground  that  the  specifie  even 
was  not  one  calling  for  action  on  tlieir  part.  In  such  a  case  it  i 
clear  that,  while  the  decision  of  the  governor  is  final  so  f^r  as  t 
require  the  legislature  to  meet,  it  is  not  final  in  any  sense  thf 
would  bind  the  legislative  department  to  accept  and  act  u])on 
when  they  are  called  to  enter  upon  the  performance  of  theirdut 
in  the  making  of  laws.^ 

So  also  there  are  cases  where,  after  the  two  houses  of  the  legii 
kture  have  passed  upon  the  question,  their  decision  is  in  a  certai 
sense  subject  to  review  by  the  governor.  If  a  bill  is  introduce 
the  constitutionality  of  which  is  disputed,  the  pass^e  of  the  bi 
by  the  two  houses  must  be  regarded  as  the  expression  of  the 
judgment  that,  if  approved,  it  will  be  a  valid  law.  But  if  th 
constitution  confers  upon  the  governor  a  veto  power,  the  saro 
question  of  constitutional  authority  will  be  brought  by  the  bi 
before  him,  since  it  is  manifestly  his  duty  to  withhold  approvi 
from  any  bill  which,  in  his  opinion,  the  legislature  ought  not  fc 
any  reason  to  pass.  And  what  reason  so  valid  as  that  the  cor 
stitution  confers  upon  them  no  authority  to  that  end  ?  In  a 
these  aud  the  like  cases,  each  department  must  act  upon  its  ow 
judgment,  and  cannot  be  required  to  do  that  which  it  regards  t 
a  violation  of  the  constitution,  on  the  ground  solely  that  anothc 
department  which,  in  the  course  of  the  discharge  of  its  own  dutj 
was  called  upon  first  to  act,  has  reached  the  conclusion  that 
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gated  authority,  and  one  that  must  necessarily  be  subservient  to 
the  instrument  by  which  the  delegation  is  made.  In  any  case  of 
conflict  the  fundamental  law  must  govern,  and  the  act  in  conflict 
with  it  must  be  treated  as  of  no  legal  validity.  But  no  mode  has 
yet  been  devised  by  which  these  questions  of  conflict  are  to  be 
discussed  and  settled  as  abstract  questions,  and  their  determination 
is  necessary  or  practicable  only  when  public  or  private  rights 
would  be  affected  thereby.  They  then  become  the  subject  of  legal 
controversy ;  and  legal  controversies  must  be  settled  by  the  courts. 
The  courts  have  thus  devolved  upon  them  the  duty  to  pass  upon 
the  constitutional  validity,  sometimes  of  legislative,  and  some- 
times of  executive  acts.  And  as  judicial  tribunals  have  authority, 
not  only  to  judge,  but  also  to  enforce  their  judgments,  the  result 
of  adecudon  against  the  constitutionality  of  a  legislative  or  execu- 
tive act  will  be  to  render  it  invalid  through  the  enforcement  of  the 
paramount  law  in  the  controversy  which  has  raised  the  question.^ 

'  "  WheD  laws  conflict  in  actual  according  to   the   principle    of    the 
c^Bes,  they  [the  courts]  must  decide  supremacy  of  the  law,  and  the  de- 
which  i8  the  superior  law,  and  which  pendence  of  justice.     It  la  one  of  the 
o^Qst  yield;  and  ati  we  have  seen  that,  most  interesting  and  important  evo- 
acoording    to    our   principles,    every  lutions  of  the  government  of  law,  and 
officer  remains  answerable  for  what  one  of  the  greatest  protections  of  the 
he  officially  does,  a  citizen,  believing  citizen.     It  may  well  be  called  a  very 
that  the  law  he  enforces  is  incompati-  jewel  of  Anglican  liberty,  and  one  of 
hie  with  the  superior  law,  the  con-  the  best  fruits  of  our  political  civili- 
^tution,  simply  sues  the  officer  before  zation.*'     Lieber,   Civil   Liberty  and 
*he  proper  court  as  having  unlawfully  Self- Government. 
aggrieved  him  in  the  particular  case.  **  Whenever  a  law  which  the  judge 
7he  court,  boimd   to  do  justice  to  holds  to  be  unconstitutional  is  argued 
c^^  one,  is  bound  also  to  decide  this  in  a  tribunal  of  the  United  States,  he 
^^  M  a  simple  case   of  conflicting  may  refuse  to  admit  it  as  a  rule ;  this 
Uws.     Xhe  court   does    not    decide  power  is  the  only  one  which  is  peculiar 
^*^ly  upon  the  doings  of  the  leg-  to  the  American  magistrate,  but  it 
^tare.    It  simply  decides  for  the  gives  rise  to  immense  political  influ- 
^^  in  hand,  whether  there  actually  ence.      Few    laws    can    escape     the 
]^ conflicting  laws,  and,  if  so,  which  searching  analysis;  for  there  are  few 
u  the  higher  law  that  demands  obedi-  which   are  not   prejudicial    to    some 
*^ce,  when  both  may  not  be  obeyed  private  interest  or  other,  and   none 
**the  same  time.     As,  however,  this  which  may  not  be  brought  before  a 
^cision  becomes  the  leading  decision  court  of  justice  by  the  choice  of  par- 
lor all  future  cases  of  the  same  import,  ties,  or  by  the  necessity  of  the  case. 
^'^til,  indeed,  proper  and  legitimate  But  from  the  time  that  a  judge  has 
^thority  should  reverse  it,  the  ques-  refused  to  apply  any  given  law  in  a 
^on  of  constitutionality  is  virtually  case,  that  law  loses  a  portion  of  its 
decided,  and  it  is  decided  in  a  natural,  moral    sanction.      The    persons    to 
^y,  legitimate,  and    safe  manner,  whose  interest  it  is  prejudicial  learu 
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[*  45]  *  The  same  conclnsion  is  reached  \>j  stating  in  consecu- 
tive order  a  few  familiar  maxima  of  the  law.  The  admin- 
istration of  public  justice  is  referred  to  the  courts.  To  perfonr 
this  duty,  the  first  requisite  is  to  aseertiiiii  the  facts,  and  tht 
next  to  determine  the  law  applicable  tu  such  facts.  The  constj- 
tution  is  the  fundamental  law  of  the  State,  in  opposition  to  whicl 
any  other  law,  or  any  direction  or  order,  must  be  inoperative  ant 
void.  If,  therefore,  such  other  law,  direction,  or  order  seems  t< 
be  applicable  to  the  facts,  but  on  comparison  with  the  funda 
mental  law  the  latter  is  found  to  be  in  conflict  with  it,  the  court 
in  declaring  what  the  law  of  the  ease  is,  must  necessarily  deter 
mine  its  invalidity,  and  thereby  in  effect  annul  it.'  The  righ 
and  the  power  of  the  courts  to  do  this  are  so  plain 
[•  46]  •  and  the  duty  ia  so  generally  —  we  may  almost  say  uni 
versally — conceded,  that  we  should  not  be  justified  h 

that  mcAna  exist  for  evading  its  au-  the  langnnge  of  one  of  our  most  emi 

thority;   and  similar  suits  nre  multi-  nent   jurists   and   statesmen,   bj  an; 

plied  uutil  it  becomes  powerless.     One  means   suppose  a  superioritjr  of  thi 

of  two  alternatives  must  then  be  re-  judicial   to  the  legislative  power.     1 

sorted  to.  —  the  peojile  must  alter  the  will  only  be  supposing  tliat  the  powei 

oonBtitution,   or  the  legislature  must  of  the  people  is  superior  to  both;  «ii( 

repeal    the    law."      De   Tocqueville,  that  where  the  will  of  the  legialaturt 

Democracy  in  America,  c.  6.  declared   in    its    Htatutes,    stands    ii 

'  "It  is   idle  to  say  that  the  au-  opposition    to   that    declared    by   thi 

thority  of  each  branch  of  the  govern-  people  in  the  constitution,  the  judgei 

ment  is  defined   and   limited   by  the  ought   to   he  governed   by  the  lattei 
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w^earying  the  patience  of  the  reader  in  quoting  from  the  very 

numerous  authorities  upon  the  subject.^ 

*  Conclunveness  of  Jtuiicial  Decisions.  [*  47] 

But  a  question  which  has  arisen  and  been  passed  upon  in  one 
case  may  arise  again  in  another,  or  it  may  present  itself  under 

powers  and  the  yeating  their  exercise  uents.  It  would  seem  to  be  plain 
in  separate  departments  would  he  an  enough  that,  without  constitutional 
idle  ceremony."  Brown,  J.,  in  Peo-  provisions  which  should  be  fixed  and 
pie  p.  Draper,  15  N.  Y.  558.  certain,  such  a  department,  in  case  of 
^  1  Kent,  500-507 ;  Marbury  v,  excitement,  would  he  ahle  to  encroach 
Madison,  1  Cranch,  137 ;  Webster  on  on  the  judiciary."  **  The  constitu- 
te Independence  of  the  Judiciary,  tion  being  the  supreme  law,  it  follows, 
Worb,  Vol.  in.  p.  29.  In  this  of  course,  that  every  act  of  the  legis- 
speech  Mr.  Wehster  has  forcibly  set  lature  contrary  to  that  law  must  be 
forth  the  necessity  of  leaving  with  the  void.  But  who  shall  decide  this  ques- 
courts  the  power  to  enforce  constitu-  tion?  Shall  the  legislature  itself  de- 
tioDal  restrictions.  **  It  cannot  be  cide  it?  If  so,  then  the  constitution 
denied,"  says  he,  **  that  one  great  ceases  to  be  a  legal,  and  becomes  only 
object  of  written  constitutions  is,  to  a  moral,  restraint  upon  the  legislature, 
keep  the  departments  of  government  If  they,  and  they  only,  are  to  judge 
u  distinct  as  possible ;  and  for  this  whether  their  acts  be  conformable  to 
purpose  to  impose  restraints  designed  the  constitution,  then  the  constitution 
to  have  that  effect.  And  it  is  equally  is  admonitory  or  advisory  only,  not 
true  that  there  is  no  department  on  legally  binding;  because  if  the  con- 
which  it  is  more  necessary  to  impose  struction  of  it  rests  wholly  with  them, 
^traints  than  upon  the  legislature,  their  discretion,  in  particular  cases. 
The  tendency  of  things  is  almost  may  be  in  favor  of  very  erroneous 
•I'fays  to  augment  the  power  of  that  and  dangerous  constructions.  Hence 
department  in  its  relation  to  the  the  courts  of  law,  necessarily,  when 
judiciary.  The  judiciary  is  composed  the  case  arises,  must  decide  on  the 
of  few  persons,  and  those  not  such  as  validity  of  particular  acts.'*  **  With- 
Diix  habitually  in  the  pursuits  and  out  this  check,  no  certain  limitation 
objects  which  most  engage  public  could  exist  on  the  exercise  of  legisla- 
ni«D-  They  are  not,  or  never  should  tive  power.'*  See  also,  as  to  the 
w,  political  men.  They  have  often  dangers  of  legislative  encroachments, 
unpleasant  duties  to  perform,  and  De  Tocqueville,  Democracy  in  Amer- 
their  conduct  is  often  liable  to  be  can-  ica,  c.  6;  Story  on  Const.  (4th  ed.) 
vaased  and  censured  where  their  rea-  §  632  and  note.  The  legislature, 
■^  for  it  are  not  known  or  cannot  though  possessing  a  larger  share  of 
"« understood.  The  legislature  holds  power,  no  more  represents  the  sover- 
*^e  public  purse.  It  fixes  the  com-  eignty  of  the  people  than  either  of  the 
P^Dsation  of  all  other  departments;  it  other  departments;  it  derives  its  au- 
•pplies  as  well  as  raises  all  revenue,  thority  from  the  same  high  source. 
\'  is  a  numerous  body,  and  necessa-  Bailey  v.  Philadelphia,  &c.  Railroad 
"ly  carries  along  with  it  a  great  force  Co.,  4  Harr.  402;  Whittington  v, 
of  public  opinion.  Its  members  are  Polk,  1  H.  &  J.  244 ;  McCauley  v. 
piiblic  men,  in  constant  contact  with  Brooks,  16  Cal.  11. 
OQe  another  and  with  their  constit- 
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difFerent  circuiustances  for  the  decision  of  some  other  department 
or  ofEcer  of  the  government.  It  therefore  becomea  of  the  high- 
est importance  to  know  whether  a  principle  once  authoritatively 
declared  is  to  be  regarded  as  conclusively  settled  for  the  guidance, 
not  only  of  the  court  declaring  it,  but  of  all  courts  and  all  departr 
ments  of  the  government;  or  whether,  on  the  other  hand,  the 
decision  settles  the  particular  controversy  only,  so  that  a  different 
decision  may  he  possible,  or,  considering  the  diversity  of  human 
judgments,  even  probable,  whenever  in  any  new  controversy  other 
tribunals  may  be  required  to  examine  and  decide  upou  the  same 
question. 

In  some  cases  and  for  some  purposes  the  conclusiveness  of  a 
judicial  determination  is,  beyond  question,  final  and  absolute.  A 
decision  once  made  in  a  particular  controversy,  by  the  highest 
court  empowered  to  pass  upon  it,  is  conclusive  upon  the  parties 
to  the  litigation  and  their  privies,  and  they  are  not  allowed  after- 
wards to  revive  the  controversy  in  a  new  proceeding  for  the  pur- 
pose of  raising  the  same  or  any  other  que.<ttioDs.  The  matter  iu 
dispute  has  become  re«  jtiAicata  ;  a  thing  definitely  settled  by 
judicial  decision  ;  and  the  judgment  of  the  court  imports  absolute 
verity.  Whatever  the  question  involved,  —  whether  the  inter- 
pi'etation  of  a  private  contract,  the  legality  of  an  individual  act, 
or  the  validity  of  a  legislative  enactment,  —  the  rule  of  finality  is 
tlie  same.    The  controversy  has  been  adjudged  ;  and,  once  finally 
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bappen,  therefore,  that  a  question  of  constitutional  law  will  be 
decided  in  a  private  litigation,  and  the  parties  to  the  controversy, 
and  all  others  subsequently  acquiring  rights  under  them,  in  the 
subject-matter  of  the  suit,  will  thereby  become  absolutely  and  for 
ever  precluded  from  renewing  the  question  in  respect  to  the  mat- 
ter then  involved.     The  rule  of  conclusiveness  to  this 
extent  is  one  of  the  most  inflexible  principles  *  of  the    [*  48] 
law ;  insomuch  that  even  if  it  were  subsequently  held  by 
the  courts  that  the  decision  in  the  particular  case  was  erroneous, 
such  holding  would  not  authorize  the  reopening  of  the  old  con- 
troversy in  order  that  the   final  conclusion  might  be  applied 
thereto.^ 

But  if  important  principles  of  constitutional  law  can  be  thus 
disposed  of  in  suits  involving  only  private  rights,  and  when  pri- 
vate individuals  and  their  counsel  alone  are  heard,  it  becomes  of 
interest  to  know  how  far,  if  at  all,  other  individuals  and  the  pub- 

9.  JohnsoD  Co. ,  12  Iowa,  595;  Dwyer  give  as  an  estoppel  as  to  those  facts  only 
V.  Goran,  29  Iowa,  126;  Fairfield  v,  without  the  existence  and  proof  of 
MeXarey,  37  Iowa,  75;  Eimer  v.  Rich-  which  it  could  not  have  been  rendered ; 
^t  25  HL  289;  Wells  v,  McClen-  and  if  it  might  have  been  given  on 
luflgt  23  m.  409 ;  Crow  v,  Bowlby,  68  any  one  of  several  grounds,  it  is  con- 
lU-  23;  Peay  v.  Duncan,  20  Ark.  85;  elusive  between  the  parties  as  to  nei- 
Perrioe  v.  Serrell,  30  N.  J.  458;  ther  of  them.  Lea  v.  Lea,  09  Mass. 
Weber  v.  Morris,  &c.,  36  X.  J.  213;  493.  And  see  Dickinson  9.  Hayes,  31 
Fiachli  v.  Cowan,  1  Blackf .  350 ;  Conn.  417 ;  Church  v.  Chapin,  35  Vt- 
I>ennyp.  Reynolds,  24  Ind.  248;  Bates  223;  Packet  Co.  v.  Sickles,  5  Wall, 
f-  Spooner,  45  Ind.  489;  Davenport  580:  Spencer  v.  Dearth,  43  Vt.  98; 
V-  Barnett,  51  Ind.  329;  Warwick  v.  Hill  v.  Morse,  61  Me.  541.  A  judicial 
Underwood,  3  Head,  238;  Jones  9.  sale  of  property  by  an  administrator 
Weathersbee,  4  Strob.  50;  Hoover  held  conclusive  in  Roderigas  v.  East 
».  Mitchell,  25  Gratt.  387;  Hunger-  R.  Sav.  Inst.,  63  N.  Y.  460,  as  against 
lord's  Appeal,  41  Conn.  322 ;  Union  the  supposed  intestate  himself,  who 
^•R.  Co.  V.  Traube,  59  Mo.  355;  Perry  proved  not  to  be  dead. 
V-  Lewis,  49  Miss.  443 ;  Harris  v.  Col-  ^  McLean  r.  Hugarian,  13  Johns, 
^t,  44  Geo.  663;  McCauley  ».  Har-  184;  Morgan  v.  Plumb,  9  Wend.  287; 
POTe8,48  Geo.  50;  8.  c.  15  Am.  Rep.  Wilder  p.  Case,  16  Wend.  583;  Baker 
^ ;  Castellow  v,  Guilmartin,  54  Geo.  p.  Rand,  13  Barb.  152 ;  Kelley  r. 
2W;  Sloan  v.  Cooper,  54  Geo.  486;  Pike,  5  Cush.  484;  Hart  v.  Jewett,  11 
%Iep.  Hallam,  21  Minn.  515;  Phill-  Iowa,  276;  Colburn  v.  Woodworth,  31 
P<^  p.  Bladsdel,  10  Nev.  19;  Case  p.  Barb.  381;  Newberry  v.  Trowbridge, 
^^ewOrIeans,&c.R.  R.,2Woods,236;  13  Mich.  278;  Skildin  c.  Herrick,  3 
^eary  p.  Simmons,  39  Cal.  224;  Can-  Wend.  154;  Brockway  r.  Kinney,  2 
^ODp.  Brame,  45  Ala.  262;  Finney  r.  Johns.  210  ;  Platner  v.  Best,  11  Johns. 
%d,  26  Wis.  366 ;  Warner  c.  Trow,  530;  Phillips  v.  Berick,  16  Johns. 
^  Wia.  195 ;  Ram  on  Legal  Judgment,  136 ;  Page  v.  Fowler,  37  Cal.  100. 
^'  H.  A  judgment,  however,  is  conclu- 
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lie  at  large  are  affected  by  the  decision.  And  here  it  will  be  di: 
covered  that  quite  a  different  rule  prevails,  and  that  a  judidt 
decision  has  no  such  force  of  absolute  conclusiveness  as  to  othe 
parties  as  it  is  allowed  to  possess  between  the  parties  to  the  lit 
gation  in  which  the  decision  has  been  made,  and  those  who  hnv 
succeeded  to  their  rights. 

A  party  is  concluded  by  a  judgment  i^ainst  him  from  dispu 
ing  its  coiTectness,  bo  far  as  the  point  directly  involved  in  the  en 
was  concerned,  whether  the  reasons  upon  which  it  was  based  we 
sound  or  not,  and  even  if  no  reasons  were  given  therefor.  Ai 
if  the  parties  themselves  are  concluded,  so  also  should  be  all  tho 
who,  since  the  decision,  claim  to  have  acquired  interests  in  t 
subject-matter  of  the  judgment  from  or  under  the  parties,  as  pf 
sonal  representatives,  heire-at-law,  donees,  or  purchasers,  and  w 
are  therefore  considered  in  the  law  as  privies.'  But  if  strangt 
who  have  no  interest  in  that  subject-matter  are  to  be  in  like  mi 
ner  concluded,  because  their  controversies  are  supposed  to  invo! 
the  same  question  of  law,  we  shall  not  only  be  forced  into  a  ser 
of  endless  inquiries,  often  rettulting  in  little  satisfaction,  in  on 
to  ascertain  whether  the  question  is  the  same,  but  we  shiUl  a 
be  met  by  the  query,  whether  we  are  not  concluding  parties  by  i 
oisions  whii^h  others  have  obtained  in  fictitious  controversies  and 
collusion,  or  have  suffered  to  pass  without  sufficient  considerat 
Bud  discnssion,  and  which  miglit  perhaps  have  been  given  oth 
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into  the  judicial  mind,  in  order  that  we  might  ascertain  of  a  surety 
that  all  those  facts  which  should  influence  the  questions  of  law 
were  substantially  the  same  in  each,  and  we  ought  also  to  be  able 
to  see  that  the  first  litigation  was  conducted  in  entire  good  faith, 
and  that  every  consideration  was  presented  to  the  court  which 
could  properly  have  weight  in  the  construction  and  application 
of  the  law.  All  these  things,  however,  are  manifestly  impossi- 
ble ;  and  the  law  therefore  wisely  excludes  judgments  from  being 
used  to  the  prejudice  of  strangers  to  the  controversy,  and  restricts 
their  conclusiveness  to  the  parties  thereto  and  their  privies.^ 
Even  parties  and  privies  are  bound  only  so  far  as  regards  the 
subject-matter  then  involved,  and  would  be  at  liberty  to  raise  the 
same  questions  anew  in  a  distinct  controversy  affecting  some  dis- 
tinct subject-matter.^ 

All  judgments,  however,  are  supposed  to  apply  the  existing 
law  to  the  facts  of  the  case ;  and  the  reasons  which  are  sufficient 
to  influence  the  court  to  a  particular  conclusion  in  one  case  ought 
to  be  sufficient  to  bring  it  or  any  other  court  to  the  same  conclu- 
sion in  all  other  like  cases  where  no  modification  of  the  law  has 
intervened.  There  would  thus  be  uniform  rules  for  the  adminis- 
tration of  justice,  and  the  same  measure  that  is  meted 
out  ♦to  one  would  be  received  by  all  others.  And  even  [*  50} 
i^  the  same  or  any  other  court,  in  a  subsequent  case, 
should  be  in  doubt  concerning  the  correctness  of  the  decision 
^hich  has  been  made,  there  are  consequences  of  a  very  grave 
character  to  be  contemplated  and  weighed  before  the  experiment 
of  disregarding  it  should  be  ventured  upon.  That  state  of  things, 
^hen  judicial  decisions  conflict,  so  that  a  citizen  is  always  at  a 
loss  in  regard  to  his  rights  and  his  duties,  is  a  very  serious  evil; 

*BurrilI  V.  West,  2  N.  H.   190;  516;  Floyd  o.  Mintsey,  5  Rich.  361; 

^▼is  r.  Wood,  1  Wheat.  6;  Jackson  Riggins's  Ex'rs  v.   Brown,   12   Geo. 

'•  Veddcr,  3  Johns.  8;  Cane  v.  Reeve,  271;  Persons  v.  Jones,  12  Geo.  371; 

lUohns.  79;  Alexander  v  Taylor,  4  Robinson's  Practice,  Vol.  VH.  134  to 

*^nio,  302;  Van  Bokkelin  v.  Inger-  156;  Bigelow  on  Estoppel,  46  et  seq. 

^U)5  Wend.  315;  Smith  o.  Ballan-        ^  Van  Alstine  v.  Railroad  Co.,  34 

^e,  10  Paige,  101;   Orphan  House  Barb.   28;   Taylor   v,   McCracken,   2 

»•  Lawrence,  11  Paige,  80;  Thomas  p.  Blackf.  260;  Cook  v.  Vimont,  6  T.  B. 

Habbell,  15  N.  Y.  405;  Wood  v,  Ste-  Monr.  284.     See,  for  a  discussion  of 

P^ra,  1  Serg.  &  R.  175;  Peterson  o.  this  doctrine,  its  meaning  and  extent, 

^rop,  34  Penn.  St.  223;  Twambly  Spencer  o.  Dearth,  43  Vt.  98,  and  the 

^'  Henley,  4  Mass.  441 ;  Este  v.  Strong,  very  full  and  exhaustive  discussion  in 

^  Ohio,  401 ;  Cowles  v.  Harts,  3  Conn.  Robinson's  Practice,  Vol.  VIL 
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and  the  alternative  of  accepting  adjudged  cases  aa  precedents  in 
future  controveruieB  resting  upon  analogous  facts,  and  brought 
within  the  same  reasons,  is  obviously  preferable.  Precedents, 
therefore,  become  important,  and  counsel  are  allowed  and  ex- 
pected to  call  the  attention  of  the  court  to  them,  not  as  conclud- 
ing controversies,  but  as  guides  to  tbe  judicial  mind.  Chancellor 
Kent  says :  "  A  solemn  decision  upon  a  point  of  law  arisinf;  in 
any  given  caae  becomes  an  authority  in  a  like  case,  because  it  is 
the  highest  evidence  which  we  can  have  of  the  law  applicable  to 
the  subject,  and  the  judges  are.  bound  to  follow  that  decision  so 
long  aa  it  stands  unreversed,  unless  it  can  be  shown  that  the  Uw 
was  misunderstood  or  misapplied  in  that  particular  case.  If  a 
decision  has  been  made  upon  solemn  argument  and  mature  delib- 
eration, the  presumption  is  in  favor  of  its  correotnesa,  and  the 
community  have  a  right  to  regard  it  as  a  just  declaration  or  ex- 
position of  the  law,  and  to  regulate  their  actions  and  contracts 
by  it.  It  would  therefore  be  extremely  inconvenient  to  the  pub- 
lic if  precedents  were  not  duly  regarded,  and  implicitly  followed. 
It  is  by  the  notoriety  and  stability  of  such  rules  that  professional 
men  can  give  safe  advice  to  those  who  consult  them,  and  people 
in  general  can  venture  to  buy  and  trust,  and  to  deal  with  each 
other.  If  judicial  decisions  were  to  be  lightly  disregarded,  we 
should  disturb  and  uusettle  the  great  landmarks  of  property. 
When  a  rule  has  once  been  deliberately  adopted  and  declared,  it 
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*  The  doctrine  of  stare  decisis^  however,  is  only  applica-    [*  51] 
ble,  in  its  fall  force,  within  the  territorial  jurisdiction  of 
the  courts  making  *  the  decisions,  since  there  alone  can    [*  52] 

of  fresh  existence.     It  is  the  weapon  of  the  peace  of  society.     The  most 

by  which  interference  is  warded  off.  able  judges  and  the  greatest  names 

The  principle  of  the  precedent  is  emi-  on  the  bench  have  held  this  view  of 

nently   philosophical.    The    English  the    subject,     and    occasionally   ex- 

CoDstituUon  would  not  have  devel-  pressed   themselves   to    that    effect, 

oped  itself  without  it.    What  is  called  either  tacitly  or  openly,  intimating 

the  English  Constitution  consists  of  that  if  they  had  held  a  part  in  the 

the  fundamentals  of  the  British  pol-  first  construction   they  would   have 

ity,  laid  down  in  custom,  precedent,  been  of  a  different  opinion ;  but  the 

dednons,  and  statutes  ;  and  the  com-  construction  having  been  made,  they 

mon  law  in  it  is  a  far  g^reater  portion  give  their  assent  thereto.    Thus  Lord 

than  the  statute  law.     The  English  EUenhorough,    in   2    East,    802,    re- 

Constitation  is  chiefly  a  common-law  marks  :  *  I  think  it  is  better  to  abide 

constitution  :  and  this  reflex  of  a  con-  by  that  determination,  than  to  intro- 

tinaoua  society  in  a  continuous  law  duce  uncertainty  into  this  branch  of 

ii  more  truly  philosophical  than  the  the  law,  it  being  often  more  impor- 

theoretic  and  systematic,  but  lifeless,  tant  to  have  the  rule  settled,  than  to 

coDititutions     of     recent     France."  determine  what  it  shall  be.     I  am 

Ciy.  Lib.  and  Self-Gov.     See  also  his  not,  however,  convinced  by  the  rea- 

dapler  on  precedents   in  the  Her-  soning  in  this  case,  and  if  the  point 

BKneotics.     In    Nelson  v.   Allen,   1  were  new  I  should  think  otherwise.' 

^^.  376,  where  the    constitution-  Lord  Mansfield,  in  1  Burr.  419,  says: 

tHtyof  the  **  Betterment  Law"  came  *  Where    solemn    determinations    ac- 

nnderconsideration,  the  court  (PTAire,  quiesced  under   had    settled   precise 

J.)  Bay :  *'  Whatever  might  be  my  cas^s,  and  a  rule  of  property,  they 

own  opmion  upon  this  question,  not  ought,  for  the  sake  of  certainty,  to 

to  laaent  to  its  settlement  now,  after  be  observed,  as  if  they  had  originally 

two  solemn  decisions  of  this  court,  formed  a  part  of   the  text   of   the 

the  last  made  upwards  of  fourteen  statute.'     And   Sir  James  Mansfield, 

7<*n  ago,  and  not  only  no  opposing  in  4  B.  &  P.  60,  says:  *•  I  do  not  know 

^l^on,  bat  no  attempt  even  by  any  how  to  distinguish  this  from  the  case 

^t  during  all  this  time,  to  caJl  the  before  decided  in  the  court.    It  is  of 

pobt  again  in  controversy,  forming  greater    consequence    that    the    law 

^  eoiDplete  acquiescence,  would  be,  should  be  as   uniform    as    possible, 

^  the  least,  inconsistent,    perhaps  than  that  the  equitable  claim  of  an 

OQsehievous,  and  uncalled  for  by  a  individual  should  be  attended  to.' " 

^'^neet  discharge    of    offidal    duty.  And  see  People  v.  Cicotte,  16  Mich. 

Hiich  respect  has  always  been  paid  283. 

^  the  contemporaneous  construction  How  far  a  judgment  rendered  by  a 

^statutes,  and  a  forbidding  caution  court  concludes,  notwithstanding  it  was 

'^  always    accompanied    any   ap-  one  given  under  the  law  of  necessity, 

foich  towards  unsettling  it,  dictated  in  consequence  of  an  equal  division  of 

^  doabt  by  easily  foreseen   conse-  the  court,  see  Durant  v.  Essex  Co.,  7 

9<ie&oea  attending  a  sudden  change  Wall.  107;  Morse  v.  Goold,  11  N.  Y. 

^  t  role  of  property,  necessarily  in-  281 ;  and  the  cases  collected  in  North- 

^'^Khietory  at  least  of  confusion,  in-  em  R.  R.  v.  Concord  R.  R.,  60  N.  H. 

^>^itted  litigation,  and  the  disturbance  176. 
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such  decisions  be  regarded  as  having  established  any  rules. 
Rulings  made  under  a  similar  legal  system  elsewhere  maj  Ite 
cited  and  respected  for  their  reasons,  but  are  not  necessarily  to 
be  accepted  as  guides,  except  in  so  far  as  those  reasons  coramend 
themselves  to  the  judicial  mind.'  Great  Britain  and  the  thirteen 
original  States  had  each  substantially  the  same  system  of  common 
law  originally,  and  a  decision  now  by  one  of  the  higher  courts  of 
Great  Britain  as  to  what  the  common  law  is  upon  any  point  is 
certainly  entitled  to  great  respect  in  any  of  the  States,  though  not 
necessarily  to  be  accepted  as  binding  authority  any  more  than  the 
decisions  in  any  one  of  the  other  States  upon  the  same  point.  It 
gives  us  the  opinions  of  able  judges  as  to  what  the  law  is,  but  its 
force  as  an  authoritative  declaration  must  be  confined  to  the  coun- 
try for  which  the  court  sits  and  judges.  But  an  English  decision 
before  tlie  Revolution  is  in  the  direct  line  of  authority  ;  and  wlier© 
a  particular  statute  or  clause  of  the  constitution  has  been  adopte<^ 
in  one  State  from  the  statutes  or  constitution  of  another,  after  ^ 
judicial  construction  had  been  put  upon  it  in  such  last-raentionew- 
State,  it  is  but  just  to  regard  the  coustruction  as  having  beei* 
adopted,  as  well  as  the  words  ;  and  all  the  mischiefs  of  disregai'd- 
ing  precedents  would  follow  as  legitimately  here  as  in  any  other 
case.* 

'  Caldwell  «.  Gale,  11  Mich.  77;  193;  Myrick  b.  Hasey,  27  Me.  8; 
Kaontz  p.  Nabb,  18  Md.  519;  Nel-  Peoples.  Coleman,  4  Cal.  48;  BemU 
Bon  c.   Goree,  31  Ala    565;   Jamison     v.    Hecker,    1    Kbd.   2-J8 ;   Walker  c. 
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It  will  of  course  sometimes  happen  that  a  court  will  find  a 
former  decision  so  unfounded  in  law,  so  unreasonable  in  its  deduc- 
tions, or  so  mischievous  in  its  consequences,  as  to  feel  compelled 
to  disregard  it.     Before  doing  so,  however,  it  will  be  well  to  con- 
aider  whether  the  point  involved  is  such  as  to  have  become  a 
rule  of  property,  so  thKt  titles  have  been  acquired  in  reliance 
upon  it,  and  vested  rights  will  be  disturbed  by  any  change  ;  for  in 
Buch  a  case  it  may  be  better  that  the  correction  of  the  error 
be  left  to  the  legislature,  which  can  control  its  action  so  *  as    [*  58] 
to  make  it  prospective  only,  and  thus  prevent  unjust  con- 
sequences.^ 

Whenever  the  case  is  such  that  judicial  decisions  which  have 
beeD  made  are  to  be  accepted  as  law,  and  followed  by  the  courts 
in  future  cases,  it  is  equally  to  be  expected  that  they  will  be  fol- 
lowed by  other  departments  of  the  government  also.     Indeed,  in 

durald  be  received  in  the  new  statute  to,  though  it  may  not,  at' the  moment, 

in  the  sense  which  have  been  attrib-  appear  to  be  the  preferable  rule.    Uut 

Qted  to  them  in  the  old.     Grace  v,  when  a  question  involving  important 

McElroy,    1   Allen,   5d3;   Cronan  r.  public   or  private   rights,    extending 

Gotting,  104  Mass.  245  ;  Low  v,  Blan-  through  all  coming  time,  has  been 

chard,  116  Mass.  272.  passed  upon  on  a  single  occasion,  and 

^  "  After    an    erroneous    decision  which  decision  can  in  no  just  sense  be 

touching  rights  of  property  has  been  said  to  have  been  acquiesced  in,  it  is 

followed  thirty  or  forty  years,  and  not  only  the  right,  but  the  duty  of  the 

even  a  much  less  time,   the  courts  court,  when  properly  called  upon,  to 

cannot  retrace    their    steps  without  re-examine    the    questions    involved, 

committing    a   new  error  nearly  as  and  again  subject  them  to  judicial 

great  as  the  one  at  the  first."    Bron-  scrutiny.     We  are  by  no  means  un- 

'^f  J.,  in  Sparrow  v.  Kingman,  1  mindful  of  the  salutary  tendency  of 

^-  Y.  260.     See  also  Emerson  v.  At-  the  rule  stare  decisis,  but  at  the  same 

water,  7  Mich.  12;  Rothschild  v.  Grix,  time  we  cannot  be  unmindful  of  the 

31  Mich.  150;    Loeb   v.   Mathis,   37  lessons  furnished  by  our    own  con- 

li^l  306.    **  It  is  true  that  when  a  sciousness,  as  well  as  by  judicial  his- 

prindple  of  law,  doubtful  in  its  char-  tory,  of  the  liability  to  error  and  the 

*^  or  uncertain    in    the  subject-  advantages  of  review."    Per  Smith, 

"^tter  of  its  application,  has  been  J.,  Pratt  v.  Brown,  3  Wis.  609.    And 

*f^  by  a  series  of  judicial  deci-  see  Kneeland  9.  Milwaukee,  15  Wis. 

nons,  snd  acquiesced  in  for  a  con-  458;  Taylor  v.  French,   19  Vt.   49; 

"^iible  time,  and  important  rights  Bellows  o.  Parsons,  13  N.    U.   250; 

^d  interests  have  become  established  Hannel  t;.  Smith,  15  Ohio,  134;  Day 

^^  such  decisions,  courts  wil)  hesi-  v.  Munson,  14  Ohio,  n.  s.  488 ;  Green 

^te  long  before  they  will  attempt  to  Castle,  &c.  Co.  v.  State,  28  Ind.  382  ; 

orertom  the  result  so  long  established.  Harrow  v.  Myers,  29  Ind.  469 ;  Mead 

Snt  when  it  is  apparently  indifferent  9.  McGraw,  19  Ohio,  n.  s.  62  ;  Linn 

*hich  of  two  or  more  rules  is  adopted,  v.  Minor,  4  Nev.  462 ;  Willis  v.  Owen, 

^  one  which  shall  have  been  adopted  43  Tex.  41,  48  ;  Ram  on  Legal  Judg- 

bj  judicial  sanction  will  be  adhered  ment,  c.  14,  §  3. 

6 
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the  great  majority  of  cases,  the  officers  of  other  departmeots  have 
no  option ;  for  the  courts  possess  the  power  to  enforce  their  oon- 
BtructJon  of  the  law  as  well  as  to  declare  it ;  and  a  failure  to 
accept  and  follow  it  in  one  case  would  only  create  necessity  for 
new  litigation  with  similar  result.  Nevertheless,  there  are  ex- 
ceptions to  this  rule  which  embrace  all  those  cases  where  new 
action  is  asked  of  another  department,  which  that  department  is 
at  liberty  to  grant  or  refuse  for  any  reasons  which  it  may  regard 
as  sufficient.  Wc  cannot  conceive  that,  because  the  courts  have 
declared  an  expiring  corporation  to  have  been  constitutionally 
created,  the  legislature  would  be  bound  to  renew  it^  charter,  or 
the  executive  to  sign  an  act  for  that  purpose,  if  doubtful  of  the 
constitutional  authority,  eveu  though  no  other  adverse  reasons 
existed.'  In  the  enactment  of  laws  the  legislature  must  act  upon 
its  own  reasons ;  mixed  motives  of  power,  justice,  and  policy  in- 
fluence its  action  ;  and  it  is  always  justifiable  and  laudable  to  lean 
i^inst  a  violation  of  the  constitution.  Indeed,  cases  must  some- 
times occur  when  a  court  should  refrain  from  declaring  a 
[*  64]  statnte  "unconstitutional,  because  not  clearly  satisfied 
that  it  is  so,  though,  if  the  judges  were  to  act  as  legislators 
upon  the  question  of  its  enactment,  they  ought  with  the  same 
views  to  withhold  their  assent,  from  grave  doubts  upon  that  sub- 
ject. The  duty  is  different  in  the  two  cases,  and  preiiumptions 
may  control  in  one  which  do  not  exist  in  the  other.     But  those 
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Construction  to  be  Uniform, 

A  cardinal  rule  in  dealing  with  written  instruments  is  that 
they  are  to  receive  an  unvarying  interpretation,  and  that   their 
practical  construction  is  to  be  uniform.     A  constitution  is  not  to 
be  made  to  mean  one  thing  at  one  time,  and  another  at  some  sub- 
sequent time  when  the  circumstances  may  have  so  changed  as 
perhaps  to  make  a  different  rule  in  the  case  seem  desirable.     A 
principal  share  of  the  benefit  expected  from  written  constitutions 
vrould  be  lost  if  the  rules  they  established  were  so  flexible  as  to 
bend  to  circumstances  or  be  modified  by  public  opinion.     It  is 
^ith  special  reference  to  the  varying  moods  of  public  opinion,  and 
with  a  view  to  putting  the  fundamentals  of  government  beyond 
their  control,  that  these  instruments  are  framed  ;  and  there  can 
be  no  such  steady  and  imperceptible  change  in  their  rules  as  in- 
heres in  the  principles  of  the  common  law.     Those  beneficent 
maxims  of  the  common   law  which  guard  person  and  property 
bave  grown  and  expanded  until  they  mean  vastly  more  to  us  than 
they  did  to  our  ancestors,  and  are  more  minute,  particular,  and 
pervading  in  their  protections  ;  and  we  may  confidently  look  for- 
^^in  the  future  to  still  further  modifications  in  the  direction  of 
improvement.     Public  sentiment  and  action  effect  such  changes, 
and  the  courts  recognize  them  ;  but  a  court  or  legislature  which 
should  allow  a  change  in  public  sentiment  to  influence  it  in 
giving  to  a  written  constitution  a  construction  not  warranted  by 
^e  intention  of  its  founders,  would  be  justly  chargeable  with 
^kless  disregard  of  ofl&cial  oath  and  public  duty  ;  and  if  its 
course  could  become  a  precedent,  these  instruments  would 
^  of  *  little  avail.    The  violence  of  public  passion  is    [*  55] 
quite  as  likely  to  be  in  the  direction  of  oppression  as  in 
*^y  other ;  and  the  necessity  for  bills  of  rights  in  our  fundamen- 
^  laws  lies  mainly  in  the  danger  that  the  legislature  will  be 
^^fluenced  by  temporary  excitements  and  passions  among  the 
People  to  adopt  oppressive  enactments.     What  a  court  is  to  do, 
therefore,  is  to  declare  the  law  as  written^  leaving  it  to  the  people 
themselves  to  make  such  changes  as  new   circumstances  may 
^^quire.*     The  meaning  of  the  constitution  is  fixed  when  it  is 

*  People  ».  Morrell,  21  Wend.  684 ;    v.  Taylor,  42  N.  Y.  250;    Slack  v. 
^^^ill  V.  People,  7  N.  Y.  109;  Hyatt    Jacobs,  8  W.  Va.  612,  660. 
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adopted,  and  it  is  not  different  at  any  subsequent  time  when  a 
court  has  occasion  to  pass  upon  it.' 


The  Intent  to  govern. 

The  object  of  construction,  as  applied  to  a  written  constitution, 
is  to  give  effect  to  the  intent  of  the  people  in  adopting  it.  In  the 
case  of  all  written  laws,  it  is  the  intent  of  the  law-giver  that  is 
to  be  enforced.  But  this  intent  is  to  be  found  in  the  instrument 
itself.  It  is  to  be  presumed  that  language  has  been  employed  with 
BufBcient  precision  to  convey  it,  and  unlesn  examination  demon- 
strates that  the  presumption  does  not  hold  good  in  the  particular 
case,  nothing  will  remain  except  to  enforce  it.  "  Where  a  law  is 
plain  and  unambiguous,  whether  it  be  expressed  in  genei'ftl  or 
limited  terms,  the  legislature  should  be  intended  to  mean  what 
they  have  plainly  expressed,  and  consequently  no  room  is 
left  for   construction."'     Possible  or  even   probable  meanings. 


1  Cainpien,J.,in  People  v-Blodgett, 
18  Uich.  138;  Scott  v.  Sandford,  ID 
How.  393. 

•  United  StateSB.Fioher.aCranch, 
809;  Bosley  v.  Mattiogley,  14  B. 
Uoiir.  89;  Sturgis  «.  Crownin shield, 
4  Wheat.  202;  Schooner  Paulina's 
Cai^o  p.  United  States,  7  Cranch,  flO; 
Ogden  V.  Strong,  2  Paine,  C.  C.  684; 


304;  Smith  v.  Thurab;,  28  Md.  344; 
Statei-.  Bladsdel,4  NeT.241;  Stater. 
Doron,  5  Nev.  390;  Hyatt  d.  Taylor, 
43  N.  Y.  259;  Johnson  v.  Hudson 
R.R.  Co.,  49  N.  Y.  45j;  Benrdstown 
t).  Virginia,  7S  III.  34;  St  Louis,  Ac. 
K.  R.Co.u.Clark,53Mo.214;  Mundt 
V-  Sheboygan,  &c.  R.  R.  Co.,  31  Wis. 
45;  Slack  u.  Jacobs,  8  W.  Va.  812; 
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when  one  is  •  plainly  declared  in  the  instrument  itself,  the    [*  56] 
courts  are  not  at  liberty  to  search  for  elsewhere. 

could  have  been  selected  for  the  occa-  is  impossible  to  mean  more  than  one 
»on  from  our  vocabulary,  and  there  thing,  unless  we  first  lose  sight  of  the 
is  not  a  syllable  in  the  whole  instru-  instrument  itself,  and  allow  ourselves 
ment  tending  in  Uie  slightest  degree  to  roam  at  large  in    the  boundless 
to  limit  or  qualify  the  universality  of  fields    of    speculation.      For    one,   I 
the  language.     If  the  clause  can  be  so  dare  not  venture  upon  such  a  course, 
construed  that  it  shall  not  extend  alike  Written  constitutions  of  government 
to  all  corporations,  whether  public  or  will  soon  come  to  be  regarded  as  of 
private,  it  may  then,  I  think,  be  set  little  value  if  their  injunctions  may 
down  as  an  established  fact  that  the  be  thus  lightly  overlooked  ;  and  the 
English  language  is  too  poor  for  the  experiment  of  setting  a  boundary  to 
framing  of  fundamental  laws  which  power  will  prove  a  failure.    We  are 
shall  limit  the  powers  of  the  legisla-  not  at  liberty  to  presume  that  the 
tive  branch  of  the  government.     No  framers  of  the   Constitution,  or  the 
one  has,  I  believe,  pretended  that  the  people  who  adopted  it,  did  not  under- 
CoDstitution,  looking  at  that  alone,  stand  the  force  of  language.''     See 
can  be  restricted  to   any  particular  also  same  case,  4  Hill,  381,  and  State 
class  or  description  of  corporations,  v.  King,  44  Mo.  285.     Another  court 
Bat  it  is  said  that  we  may  look  be-  has  said:  **This  power  of  construe- 
jond  the  instrument  for  the  purpose  tion  in  courts  is  a  mighty  one,  and, 
of  ascertaining  the  mischief  against  unrestrained  by  settled  rules,  would 
^hich  the  clause  was  directed,  and  tend  to  throw  a  painful  uncertainty 
^M  restrict  its  operation.     But  who  over  the  effect  that  might  be  given 
^^  tell  us  what  that  mischief  was?  to  the  most  plainly  worded  statutes, 
Although  most  men  in  public  life  are  and  render  courts,  in  reality,  the  leg- 
old  enough  to  remember    the    time  islativepower  of  the  State.     Instances 
^uen  the   Constitution  was   framed  are    not    wanting    to    confirm    this. 
^^  Adopted,    they  are    not    agreed  Judge-made    law    has    overrode    the 
<^oceming  the  particular  evils  against  legislative   department.      It  was  the 
^liich  this  clause  was  directed.     Some  boast  of  Chief  Justice  Pejnherton,  one 
siippose  the   clause  was  intended  to  of  the  judges  of  the  despot  Charles  II., 
guard  against  legislative  corruption,  and  not  the  worst  even  of  those  times, 
*"<!  others  that  it  was  aimed  at  mo-  that  he  had  entirely  outdone  the  Par- 
popolies.    Some  are  of  opinion  that  liament  in  making  law.  •  We  think 
1^  only  extends   to    private  without  that  system  of  jurisprudence  best  and 
^iichmg  public    corporations,   while  safest  which  controls  most  by  fixed 
^^^hers  suppose  that  it  only  restricts  rules,  and  leaves  least  to  the  discretion 
^5  power  of  the  legislature  when  ere-  of  the  judge;  a  doctrine  constituting 
^^H  a  single  corporation,  and  not  one  of  the  points  of  superiority  in  the 
when  they  are  made  by  the  hundred,  common  law  over  that  system  which 
^  this  way  a  solemn  instrument —  has    been    administered   in    France, 
^^f  80 1  think  the  Constitution  should  where  authorities  had  no  force,  and 
^considered  —  is  made  to  mean  one  the   law  of  each  case  was  what  the 
^mgby  one  man  and  something  else  judge  of  the  case  saw  fit  to  make  it. 
V  another,  until,  in  the  end,  it  is  in  We  admit  that  the  exercise  of  an  un- 
^ger  of  being  rendered  a  mere  dead  limited  discretion  may,  in  a  particular 
letter;  and  that,  too,  where  the  Ian-  instance,  be  attended  with  a  salutary 
^ge  is  so  plain  and  explicit  that  it  result;   still  history  informs  us  that 
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[•  57]  *  "  Whether  we  are  considering  an  agreement  betweej 
parties,  a  statute,  or  a  constitution,  with  a  view  to  its  in 
terpretation,  the  thing  which  we  are  to  seek  is  the  thought  which  i 
expre»tet.  To  ascertain  this,  the  tirst  resort  in  all  cases  is  to  thi 
natural  signification  of  the  words  employed,  in  the  order  of  gram 
matical  arrangement  in  which  the  framers  of  the  instrument  havi 
placed  them.  If  thus  regarded  the  words  embody  a  definiti 
meaning,  which  involves  no  absurdity  and  no  contradictioi 
between  different  parts  of  the  same  writing,  then  that  meaning 
apparent  on  the  face  of  the  instrument,  is  the  one  which  atone  wi 
are  at  liberty  to  say  was  intended  to  be  conveyed.  In  such  i 
case  there  is  no  room  for  construction.  That  which  the  word 
declare  is  the  meaning  of  the  instrument,  and  neither  courts  no 
legislatures  have  a  right  to  add  to  or  take  away  from  that  mean 
ing."  > 

The  whole  Instrument  to  he  examined. 

Nor  is  it  lightly  to  be  inferred  that  any  portion  of  a  written  lav 
is  so  ambiguous  as  to  require  extrinsic  aid  in  its  constructioc 
Every  such  instrument  is  adopted  as  a  whole,  and  a  clause  which 
standing  by  itself,  might  seem  of  doubtful  import,  may  yet  b 
made  plain  by  comparison  with  other  clauses  or  portions  of  th 
same  law.  It  is  therefore  a  very  proper  rule  of  construction,  tha 
the  whole  it  to  he  examined  with  a  view  to  arriving  at  the  true  inten 
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mode  of  discovering  its  true  meaning  is  by  comparing  it  with  the 
other  sections,  and  finding  out  the  sense  of  one  clause  by  the 
words  or  obvious  intent  of  another."  ^  And  in  making  this 
comparison  it  is  not  to  be  supposed  that  any  words  have  been  em- 
ployed without  occasion,  or  without  intent  that  they  should 
have  effect  as  part  of  *  the  law.  The  rule  applicable  here  [*  58] 
is,  that  effect  is  to  be  given^  if  po%%ible^  to  the  whole  instru- 
ment, and  to  every  section  and  clause.  If  different  portions  seem 
to  conflict,  the  courts  must  harmonize  them,  if  practicable,  and 
must  lean  in  favor  of  a  construction  which  will  render  every 
word  operative,  rather  than  one  which  may  make  some  idle  and 
nugatory.* 

This  rule  is  applicable  with  special  force  to  written  constitu- 
tions, in  which  the  people  will  be  presumed  to  have  expressed 
themselves  in  careful  and  measured  terms,  corresponding  with 
the  immense  importance  of  the  powers  delegated,  leaving  as  little 
as  possible  to  implication.^  It  is  scarcely  conceivable  that  a  case 
can  arise  where  a  court  would  be  justifiable  in  declaring  any  portion 
of  a  written  constitution  nugatory  because  of  ambiguity.  One 
part  may  qualify  another  so  as  to  restrict  its  operation,  or  apply  it 
otherwise  than  the  natural  construction  would  require  if  it  stood 
by  itself ;  but  one  part  is  not  to  be  allowed  to  defeat  another, 
if  by  any  reasonable  construction  the  two  can  be  made  to  stand 
together.* 


*  StoweU  V.  Lord  Zonch,  Plowd. 
^;  Chance  v,  Marion  County,  64  111. 
^'^  Broom's  Maxims,  521. 

'  Attorney- General  o.  Detroit  and 
^Q  Plank  Road  Co.,  2  Mich.  138; 
^«ople».  Boms,  5  Mich.  114;  District 
Township  V.  Duhuque,  7  Iowa,  262 ; 
^wlyp.  State,  7  Md.  135;  Parkinson 
^'  State,  14  Md.  184 :  Belleville  Rail- 
road Co.  9.  Gregory,  15  111.  20 ;  Ogden 
"•  Strong,  2  Paine,  C.  C.  584;  Ryegate 
"•  Wardsboro,  30  Vt.  746 ;  Brooks  p. 
'lobiie  School  Commissioners,  31  Ala. 
227;  Den  v.  Dubois,  16  N.  J.  285; 
^  t.  Schenck,  8  N.  .1.  34;  Bigelow 
"•  W.  Wisconsin  R.  R.,  27  Wis.  478; 
G««  Company  v.  Wheeling,  8  W.  Va. 


*  Wolcott  p.   Wigton,  7  Ind.  49; 
^ple  0.    Pardy,    2   HiU,   36,  per 


Branson^  J. ;  Greencastle  Township  v. 
Black,  5  Ind.  557 ;  Green  p.  Weller, 
32  Miss.  650. 

^  It  is  a  general  rule,  in  the  con- 
struction of  writings,  that,  a  general 
intent  appearing,  it  shall  control  the 
particular  intent ;  but  this  rule  must 
sometimes  give  way,  and  effect  must 
be  given  to  a  particular  intent  plainly 
expressed  in  one  part  of  a  constitu- 
tion, though  apparently  opposed  to  a 
general  intent  deduced  from  other 
parts.  Warren  v,  Sherman,  5  Tex. 
441.  In  Quick  v,  Whitewater  Town- 
ship, 7  Ind.  570,  it  was  said  that  if 
two  provisions  of  a  written  coiistitn- 
tion  are  irreconcilably  repugnant,  that 
which  is  last  in  order  of  time  and  in 
local  position  is  to  be  preferred. 
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In  interpi-eting  clauses  we  must  presume  tliat  worda  hat 
anployed  in  their  natural  and  ordinary  meaning.  Sayd  Mi 
Ch.  J.:  "The  framers  of  the  Constitution,  Hnd  the  peopl 
adopted  it,  must  be  understood  to  have  employed  words  i 
natural  sense,  and  to  have  understood  what  they  meant." ' 
is  but  saying  that  no  forced  or  unnatural  construction  is  tc 

upon  their  language ;  and  it  seems  so  obvious  a 
[*59]    that  one  *  expects  to  see  it  universally  accepted  i 

question ;  but  the  attempt  is  made  so  often  by  int 
subtlety  and  ingenious  refinement  to  induce  the  courts  t 
from  these  instruments  a  meaning  which  their  framers  nevt 
that  it  frequently  becomes  necessary  to  re-declare  this  fun 
tal  maxim.*     Narrow  and  technical  reasoning  is  misplacet 

>  GibboQB    t>.    Ogden,    9   Wheat  sumed  thiit  it  vaa  iotended  tc 

.  188.     See   SeUle   r.   Van    Etirea,   49  id  the  same  aeiise  throughout 

N.  y.  381;  Jenkins  v.  Errin,  8  llciak.  unless  an  iiiteution  to  i;ive 

458 ;  Way  e.  Way,  64  111.  408 ;  Stuart  ferent  significBtion  plainly  ap 

B.   Hamilton,   6G    111.   253;    Hale  c.  the  particular  part  of  the  sci 

Everett,  53  N.  H.  1.  to  be  an  exception   to    the 

*  State  V.  Uace,  5  Md.  337 ;  Manly  meaning  indicated.      Dwarri 

V.  State,  7  Md.  135 ;  Green  c.  Wellcr,  acq.     When  words  are  used  i 

83  Miss.  650;   Greencastle  Townithip  the  legislature  has  given  a  p 

«.  Black,  5  Ind.  570;  People  i'.  N.  ¥.  definite  import  in  the  act,   i 

Central   Railroad  Co.,  34  Barb.   137,  bo   dangerous   to   put    upon 

■nd  24  N.   Y.   488;  Story  on  Const,  construction  wiiic\  would  si 

}   453.     "The   true   sense    in   which  holding   that  the  Ipgi.ilature 

words  are  used  in  a  statute  is  to  be  mean  what  it  has  expressed. 
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it  is  brought  to  bear  upon  an  instrument  framed  by  the  people 
themselves,  for  themselves,  and  designed  as  a  chart  upon  which 
every  man«  learned  and  unlearned,  may  be  able  to  trace  the  lead- 
ing principles  of  government. 
y/  But  it  must  not  be  forgotten,  in  construing  our  constitutions, 
that  in  many  particulars  they  are  but  the  legitimate  successors  of 
the  great  charters  of  English  liberty,  whose  provisions  declaratoiy 
of  the  rights  of  the  subject  have  acquired  a  well-understood  mean- 
ing, which  the  people  must  be  supposed  to  have  had  in  view  in 
adopting  them.  We  cannot  understand  these  provisions  unless 
we  understand  their  history;  and  when  we  find  them 
expressed  in  *  technical  words,  and  words  of  art,  we  must  [*  60] 
suppose  these  words  to  be  employed  in  their  technical 
sense.  When  the  constitution  speaks  of  an  ex  post  facto  law,  it 
means  a  law  technically  known  by  that  designation ;  the  meaning 
of  the  phrase  having  become  defined  in  the  history  of  constitu- 
tional law,  and  being  so  familiar  to  the  people  that  it  is  not  neces- 
sary to  employ  language  of  a  more  popular  character  to  designate 
iii*  The  technical  sense  in  these  cases  is  the  sense  popularly  un- 
derstood, because  that  is  the  sense  fixed  upon  the  words  in  legal 
and  constitutional  history  where  they  have  been  employed  for  the 
protection  of  popular  rights.^ 


*  It  is  quite  possible,  howeyer,  in 
applying  constitutional  maxims,  to 
overlook  entirely  the  reason  upon 
^hich  they  rest,  and  **  considering 
D»crely  the  letter,  go  but  skin  deep 
^to  the  meaning."  On  the  great 
<iebate  on  the  motion  for  withdrawing 
the  confidence  of  Parliament  from 
^e  ministers,  after  the  surrender  of 
^niwallis,  —  a  debate  which  called 
oat  the  best  abilities  of  Fox  and  Pitt 
ttwell  as  of  the  ministry,  and  nee- 
^>^y  led  to  the  discussion  of  the 
primary  principle  in  free  government, 
^t  taxation  and  representation  shall 
^  together,  —  Sir  James  Mariott 
'We,  and  with  great  gravity  pro- 
ved te  say,  that  if  taxation  and 
"epreseutation  were  to  go  hand  in 
hand,  then  Britain  had  an  undoubted 
right  te  tax  America,  because  she 
^  represented  in  the  British  Par- 


liament. She  was  represented  by  the 
members  for  the  county  of  Kent,  of 
which  the  thirteen  provinces  were  a 
part  and  parcel ;  for  in  their  charters 
they  were  to  hold  of  the  manor  of 
Greenwich  in  Kent,  of  which  manor 
they  were  by  charter  to  be  parcel  I 
The  opinion,  it  is  said,  ^^  raised  a 
very  loud  laugh,*'  but  Sir  James  con- 
tinued to  support  it,  and  concluded 
by  declaring  that  he  would  give  the 
motion  a  hearty  negative.  Thus 
would  he  have  settled  a  great  princi- 
ple of  constitutional  right,  for  which 
a  seven  years*  bloody  war  had  been 
waged,  by  putting  it  in  the  form  of 
a  meaningless  legal  fiction.  Han- 
sard's Debates,  Vol.  XXII.  p.  1184. 
Lord  Mahon,  following  Lord  Camp- 
bell, refers  the  origin  of  this  won- 
derful argument  to  Mr.  Hardinge,  a 
Welsh  judge,  and  nephew  of  Lord 
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The  Common  Law  to  he  kept  in  View. 
It  is  also  a  very  reasonable  rule  that  a  State  constitution  8 
be  understood  and  construed  in  the  light  and  by  the  assistanc 
the  common  law,  and  with  the  fact  in  view  that  its  rules  are 
left  in  force.  By  this  we  do  not  mean  that  the  common  law  : 
control  the  constitution,  or  that  tlie  latter  is  to  be  warped 
perverted  in  its  meaning  in  order  that  no  inroads,  or  as  fev 
possible,  may  be  made  in  the  system  of  common-law  rules, 

only  that  for  its  definitions  we  are  to  draw  from  that  g 
[•  61]    fountain,  and  that,  in  judging  what  it  means,  we  "  ai 

keep  in  mind  that  it  is  not  the  beginning  of  law  for 
State,  but  that  it  assumes  the  existence  of  a  well-unders 
system,  which  is  still  to  remain  in  force  and  be  administered, 
under  such  limitations  and  restrictions  as  that  instrument  impi 
It  is  a  maxim  with  the  courts  that  statutes  in  derogation  of 
common  law  shall  be  construed  strictly  ; '  a  maxim  which 
fear  is  sometimes  perverted  to  the  overthrow  of  the  legislf 
intent ;  but  there  can  seldom  be  either  propriety  or  safet 
applying  this  maxim  to  constitutions.  When  these  instrum 
assume  to  make  any  change  in  the  common  law,  the  chi 
designed  is  generally  a  radical  one  ;  but  as  they  do  not  go  i 
utely  into  particulars,  as  do  statutes,  it  will  sometimes  be  eas 
defeat  a  provision,  if  courts  are  at  liberty  to  say  that  they 
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*As  a  general  thing,  it  is  to  be  supposed  that  the  same  [*  62J 
word  18  used  in  the  same  sense  wherever  it  occurs  in  a 
constitation.^  Here  again,  however,  great  caution  must  be  ob- 
served in  applying  an  arbitrary  rule  ;  for^  as  Mr.  Justice  Story 
has  well  observed,  ^^  It  does  not  follow,  either  logically  or  gram- 
matically, that  because  a  word  is  found  in  one  connection  in  the 
Constitution  with  a  definite  sense,  therefore  the  same  sense  is  to 
be  adopted  in  every  other  connection  in  which  it  occurs.  This 
would  be  to  suppose  that  the  framers  weighed  only  the  force  of 
angle  words,  as  philologists  or  critics,  and  not  whole  clauses  and 
objects,  as  statesmen  and  practical  reasoners.  And  yet  nothing 
bas  been  more  common  than  to  subject  the  Constitution  to  this 
luuTow  and  mischievous  criticism.^  Men  of  ingenious  and  subtle 
minds,  who  seek  for  symmetry  and  harmony  in  language,  having 
found  in  the  Constitution  a  word  used  in  some  sense,  which  falls 
in  with  their  favorite  theory  of  interpreting  it,  have  made  that  the 
standard  by  which  to  measure  its  use  in  every  other  part  of  the 
instrument.  They  have  thus  stretched  it,  as  it  were,  on  the  bed 
of  Procrustes,  lopping  off  its  meaning  when  it  seemed  too  large 
fortheir  purposes,  and  extending  it  when  it  seemed  too  short. 
They  have  thus  distorted  it  to  the  most  unnatural  shapes,  and 
crippled  where  they  have  sought  only  to   adjust  its  proportions 

not  to  be  extended  by  coDstmctdon.  10   Mich.   333;    McKee    v.    Wilcox, 

Brown  V.  Fifield,  4  Mich.  322.     The  11  Mich.  358;   Farr  v.  ShermaD,  11 

^>oger  of   applying   arbitrary  rules  Mich.   33;    Watson   v.   Thurber,   11 

in  the  constmction  of  constitutional  Mich.    457;    Burdeno    v,    Amperse, 

P^ciples  might  well,  as  it  seems  to  14    Mich.   91;    Tong  o.   Marvin,   15 

ns,  be  illustrated  by  this  case.    For  Mich.    60 ;    Tillman    v.    Shackleton, 

vhfle  on  the  one  hand  it  might  be  15  Mich.  447;  Devries  v,  Conklin,  22 

(intended  that,   as    a    provision    in  Mich.  255;  Rankin  v.  West,  25  Mich, 

^^rogation  of  the  common  law,  the  105.     The  common  law  is  certainly 

one  quoted    should  receive  a  strict  to  be  kept  in  view  in   the  interpre- 

^^^Qstruction,  on  the  other   hand  it  tatiou  of  such  a  clause,  since  other- 

^ght  be  insisted  with  perhaps  equal  wise   we    do    not    ascertain    the  evil 

icasoirihat,  as  a  remedial  provision,  designed  to  be  remedied,  and  perhaps 

^  furtherance  of  natural  right  and  are  not  able  to  fully  understand  and 

i^oe,  it  should    be  liberally  con-  explain  the  terms  employed;  but  it 

'^^t  to  effect  the  beneficial  pur-  is  to  be  looked  at  with  a  view  to  the 

P^  had  in    view.    Thus    arbitrary  real  intent,  rather  than  for  the  pur- 

'^es,  of  directly  opposite  tendency  pose  of  arbitrarily  restraining  it.    See 

^  force,  would  be  contending  for  Bishop,    Law  of    Married    Women, 

the  masteiy  in  the  same  case.    The  §§  18-20  and  cases  cited, 
'vbseqaent  decisions  under  the  same         ^  Brien  v.  Williamson,  8  Miss.  14. 
P^Tision  do  not  appear  to  have  fol-         ^  See  remarks  of  Johnson,  J.,  in 

^ved  this  lead.     See  White  p.  Zane,  Ogden  v.  Saunders,  12  Wheat.  290. 
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according  to  their  own  opinions."  '  And  he  gives  many  instai 
where,  in  the  national  Constitution,  it  is  very  manifest  the  k 
word  is  employed  in  different  meanings.  So  that,  while  the 
may  be  sound  as  one  of  presumption  merely,  its  force  is  but  sli 
and  it  must  readOy  give  way  to  a  different  intent  appearioj 
the  instrument. 

Where  a  constitution  is  revised  or  amended,  the  new  provis 
come  into  operation  at  the  same  moment  that  those  they  take 
place  of  cease  to  be  of  force ;  and  if  the  new  instrument  r 
acts  in  the  same  words  provisions  which  it  supersedes,  it  is  a 
BOnable  presumption  Ihat  the  purpose  was  not  to  change  the 
in  those  particulars,  but  to  continue  it  in  uninterrupted  o) 
tion.  This  is  the  rule  in  the  case  of  statutes,^  and  it  somet 
becomes  important,  where  i-ights  had  accrued  before  the  rev 
or  amendment  took  place.  Its  application  to  the  case  o 
amended  or  revised  constitution  would  seem  to  be  unquestion 

Operation  to  be  Prospective. 
We  shall  venture  also  to  express  the  opinion  that  a  constit 
ihouid  operate  protpedlveiy  only,  unless  the  words  employed  : 
a  clear  intention  that  it  should  have  a  retrospective  effect, 
ia  the  rule  in  regard  to  statutes,  and  it  is  "  one  of  such  ob' 
convenience  and  justice,  that  it  must  always  be  adhered  to  ii 
construction  of  statutes,  unless  there  is  something  on  the  fa 
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Implicatiom. 

The  implications  from  the  provisions  of  a  constitution  are  some- 
times exceedingly  important,  and  have  large  influence  upon  its 
construction.  In  regard  to  the  Constitution  of  the  United  States 
the  rule  has  been  laid  down,  that  where  a  general  power  is  con- 
ferred or  duty  enjoined,  every  particular  power  necessary  for  the 
exercise  of  the  one,  or  the  perfoimance  of  the  other,  is  also  con- 
ferred.^ The  same  rule-  has  been  applied  to  the  State  constitu- 
tion, with  an  important  modification,  by  the  Supreme  Court  of 
Illinois.  "  That  other  powers  than  those  expressly  granted  may 
be,  and  often  are,  conferred  by  implication,  is  too  well 
settled  to  be  *  doubted.  Under  every  constitution  impli-  [*  64] 
cation  must  be  resorted  to,  in  order  to  carry  out  the  gen- 
eral grants  of  power.  A  constitution  cannot  from  its  very  nature 
enter  into  a  minute  specification  of  all  the  minor  powers  naturally 
&nd  obviously  included  in  and  flowing  from  the  great  and  impor- 
tant ones  which  are  expressly  granted.  It  is  therefore  established 
»8  a  general  rule,  that  when  a  constitution  gives  a  general  power, 
or  enjoins  a  duty,  it  also  gives,  by  implication,  eyery  particular 


eootinue  in  force  until  amended  or 
repealed.  Allbyer  was  convicted  and 
sentenced  to  imprisonment  under  a 
eriinefl  act  previously  in  force,  ap- 
plicable to  Hamilton  County  only, 
ttd  the  question  was,  whether  that 
^  was  not  inconsistent  with  the 
pOTudon  above  quoted,  and  therefore 
repealed  by  it.  The  court  held  that 
the  provision  quoted  evidently  had 
l^^gtfd  to  future  and  not  to  past  leg- 
ion, and  therefore  was  not  re- 
pealed. A  similar  decision  was  made 
^  State  p.  Barbee,  8  Ind.  258.  See 
^  State  V.  Thompson,  2  Kan. 
*32;  Slack  v.  MaysviUe,  &c.  R  R.  Co., 
^3  B.  Monr.  1 ;  State  o.  Macon  County 
Court,  41  Mo.  453;  N.  C.  Coal  Co.  r. 
^'C.  Coal  &  Iron  Co.,  37  Md.  557. 
la  Matter  of  Oliver  Lee  &  Co.  's  Bank, 
21 N.  Y.  12,  Denio,  J.,  says;  »»The 
^e  laid  down  in  Dash  o.  Van  Kleek, 
7  Johns.  477,  and  otiier  cases  of  that 
<^,  by  which  the  courts  are  admon- 


ished to  avoid,  if  possible,  such  an 
interpretation  as  would  give  a  statute 
a  retrospective  operation,  has  but  a 
limited  application,  if  any,  to  the  con- 
struction of  a  constitution.  When, 
therefore,  we  read  in  the  provision 
under  consideration,  that  the  stock- 
holders of  every  banking  corporation 
shall  be  subject  to  a  certain  liability, 
we  are  to  attribute  to  the  language  its 
natural  meaning,  without  inquiring 
whether  private  interests  may  not  be 
prejudiced  by  such  a  sweeping  man- 
date." The  remark  was  obiter,  as  it 
was  found  that  enough  appeared  in 
the  constitution  to  show  clearly  that 
it  was  intended  to  apply  to  existing, 
as  well  as  to  subsequently  created, 
banking  institutions. 

1  Story  on  Const.  §  430.  See 
also  United  States  v.  Fisher,  2 
Cranch,  358;  McCulloch  v.  Maryland, 
4  Wheat.  428;  North-western  Fertil- 
izing Co.  V,  Hyde  Park,  70  IlL  634. 
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power  necessary  for  the  exercise  of  the  one  or  the  enjoyment  o 
the  other.  The  impHcation  under  this  rule,  however,  must  be 
necessary,  not  a  conjectural  or  argumentative  one.  And  it  ! 
farther  modified  by  another  rule,  that  where  the  means  for  th 
exercise  of  a  granted  power  are  given,  no  other  or  different  mear 
can  be  implied,  as  being  more  effective  or  convenient."'  Th 
role  applies  to  the  exercise  of  power  by  alt  departments  and  a 
officers,  and  will  be  touched  upon  incidentally  hereafter. 

Akiu  to  this  is  the  rule  that  "where  a  power  is  granted  i 
general  terms,  the  power  is  to  be  construed  as  coextensive  wit 
the  terms,  unless  some  clear  restriction  upon  it  is  deducible  [e: 
pressly  or  by  implication]  from  the  context."  '  This  rule  has  bee 
so  frequently  applied  as  a  restraint  upon  legislative  encroachmei 
upon  the  grant  of  power  to  the  judiciary,  that  we  shall  contei 
ourselves  in  this  place  with  a  reference  to  the  cases  collected  upc 
this  subject  and  given  iu  another  chapter.^ 

Another  rule  of  construction  is,  that  when  the  constitutto 
defines  the  circumstances  under  which  a  right  may  be  exercisi 
or  a  penalty  imposed,  the  specification  is  an  implied  prohibitit 
against  legislative  interference,  to  add  to  the  condition,  or 
extend  the  penalty  to  other  cases.  On  this  ground  it  has  bei 
held  by  the  Supreme  Court  of  Maryland,  that  where  the  const 
tution  defines  the  qualifications  of  an  officer,  it  is  not  in  the  pow 
of  the  legislature  to  change  or  superadd  to  them,  unless  the  pow 
><b> 
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•  The  Light  which  the  Purpose  to  be  accomplished  may    [*  65] 

afford  in  Construction. 

The  considerations  thus  far  suggested  are  such  as  have  no 
T^rd  to  extrinsic  circumstances,  but  are  those  by  the  aid  of 
which  we  seek  to  arrive  at  the  meaning  of  the  constitution  from 
an  examination  of  the  words  employed.  It  is  possible,  how- 
ever, that  after  we  shall  have  made  use  of  all  the  lights  which 
the  instrument  itself  affords,  there  may  still  be  doiibts  to  clear 
up  and  ambiguities  to  explain.  Then,  and  only  then,  are  we 
warranted  in  seeking  elsewhere  for  aid.  We  are  not  to  import 
difficulties  into  a  constitution,  by  a  consideration  of  extrinsic 
facts,  when  none  appear  upon  its  face.  If,  however,  a  difficulty 
really  exists,  which  an  examination  of  every  part  of  the  instru- 
ment does  not  enable  us  to  remove,  there  are  certain  extrinsic 
aids  which  may  be  resorted  to,  and  which  are  more  or  less  satis- 
&ctory  in  the  light  they  afford.  Among  these  aids  is  a  contem- 
plation of  the  ohject  to  he  accomplished  or  the  mischief  designed  to 
ht  remedied  or  guarded  against  by  the  clause  in  which  the  ambigu- 
ity is  met  with.^  "  When  we  once  know  the  reason  which  alone 
determines  the  will  of  the  law-makei*s,  we  ought  to  interpret  and 
ftpply  the  words  used  in  a  manner  suitable  and  consonant  to  that 
reason,  and  as  will  be  best  calculated  to  effectuate  the  intent. 
Great  caution  should  always  be  observed  in  the  application  of 
this  rule  to  particular  given  cases ;  that  is,  we  ought  always  to  be 
certain  that  we  do  know,  and  have  actually  ascertained,  the  true 
^d  only  reason  which  induced  the  act.     It  is  never  allowable  to 


compensation  prescribed  by  the  con- 
^titation:  King  v.  Hunter,  65  N.  C. 
^;  nor  provide  for  the  choice  of 
^^fficers  a  different  mode  from  that 
P^^acribed  by  the  constitution:  Peo- 
ple p.  Raymond,  37  N.  Y.  428;  De- 
^y».  New  York,  35  Barb.  264;  22 
fiow.  Pr.  226;  People  v.  Blake,  49 
^fb.  9;  People  p.  Albertson,  55  N. 
^•^;  Opinions  of  Justices,  1 17  Mass. 
^;  State  V.  Goldspecker,  40  . .  is. 
^^^;  nor  confer  the  characteristic 
^i^es  of  an  officer  upon  another: 
^*rDer  v.  People,  2  Denio,  272;  Peo- 
».  Albertson,  supra ;  post^  p.  •  277, 


note.  A  legislative  extension  of  an 
electiye  office  is  void  as  applied  to 
incumbents.  People  v.  McKinney,  52 
N.  Y.  374. 

It  is  not  unconstitutional  to  allow 
the  governor  to  supply  temporary 
vacancies  in  offices  which  under  the 
constitution  are  elective.  Sprague  r. 
Brown,  40  Wis.  612. 

*  Alexander  v.  Worthington,  5  Md. 
471;  District  Township  v.  Dubuque, 
7  Iowa,  262.  See  Smith  r.  People, 
47  N.  Y.  330;  People  v.  Potter,  47  N. 
Y.  375 ;  Ball  r.  Chadwick,  46  111.  28 ; 
Sawyer  v.  Insurance  Co.,  46  Vt.  697. 
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indulge  in  vague  and  uncertain  conjecture,  or  in  supposed  rea 
sons  and  views  of  the  framers  of  an  act,  where  there  are  dod 
known  with  any  degree  of  certainty,"^  The  prior  stale  of  th 
law  will  sometimes  furnish  the  clue  to  the  real  meaning  of  lli 
ambiguous  provision,^  and  it  is  especially  important  to  lookiol 
it  if  the  constitution  is  the  successor  to  another,  and  in  the  pn 
ticular  in  question  essential  changes  hare  apparently  been  made 

[•  66]       •  Proeeedingg  of  the  Comtitutional  Convention. 

When  the  inquiry  is  directed  to  ascertaining  the  mischief  d 
signed  to  be  remedied,  or  the  purpose  sought  to  be  accomplish! 
hy  a  particular  provision,  it  mny  be  proper  to  examine  the  pr 
ceedings  of  the  convention  which  framed  the  instrumen 
Where  the  proceedings  clearly  point  out  the  purpose  of  tbepr 
vision,  the  aid  will  be  valuable  and  satisfactory ;  but  where  t 
question  is  one  of  abstract  meaning,  it  will  be  difficult  to  deri 
from  this  source  much  reliable  assistance  in  interpretatic 
Every  member  of  such  a  convention  acts  upon  such  motives  u 
reasons  as  influence  him  personally,  and  the  motions  and  debal 
do  not  necessarily  indicate  the  purpose  of  a  majority  of  a  conve 
tJon  in  adopting  a  particular  clause.  It  is  quite  possible  for  a  clai 
to  appear  so  clear  and  unambiguous  to  the  members  of  a  c< 
vention  as  to  require  neither  discussion  nor  illustration  ;  and  1 
few  remarks  made  concerning  it  in  the  convention  might  havf 
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words  would  most  naturally  and  obviously  convey.^  For  as 
tlie  constitution  does  not  derive  iU  force  from  the  convention 
which  framed,  but  from  the  people  who  ratified  it,  the  intent  to 
be  arrived  at  is  that  of  the  people,  and  it  is  not  to  be  supposed 
that  they  have  looked  for  any  dark  or  abstruse  meaning  in  the 
words  employed,  but  rather  that  they  have  accepted  them  in  the 
sense  most  obvious  to  the  common  understanding,  and  ratified 
the  instrument  in  the  belief  that  that  was  the  sense  designed  to 
be  conveyed.*  These  proceedings  therefore  are  less  conclusive 
of  the  proper  construction  of  the  instrument  than  are  legislative 
proceedings  of  the  proper  construction  of  a  statute  ;  since 
in  the  latter  case  it  is  the  intent  of  the  *  legislature  we  [*  67] 
seek,  while  in  the  former  we  are  endeavoring  to  arrive  at 
the  intent  of  the  people  through  the  discussions  and  deliberations 
of  their  representatives.  The  historj'^  of  the  calling  of  the  con- 
vention, the  causes  which  led  to  it,  and  the  discussions  and  issues 
before  the  people  at  the  time  of  the  election  of  the  delegates,  will 
sometimes  be  quite  as  instructive  and  satisfactory  as  anj^  thing  to 
•bfc  gathered  from  the  proceedings  of  the  convention. 

Contemporaneovs  and  Practical  Construction. 

An  important  question  which  now  suggests  itself  is  this :  How 
fitf  the  contemporaneous  interpretation,  or  the  subsequent  practi- 
cal construction  of  any  particular  provision  of  the  constitution,  is 
to  have  weight  with  the  courts  when  the  time  arrives  at  which  a 
jodicial  decision  becomes  necessary.  Contemporaneous  interpre- 
Mon  may  indicate  merely  the  understanding  with  which  the 
People  received  it  at  the  time,  or  it  may  be  accompanied  by  acts 
done  in  putting  the  instrument  in  operation,  and  which  neces- 
*rily  assume  that  it  is  to  be  construed  in  a  particular  way.  In 
Ae  first  case  it  can  have  very  little  force,  because  the  evidences 
of  the  public  understanding,  when  nothing  has  been  done  under 
w^e  provision  in  question,  must  always  of  necessity  be  vague  and 
^decisive.  But  where  there  has  been  a  practical  construction, 
^Wch  has  been  acquiesced  in  for  a  considerable  period,  consider- 
ations in  favor  of  adhering  to  this  construction  sometimes  present 

^  Taylor©.  Taylor,  10  Minn.  126.  «  State  i;.  Mace,  5  Md.  348;  Manly 

And  see  Eakin  v.  Racob,  12  S.  &  R.  r.  State,  7  Md.  147;  Hills  r.  Chicago, 
^\  Aldridge  V.  Williams,  3  How.  1 ;  00  111.  86 ;  Beardstown  v.  Virginia,  76 
°^«.  Doron,  5  Nev.  309.  111.  34. 
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themselves  to  the  courts  with  a  plausibility  and  force  which  it  is 
not  easy  to  resist.  Indeed,  where  a  particular  construction  has 
been  generally  accepted  as  correct,  and  especially  when  this  has 
occurred  contemporaneously  with  the  adoption  of  the  constitution, 
and  by  those  who  had  opportunity  to  understand  the  intention  of 
the  instrument,  it  is  not  to  be  denied  that  a  strong  presumptjon 
exists  that  the  construction  rightly  interprets  the  intention.  And 
where  this  has  been  given  by  officers  in  the  discharge  of  theit 
official  duty,  and  rights  have  accrued  in  reliance  upon  it,  which 
would  be  divested  by  a  decision  that  the  construction  was  erro* 
neous,  the  ai^ument  ab  inconvenienti  is  sometimes  allowed  to  have 
very  great  weight- 

The  Supreme  Court  of  the  United  States  has  had  frequerm^ 
occasion  to  consider  this  quc^ition.  In  Stuart  v.  Laird,'  decide^ 
in  1803,  that  court  sustained  tho  authority  of  its  members  to  »v^ 
as  circuit  judges  on  the  ground  of  a  practical  constructtoC3 
[•  683  •  commencing  with  the  organization  of  the  government— 
In  Martin  v.  Hunter's  Lessee,"  Justice  Story,  after  holc3 
ing  that  the  appellate  power  of  the  United  States  extends  to  cas^3 
pending  in  the  State  courts,  and  that  the  25th  section  of  tLs- 
Judiciary  Act,  which  authorized  its  exercise,  was  supported  h»I 
the  letter  and  spirit  of  the  Constitution,  proceeds  to  say  :  "  Stror*  J 
as  this  conclusion  stands  upon  the  general  language  of  the  Cov3 
stitution,  it  may  still  derive  support  from  other  sources.     It  is  c^i 
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States  in  the  Union,  and  that  no  State  tribunal  has  ever  breathed 
a  judicial  doubt  on  the  subject,  or  declined  to  obey  the  mandate 
of  the  Supreme  Ck)urt  until  the  present  occasion.     This  weight  of 
contemporaneous  exposition  by  all  parties,  this  acquiescence  by 
enlightened  State  courts,  and  these  judicial  decisions  by  the  Su- 
preme Court  through  so  long  a  period,  do,  as  we  think,  place  the 
doctrine  upon  a  foundation  of  authority  which  cannot  he  shaken 
without  delivering  over  the  subject  to  perpetual  and  irremediable 
doubts."     The  same   doctrine  was  subsequently  supported   by 
Chief  Justice  Marshall  in  a  case  involving  the  same  point,  and 
in  which  he  says  that  '^  great  weight  has  always  been  attached, 
and  very  rightly  attached,  to  contemporaneous  exposition/'  ^ 

In  Bank  of  United  States  v.  Halstead  ^  the  question  was  made, 
whether  the  laws  of  the  United  States  authorizing  the  courts  of 
the  Union  so  to  alter  the  form  of  process  of  execution  used  in  the 
Supreme  Courts  of  the  States  in  September,  1789,  as  to 
subject  to  *  execution  lands  and  other  property  not  thus    [*  69] 
subject  by  the  State  laws  in  force  at  that  time,  were  con- 
stitutioDal ;  and  Mr.  Justice  Thompson^  in  language  similar  to  that 
of  Chief  Justice  Marshall  in  the  preceding  case,  says :  ^^  If  any 
doubt  existed  whether  the  act  of  1792  vests  such  power  in  the 
courts,  or  with  respect  to  its  constitutionality,  the  practical  con- 
struction given  to  it  ought  to  have  great  weight  in  determining 
both  questions.''     And  Mr.  Justice  Johnson  assigns  a  reason  for 
this  iu  a  subsequent  case :  ^*  Every  candid  mind  will  admit  that 
this  is  a  very  different  thing  from  contending  that  the  frequent 
repetition  of  wrong  will  create  a  right.     It  proceeds  upon  the 
I^umption  that  the  contemporaries  of  the  Constitution  have 
cl^s  to  our  deference  on  the  question  of  right,  because  they 
had  the  best  opportunities  of  informiug  themselves  of  the  uuder- 
^ding  of  the  framers  of  the  Constitution,  and  of  the  sense  put 
^pon  it  by  the  people  when  it  was  adopted  by  them."  ^    Like 

*  

^ewg  have  been  expressed  by  Chief  Justice  Waite  in  a  recent 
decision.* 
Great  deference  has  been  paid  in  all  cases  to  the  action  of  the 

^  Cohens  v.  Virginia,  6  Wheat.  41S.         «  Minor  v.  Happersett,  21   Wall. 

'10  Wheat.  63.  162.    And  see  Collins  v,  Henderson, 

*  Ogden  V.  Saunders,  12  Wheat.     11  Bush,  74,  92. 
^*  See  Fike  v.  Megoun,  44  Mo.  499 ; 
^  V.  Parkinson,  5  Ner.  15. 
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executive  department,  where  its  officers  have  been  called  upon, 
under  the  responsibilities  of  their  official  oaths,  to  inaugurate  a 
new  system,  and  where  it  is  to  be  presumed  they  have  carefully 
and  oonscieiitioiisly  weighed  all  considerations,  and  endeavored 
to  keep  within  the  letter  and  the  spirit  of  the  Constitution.  If 
the  question  involved  is  really  one  of  doubt,  the  force  of  their 
judgment,  especially  in  view  of  the  injurious  consequences  that 
may  result  from  disregarding  it,  is  fairly  entitled  to  turn  the  scale 
in  the  judicial  mind.' 

Where,  however,  no  ambiguity  or  doubt  appears  in  the  law,  we 
think  the  same  rule  obtains  here  as  in  other  cases,  that  the  court 
should  confine  its  attention  to  the  law,  and  not  allow  extrinsic 
circumstances  to  introduce  a  difficulty  where  the  language  is  plain. 
To  allow'force  to  a  practical  construction  in  such  a  case  would  be 
to  suffer  manifest  perversions  to  defeat  the  evident  pur- 
[*70]  pose  of  the  "law-makers.  "  Contemporary  construction 
.  .  .  ean  never  abrogate  the  text;  it  can  never  fritter 
away  its  obvious  sense ;  it  can  never  narrow  down  its  true  limila- 
tinns;  it  can  never  enlai^e  its  natural  boundaries."'  While  we 
conceive  this  to  be  the  true  and  only  safe  rule,  we  shall  be  obliged 
to  confess  that  some  of  the  cases  appear,  on  fifst  reading,  not  to 
have  observed  these  limitations.  In  the  case  of  Stuart  v.  Laiitl,' 
above  refen'ed  to,  the  practical  construction  was  regarded  as  con- 
bluHive.     To  the  objection  that  the  judges  of  the  Supreme  Court 
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period  of  several  years,  commencing  with  the  organization  of  the 
judicial  system,  affords  an  irresistible  answer,  and  has  indeed  fixed 
the  construction.     It  is  a  contemporary  interpretation  of  the  most 
forcible  nature.     This  practical  exposition  is  too  strong  and  obsti- 
nate to  be  shaken  or  controlled.     Of  course  the  question  is  at  rest, 
and  ought  not  now  to  be  disturbed."     This  is  certainly  very  strong 
language  ;  but  that  very  similar  in  character  was  used  by  the  Su- 
preme Court  of  Massachusetts  in  one  case  where  large  and  valu- 
able estates  depended  upon  a  particular  construction  of  a  statute, 
and  very  great  mischief  would  follow  from  changing  it.    The  court 
said  that,  "  although  if  it  were  now  res  integral  it  might  be  very 
difficult  to  maintain  such  a  construction,  yet  at  this  day  the  argu- 
ment ab  ineonvenienti  applies  with  great  weight.    We  cannot  shake 
a  principle  which  in  practice  has  so  long  and  so  extensively  pre- 
vailed.   If  the  practice  originated  in  error,  yet  the  error  is  now  so 
common  that  it  must  have  the  force  of  law.     The  legal  ground  on 
which  this  provision  is  now  supported  is,  that  long  and  continued 
usage  furnishes  a  contemporaneous  construction  which  must  pre- 
vail over  the  mere  technical  import  of  the  words." ^     Language 
nearly  as  strong  was  also  used  by  the  Supreme  Court  of  Maryland, 
where  the  point  involved  was  the  possession  of  a  certain  power  by 
the  legislature,  which  it  had  constantly  exercised  for  nearly  seventy 
years.* 

It  is  believed,  however,  that  in  each  of  these  cases  an  examina- 
tion of  the  Constitution  left  in  the  minds  of  the  judges 
sufficient  *  doubt  upon  the  question  of  its  violation  to  [*  71] 
warrant  their  looking  elsewhere  for  aids  in  interpretation, 
^d  that  the  cases  are  not  in  conflict  with  the  general  rule  as 
*bove  laid  down.  Acquiescence  for  no  length  of  dtiine  can  legalize 
*  clear  usurpation  of  power,  where  the  people  have  plainly  ex- 
pressed their  will  in  the  Constitution,  and  appointed  judical  tri- 
nunals  to  enforce  it.     A  power  is  frequently  yielded  to  merely 


^  Rogers  p.  Goodwin,  2  Mass.  478. 
^  also  Fall  v.  Hazelrigg,  45  Ind. 
576;  Scanlan  p.  Childs,  33  Wis  663. 

*  State  p.  Mayhew,  2  Gill,  487. 
^  Essex  Co.  p.  Pacific  Mills,  14  Allen, 
^^1  the  Supreme  Court  of  Massa- 
^^tta  expressed  the  opinion  that 
*J^  constitutionality  of  the  acts  of 
^^^^^^gress  making    treasary  notes    a 


legal  tender  ought  not  to  be  treated 
by  a  State  court  as  open  to  diseuRsion 
after  the  notes  had  practically  con- 
stituted the  currency  of  the  country 
for  five  years.  At  a  still  later  day, 
however,  the  judges  of  the  Supreme 
Court  of  the  United  States  held  these 
acts  void,  though  they  afterwards 
receded  from  this  position. 
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because  it  18  claimed,  and  it  may  be  exercised  for  a  long  period, 
in  violation  of  the  constitutional  prohibition,  without  the  mischief 
which  the  Constitution  was  designed  to  guai-d  against  appearing, 
or  without  any  one  being  sufficiently  interested  in  the  subject  to 
raise  the  question  ;  but  these  circumstances  cannot  be  allowed  to 
sanction  a  clear  infraction  of  the  Constitution.'  We  think  vte 
allow  to  contempoiitry  and  practical  construction  its  full  legitimate 
force  when  we  suffer  it,  where  it  is  clear  and  uniform,  to  solve  in 
its  own  favor  the  doubts  wliich  arise  on  reading  the  instrument 
to  be  construed.' 


'  See  further,  on  this  subject,  the 
case  of  Sadler  v.  LBngfaam,  M  Ala. 
Sll,  S31;  People  p.  Allen,  42  N.  Y. 
SS4. 

*  There  are  cases  which  clearly  go 
further  than  any  we  have  quoted,  and 
which  sustain  legislative  action  which 
they  hold  to  be  uaurpatiou,  on  the  sole 
ground  of  long  acquiescence.  Thus 
in  Brigham  v.  Miller,  17  Ohio,  44t), 
the  question  was.  Has  the  legislature 
power  to  grant  diTorecs?  The  court 
say:  "  Our  legislature  have  assumed 
and  exercised  this  power  for  a  period 
of  more  than  forty  years,  although  a 
clear  aud  palpable  assumption  of 
power,  and  an  eneroachnient  upon 
the  judicial  department,  in  violation 


is  unwarranted  and  unconstitutdonal, 
an  encroachment  upon  the  duties  of 
the  judiciary,  and  a  striking  doitu  of 
the  dearest  rights  of  individuals,  with- 
out authority  of  law.  We  trust  wb 
have  said  enough  to  vindicate  the 
Constitution,  and  feel  confident  that 
no  department  of  state  has  any  dis- 
position to  violate  it,  and  that  the  evil 
will  cease."  So  in  Johnson  v.  Joliet, 
and  Chicago  Railroad  Co.,  23  III.  207, 
tho  question  was  whether  railroad 
corporations  could  be  created  by 
special  law,  without  a  special  declara- 
tion by  way  of  preamble  that  tfae  ob- 
ject to  be  accomplished  could  not  be 
attained  by  general  law.  The  court 
late  to  make  this 
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♦  Uf^'ust  Proviinans.  [♦72] 

We  have  elsewhere  expressed  the  opinion  that  a  statute  cannot 
be  declared  void  on  the  ground  solely  that  it  is  repugnant 

to  a  supposed  general  intent  or  *  spirit  which  it  is  thought     [*78] 
pervades  or  lies  concealed  in  the  Constitution,  but  wholly 

preamble,  as  in  the  act  to  incorporate  force  with  me.  It  is  not  for  us,  but 
the  Central  Railroad  Company.  That  for  those  who  made  the  instrument, 
preamble  was  placed  there  by  the  to  supply  its  defects.  If  the  legisla- 
wriier  of  this  opinion,  and  a  strict  ture  or  the  courts  may  take  that  office 
compliance  with  this  clause  of  the  upon  themselves,  or  if,  under  color  of 
CoQstituUon  would  have  rendered  it  construction,  or  upon  any  other  spe- 
neoeflaary  in  every  subsequent  act.  cious  ground,  they  may  depart  from 
But  the  legislature,  in  their  wisdom,  that  which  is  plainly  declared,  the 
have  thought  differently,  and  have  people  may  well  despair  of  ever  being 
acted  differently,  until  now  our  special  able  to  set  any  boundary  to  the  powers 
legialation  and  its  mischiefs  are  be-  of  the  government.  Written  consti- 
yond  recovery  or  remedy."  These  tutions  will  be  more  than  useless, 
cases  certainly  presented  very  strong  Believing  as  I  do  that  the  success  of 
nioti?e8  for  declaring  the  law  to  be  free  institutions  depends  upon  a  rigid 
what  it  was  not :  but  it  would  have  adherence  to  the  fundamental  law,  I 
hceo  mteresting  and  useful  if  either  have  never  yielded  to  considerations  of 
^  these  learned  courts  had  enumer-  expediency  in  expounding  it.  There 
&ted  the  evils  that  must  be  placed  in  is  always  some  plausible  reason  for 
^e  opposite  scale  when  the  question  latitudinarian  constructions  which  are 
is  whether  a  constitutional  rule  shall  resorted  to  for  the  purpose  of  acquir- 
^  disregarded ;  not  the  least  of  which  ing  power ;  some  evil  to  be  avoided 
Ut  the  encouragement  of  a  disposition  or  some  good  to  be  attained  by  push- 
on  the  part  of  legislative  bodies  to  set  ing  the  powers  of  the  government 
Slide  constitutional  restrictions,  in  the  beyond  their  legitimate  boundary.  It 
^M  that,  if  the  unconstitutional  law  is  by  yielding  to  such  influences  that 
can  once  be  put  in  force,  and  large  constitutions  are  gradually  under- 
interests  enlbted  under  it,  the  courts  mined  and  finally  overthrown.  My 
^U  not  venture  to  declare  it  void,  rule  has  ever  been  to  follow  the  fun- 
^Qt  will  submit  to  the  usurpation,  no  damental  law  as  it  is  written,  regard- 
^''^stter  how  gross  and  daring.  We  less  of  consequences.  If  the  law  does 
H^^  with  the  Supreme  Court  of  not  work  well,  the  people  can  amend 
lodiaQif  that  in  construing  constitu-  it;  and  inconveniences  can  be  borne 
^t  ooorts  have  nothing  to  do  with  long  enough  to  await  that  process. 
^  argument  ab  inconrenienli,  and  But  if  the  legislature  or  the  courts 
uooki  not  **  bend  the  Constitution  undertake  to  cure  defects  by  forced 
^ sait  the  law  of  the  hour."  Green-  and  unnatural  constructions,  they  in- 
^e  Township  v.  Black,  5  Ind.  5G5;  flict  a  wound  upon  the  Constitution 
^with  Bronxon.  Ch.  J.,  in  what  he  which  nothing  can  heal.  One  step 
^7>  in  Oakley  o.  Aspinwall,  3  N.  Y.  taken  by  the  legislature  or  the  judi- 
^*  **  It  is  highly  probable  that  in-  ciary,  in  enlarging  the  powers  of  the 
f^^cniences  will  result  from  follow-  government,  opens  the  door  for  an* 
^  ^  Constitution  as  it  is  written,  other  which  will  be  sure  to  follow ; 
"^  that  conaideration  can  have  no  and  so  the  process  goes  on  until  all 
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unexpressed,  or  because,  in  the  opinion  of  the  court,  it  violates 
fundamentnl  rights  or  principles,  if  it  wai^  passed  in  the  exercise 
of  a  power  which  the  Constitution  confers.'  Still  less  will  the 
injustice  of  a  constitutional  provision  authorize  the  courts  to  dis- 
regard it,  or  indirectly  to  annul  it  by  construing  it  away.  It  is 
quite  possible  that  the  people  may,  under  the  influence  of  tempo- 
rary prejudice,  or  a  mistaken  view  of  public  policy,  incorporate 
provisions  in  their  charter  of  government,  infringing  upon  the 
proper  rights  of  individual  citizens  or  upon  principles  which  ought 
ever  to  be  regarded  as  sncied  and  fundamental  in  republican 
government ;  and  it  is  also  possible  that  obnoxious  classes  may  be 
unjustly  disfranchised.  The  remedy  for  such  injustice  must  he 
found  in  the  action  of  the  people  themselves,  through  an  umeiid- 
ment  of  their  work  when  better  counsels  prevail.  Such  provi- 
sions, wlien  free  from  doubt,  must  receive  the  »ime  construction 
as  any  other.  We  do  not  say.  however,  that  if  a  clause  should  be 
found  in  a  constitution  which  should  appear  at  first  blush  to 
demand  a  construction  leading  to  monstrous  and  absurd  conse- 
quences, it  might  not  be  the  duty  of  the  court  to  question  and 
cross-question  such  clause  closely,  with  a  view  to  discover  in  it, 
if  possible,  some  other  meaning  more  consistent  with  the  general 
purposes  and  aims  of  these  instruments.  When  such  a  case  arises, 
it  will  be  time  to  consider  it.^ 
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his  *  opinion,  the  proposed  action  would  be  of  doubtful    [*  74] 
constitutionality,  is  bound  upon  the  doubt  alone  to  abstain 
from  acting.     Whoever  derives  power  from  the  Constitution  to 
perform  any  public  function  is  disloyal  to  that  instrument,  and 
grossly  derelict  in  duty,  if  he  does  that  which  he  is  not  reasonably 
satisfied  the  Constitution  permits.     Whether  the  power  be  legisla- 
tive, executive,  or  judicial,  there  is  manifest  disregard  of  constitu- 
tional and  moral  obligation  by  one  who,  having  taken  an  oath  to 
observe  that  instrument,  takes  part  in  an  action  which  he  cannot 
say  he  believes  to  be  no  violation  of  its  provisions.     A  doubt  of 
the  constitutionality  of  any  proposed  legislative  enactment  should 
in  any  case  be  reason  sufficient  for  refusing  to  adopt  it ;  and,  if 
legislators  do  not  act  upon  this  principle,  the  reasons  upon  which 
are  based   the  judicial   decisions  sustaining  legislation  in  very 
many  cas^s  will  cease  to  be  of  force. 

Directory  and  Mandatory  Provisions. 

The  important  question  sometimes  presents  itself,  whether  we 
are  authorized  in  any  case,  when  the  meaning  of  a  clause  of  the 
Constitution  is  arrived  at,  to  give  it  such  practical  construction  as 
will  leave  it  optional  with  the  department  or  officer  to  which  it 
is  addressed  to  obey  it  or  not  as  he  shall  see  fit.  In  respect  to 
statutes  it  has  long  been  settled  that  particular  provisions  may  be 
J^garded  as  directory  merely  ;  by  which  is  meant  that  they  are  to 
be  considered  as  giving  directions  which  ought  to  be  followed,  but 
Dot  as  80  limiting  the  power  in  respect  to  which  the  directions 
*re  given  that  it  cannot  eflFectually  be  exercised  without  observing 
them.  The  force  of  many  of  the  decisions  on  this  subject  will  be 
readily  assented  to  by  all ;  while  others  are  sometimes  thought  to 
go  to  the  extent  of  nullifying  the  intent  of  the  legislature  in  essen- 
tial paiticulars.  It  is  not  our  purpose  to  examine  the  several 
<^8  critically,  or  to  attempt  —  what  we  deem  impossible  —  to 
reconcile  them  all ;  but  we  shall  content  ourselves  with  quoting 
from  a  few,  with  a  view,  if  practicable,  to  ascertaining  some  line 
^f  principle  upon  which  they  can  be  classified. 

There  are  cases  where,  whether  a  statute  was  to  be  regarded  as 
Dierely  directory  or  not,  was  made  to  depend  upon  the  employing 
®f  failing  to  employ  negative  words  plainly  importing  that  the 
^  nhould   be   done   in  a  particular  manner  or  time,  and  not 
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[•75]  *  otherwue.^  The  use  of  8ueh  words  is  often  very  con- 
clusive of  an  intent  to  impose  s  limitation ;  but  their 
absence  is  by  no  mesna  equally  conclusive  that  the  statute  was 
Dot  deugned  to  be  mandatory.'  Lord  Mamfield  would  have  the 
question  whether  mandatoiy  or  not  depend  upon  whether  that 
which  was  directed  to  be  done  was  or  was  not  of  the  essence  of  the 
thing  required.^  The  Supreme  Court  of  New  York,  in  an  opinion 
afterwards  approved  by  the  Court  of  Appeals,  laid  down  the  rule 
aa  one  settled  by  authority,  that  "  statutes  directing  the  mode  of 
proceeding  by  public  officers  are  directory,  and  are  not  regarded  as 
essential  to  the  validity  of  the  proceedings  themselves,  unless  it  be 
so  declared  in  the  statute."  *  This  rule  strikes  us  as  very  general, 
and  as  likely  to  include  within  Us  scope,  in  many  cases,  things 
which  are  of  the  very  essence  of  the  proceeding.  The  questions 
in  that  case  were  questions  of  irregularity  under  election^laws,  not 
in  any  way  hindering  the  comjjlete  expression  of  the  will  of  the 
electors;  and  the  court  was  doubtless  right  in  holding  that  the 
election  was  not  to  be  avoided  for  a  failure  in  the  officers  appointed 
for  its  conduct  to  comply  in  all  respects  with  the  directions  of 
the  statute  there  in  question.  The  same  court  in  another  case 
say :  "  Statutory  requisitions  are  deemed  directory  only  when  tbey 
relate  to  some  immaterial  matter,  where  a  compliance  is  a  matter 
of  convenience  rather  than  of  substance."  '  The  Supreme  Court 
of  Michigan,  in  a  case  involving  the  validity  of  proceedings  ou  the 


CH.  lY.]  CONSTRUCTION  OF  STATE  CONSTITUTIONS.  91 

sale  of  land  for  taxes,  laid  down  the  rule  that  ^^  what  the  law 
requires  to  be  done  for  the  protection  of  the  tax-payer  is  mandatory, 
and  cannot  be  regarded  as  directory  merely."  ^     A  similar  rule  was 
recognized  in  a  recent  case  in  Illinois.     Commissioners  had  been 
appointed  to  ascertain  and  assess  the  damage  and  recompense  due 
to  the  owners  of  land  which  might  be  taken,  on  the  real  estate  of 
the  persons  benefited  by  a  certain  local  improvement,  in  proportion 
as  nearly  as  might  be  to  the  benefits  resulting  to  each.     By  the 
statute,  when  the  assessment  was  completed,  the   com- 
missioners were  to  sign  and  return  the  same  to  the  *  city    [*  76] 
council  within  forty  days  of  their  appointment.     This 
provision  was  not  complied  with,  but  return  was  made  afterwards, 
and  the  question  was  raised  as  to  its  validity  when  thus  made. 
Li  the  opinion   of  the   court,  this  question  was  to  be  decided 
by  ascertaining  whether  any  advantage  would  be  lost,  or  right 
destroyed,   or  benefit  sacrificed,  either  to  the  public  or  to  any 
individual,  by  holding  the  provision  directory.     After  remarking 
that  they  had  held  an  assessment  under  the  general  revenue  law, 
returned  after  the  time  appointed  by  law,  as  void,  because  the 
person  assessed  would   lose  the  benefit  of  an  appeal  from  the 
assessment,^  they  say  of  the  statute  before  the  court :  "  There  are 
BO  negative  words  used  declaring  that  the  functions  of  the  com- 
missioners shall  cease  after  the  expiration  of  the  forty  days,  or 
that  they  shall  not  make  their  return  after  that  time  ;  nor  have 
vebeeu  able  to  discover  the  least  right,  benefit,  or  advantage  which 
the  property  owner  could  derive  from  having  the  return  made 
^thin  that  time,  and  not  after.     No  time  is  limited  and  made 
dependent  on  that  time,  within  which  the  owner  of  the  property 
^y  W'y  *^  ^^ve  the  assessment  reviewed  or  corrected.     The 
Dext  section  requires  the  clerk  to  give  ten  days'  notice  that  the 
assessment  has  been  returned,  specifj-ing  the  day  when  objections 
^fty  be  made  to  the  assessment  before  the  common  council  by 
parties  interested,  which  hearing  may  be  adjourned  from  day  to 
%;  and  the   common   council  is  empowered  in  its  discretion 
to  confirm  or  annul  the  assessment  altogether,  or  to  refer  it  back  to 

*  Clark   V.    Crane,   5    Mich.   154.  ought  to  be  taxed  in  proportion  to  its 

^  also  Shawnee  County  v.  Carter,  value  "  is  a  prohibition   against  its 

'  ^.  115.     In  Life  Association  o.  being  taxed  in  any  other  mode,  and 

ooard  of  Assessors,  49  Mo.   512,  it  the  word  ought  is  mandatory. 
^  held  that  a  constitutional  provision         ^  Marsh  o.  Chestnut,  14  111.  223. 
^  "  all  property  subject  to  taxation 
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the  same  commissioners,  or  to  others  to  he  by  them  appointed. 
As  the  property  owner  has  the  same  time  and  opportunity  to 
prepare  himself  to  object  to  the  assessment  and  have  it  corrected, 
whether  the  return  be  made  before  or  after  the  expiration  of  the 
forty  days,  the  case  differs  from  that  of  Chestnut  v.  Marsh,*  at 
the  very  point  on  which  that  case  turned.  Nor  is  there  any  other 
portion  of  the  chapter  which  we  have  discovered,  bringing  it 
within  the  principle  of  that  case,  which  is  the  well -recognized 
rule  in  all  the  books."  ^ 

The  rule  is  nowhere  more  clearly  stated  than  by  Chief  Justice 
Shaw,  in  Torrey  v.  Milbury,''  which  was  also  a  tax  case. 
[•  77]  "  In  •  considering  the  various  statutes  regulating  the  as- 
sessment of  taxes,  and  the  measures  preliminary  thereto, 
it  is  not  always  easy  to  distinguish  which  are  conditions  precedent 
to  the  legality  and  validity  of  the  tax,  and  which  are  directory 
merely,  and  do  not  constitute  conditions.  One  rule  is  very  plain 
and  well  settled,  that  all  those  measnres  that  are  intended  for  the 
security  of  the  citizen,  for  insui-ing  equality  of  taxation,  and  to 
enable  every  one  to  know  with  reasonable  certainty  for  what  polls 
and  for  what  real  estate  he  is  taxed,  and  for  what  all  those  who  are 
liable  with  him  are  taxed,  are  conditions  precedent;  and  if  they 
are  not  observed,  he  is  not  legally  taxed  ;  and  he  may  resist  it  in 
any  of  the  modes  authorized  hy  law  for  contesting  the  validity  of 
the  tax.     But  many  regulations  are  made  by  statutes  designed  for 
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method,  system,  and  uniformity  in  the  modes  of  proceeding,  a 
compliance  or  non-compliance  with  which  does  in  no  respect 
affect  the  rights  of  tax-paying  citizens.  These  may  be  consid- 
ered directory.  Officers  may  be  liable  to  legal  animadversion, 
perhaps  to  punishment,  for  not  observing  them  ;  but  yet  their 
observance  is  not  a  condition  precedent  to  the  validity  of  the 
tax." 

We  shall  quote  further  only  from  a  single  other  case  upon  this 

point.    The  Supreme  Court  of  Wisconsin,  in  considering  the  va- 

Udity  of  a  statute  not  published  within  the  time  required  by  law, 

'^  understand  the  doctrine  concerning  directory  statutes  to  be  this : 

that  where  there  is  no  substantial  reason  why  the  thing  to  be  done 

might  not  as  well  be  done  after  the  time  prescribed  as  before,  no 

presumption  that  by  allowing  it  to  be  so  done  it  may  work  an 

iujury  or  wrong,  nothing  in  the  act  itself,  or  in  other  acts  relating 

to  the  same  subject-matter,  indicating  that  the  legislature  did  not 

intend  that  it  should  rather  be  done  after  the  time  prescribed  than 

not  to  be  done  at  all,  there  the  courts  assume  that  the  iutent  was, 

that  if  not  done  within  the  time  prescribed  it  might  be  done 

afterwards.     But  when  any  of  these  reasons  intervene,  then  the 

limit  is  established.*'  ^ 

These  cases  perhaps  sufficiently  indicate  the  rules,  so  far  as  any 
of  general  application  can  be  declared,  which  are  to  be  made  use  of 
in  determining  whether  the  provisions  of  a  statute  are  mandatory 
or  directory.  Those  directions  which  are  not  of  the  essence  of  the 
thing  to  be  done,  but  which  are  given  with  a  view  merely 
*  to  the  pi-oper,  orderly,  and  prompt  conduct  of  the  busi-  [*  78] 
Dess,  and  by  a  failure  to  obey  which  the  rights  of  those 

• 

interested  will  not  be  prejudiced,  are  not  commonly  to  be  regarded 
*8  mandatory  ;  and  if  the  act  is  performed,  but  not  in  the  time  or 
in  the  precise  mode  indicated,  it  may  still  be  sufficient,  if  that 
which  is  done  accomplishes  the  substantial  purpose  of  the  statute.^ 

^  State  V.  Lean,  9  Wis.  292.     See  or  rights  are  concerned,  and  the  pub- 

fiifther,  for  the  views  of  this  court  on  lie  or  third  persons  have  a  claim  de 

^besQbject  here  discossed,  Wendel  v,  jure  that  the  power  shall  be  exercised, 

^bin,  26  Wis.   390.     The  general  And  see  Wiley  ».  Flournoy,  30  Ark. 

^^<^ctrine  of  the  cases  above  quoted  is  (509. 

approved  and  followed  in  French  v.  ^  The    following,  in    addition    to 

Awards,  13  Wall.  506.     In  Low  v.  those  cited,  are  some  of  the  cases  in 

^ham,  61  Me.  566,  a  statute  is  said  this  country  in  which  statutes  have 

^  be  mandatory  where  public  interests  been  declared  directory  only:  Pond  p. 


L 
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But  this  rule  presupposes  that  no  negative  words  are  employed  ii 
the  statute  which  expressly  or  by  necessary  implication  forbid  tb' 
doing  of  the  act  at  any  other  time  or  in  any  other  manner  than  a 
directed.  Even  as  thus  laid  down  and  restricted,  the  doctrine  i 
one  to  be  applied  with  much  circumspection ;  for  it  is  not  to  l> 
denied  that  the  courts  have  sometimes,  in  their  anxiety  to  sustaii 
the  proceedings  of  careless  or  incompetent  officers,  gone  very  ia 
in  substituting  a  judicial  view  of  what  was  essential  for  tba 
declared  by  the  legislature.' 

But  the  courts  tread  upon  very  dangerous  ground  when  the 
venture  to  apply  the  rules  which  distinguish  directory  and  mands 
tory  statutes  to  the  provisions  of  a  constitution.  Constitutions  d 
not  usually  undertake  to  prescribe  mere  rules  of  proceeding,  ex 
cept  when  such  rules  are  looked  upon  as  essential  to  the  thing  t 
be  done;  and  they  must  then  be  regarded  in  the  light  of  limiu 
tions  upon  the  power  to  be  exercised.  It  is  the  province  of  a 
instrument  of  this  solemn  and  permanent  character  to  establis 

those  fundamental  maxims,  and  fix  those  unvarying  rule 
[•  79]    by  which  all  •  departments  of  the  government  must  at  a 

times  shape  their  conduct ;  and  if  it  descends  to  prescri. 

Negus.    3    Mass.  230;     Willkins  r.  144;  New  Orleans  c.    St  Row«, 

School  District,  21  Pick.  75;  Citv  of  La.  Au.  573:   Edwards  v.  J&mes, 

Low«U  V.  Iladley,  8  Met  16U;  Holland  Tex.  52 ;  State  t.   Click,  2  Ala.  S 

c.  Osgood.  8  Vt.  280 ;  CorUss  r.  lor-  Savage    v.    Walshe.    26    Ala.    6= 
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iog  mere  rules  of  order  in  unessential  matters,  it  is  lowering  the 
proper  dignity  of  such  an  instrument,  and  usurping  the  proper 
province  of  ordinary  legislation.  We  are  not  therefore  to  expect 
to  find  in  a  constitution  provisions  which  the  people,  in  adopting 
it,  have  not  regarded  as  of  high  importance,  and  worthy  to  be 
embraced  in  an  instrument  which,  for  a  time  at  least,  is  to  control 
alike  the  government  and  the  governed,  and  to  foi*m  a  standard 
by  which  is  to  be  measured  the  power  which  can  be  exercised  as 
well  by  the  delegate  as  by  the  sovereign  people  themselves.  If 
directions  are  given  respecting  the  times  or  modes  of  proceeding 
in  which  a  power  should  be  exercised,  there  is  at  least  a  strong 
presumption  that  the  people  designed  it  should  be  exercised  in 
that  time  and  mode  only  ;  ^  and  we  impute  to  the  people  a  want  of 
due  appreciation  of  the  purpose  and  proper  province  of  such  an 
instrument,  when  we  infer  that  such  directions  are  given  to  any 
other  end.  Especially  when,  as  hacr  been  already  said,  it  is  but 
&ir  to  presume  that  the  people  in  their  constitution  have  ex- 
pressed themselves  in  careful  and  measured  terms,  corresponding 
with  the  immense  importance  of  the  powers  delegated,  and  with 
ft  view  to  leave  as  little  as  possible  to  implication.' 

There  are  some  cases,  however,  where  the  doctrine  of  directory 
statutes  has  been  applied  to  constitutional  provisions ;  but  they 
are  so  plainly  at  variance  with  the  weight  of  authority  upon  the 
precise  points  considered  that  we  feel  warranted  in  saying  that 
the  judicial  decisions  as  they  now  stand  do  not  sanction  the  ap- 
plication. In  delivering  the  opinion  of  the  New  York  Court  of 
Appeals  in  one  case,  Mr.  Justice  Willard  had  occasion  to  con- 
sider the  constitutional  provision,  that  on  the  final  passage  of  a 
bill  the  question  shall  be  taken  by  ayes  and  noes,  which  shall  be 
duly  entered  upon  the  journals  ;  and  he  expressed  the  opinion  that 
It  was  only  dii*ectory  to  the  legislature.*     The  remark  was  obiter 


^  See  State  v.  Johnson,  26  Ark. 

*Wolcott  V.  Wigton,  7  Ind.  49; 

P*r  Branson,  J. ,  in  People  r.  Purdy , 

^Hill,  36;  Greencastie  Township  v. 

®l*ck,  5  Ind.  506;  Opinions  of  Judges, 

^  Shep.  458.     See    People  r.    Law- 

^««5c,  36  Barb.  177 ;   State  v.  John- 

^^  26  Ark.  281.     '•  The  essential 

'^^^  and  object  of  constitutional 


law  being  restrictive  upon  the  powers 
of  the  several  departments  of  govern- 
ment, it  is  difficult  to  comprehend 
how  its  provisions  can  be  regarded  as 
merely  directory . ' '  Nichohon^  Ch .  J. , 
in  Cannon  v.  Mathes,  8  Heisk.  504, 
517. 

*  People  V.    Supervisors   of    Che* 
nango,  8  N.  Y.  828. 
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ctum,  08  the  court  had  already  decided  thnt  the  provision  had 
sen  fully  complied  with  ;  and  those  familiar  with  the  reasons 
which  have  induced  the  insertion  of  this  clause  in  our 
*  80]     *  couHtitutions  will  not  readily  concede  that  its  sole  desi);rft 
was  to  establish  a  mere  rule  of  order  for  legislative  pro  - 
ceedingB,  which  might  be  followed  or  not  at  discretion.     Mr.  Chie  f 
Justice  Thurman,  of  Ohio,  in  a  case  notcalling  for  a  discussion  of 
the  subject,  has  considered  a  statute  whose  validity  was  assailed 
on  the  ground  that  it  was  not  passed  in  the  mode  prescribed  by 
the  constitution.     "  By  the  term  mod^,"  he  says,  "  I  do  not  meawi 
to  include  the  authoriti/  in  which  the  law-making  power  resides,  ox 
the  number  of  votes  a  bill  must  receive  to  become  a  law,     TbEk.'t 
the  power  to  make  laws  is  vested  in  the  assembly  alone,  and  tbn.t 
no  act  has  any  force  that  wag  not  passed  by  the  number  of  vot^x 
required  by  the  constitution,  are  nearly,  or  quite,  self-evider»t 
propositions.     These  essentials  relate  to  the  authority  by  whid~], 
rather   than   the   mode   in  which,  laws  are  to  be  made.     No  '^ 
to  secure  the  careful  exercise  of  this  power,  and  for  other  gocz^ii 
reasons,  the  constitution  prescribes  or  recognizes  certain  things    "A) 
be  done  in  the  enactment  of  laws,  which  things  form  a  ooui — ^« 
or  mode  of  legislative  procedure.     Thus  we  find,  inter  alia,  t  .Ke 
provision  that  every  bill  shall  be  fully  and  distinctly   read  ^mma 
three  different  days,  unless,  in  case  of  urgency,  three-fourths        o' 
the  house  in  which  it  shall  be  pending  shall  dispense  with  tB^vis 
rule.     This  is  an  important  provision  without  doubt.  Imt.  neva^^'' 
reason  fur  saying  that  it  is  merely  directa^='ry 
[Itservmice   by    the  assembly  '^ 
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them  would  be  less  fatal  to   an   act   than   a  violation  of  the 
other."  1 

A  requirement  that  a  law  shall  be  read  dhtinctly^ 
whether  *  mandatory  or  directoiy,  is,  from  the  very  na-    [*  81] 
tureof  the  case,  addressed  to  the  judgment  of  the  legis- 
lative body,  whose   decision  as   to  what  reading  is  sufficiently 
distinct  to  be  a  compliance  cannot  be  subject  to  review.     But  in 
the  absence  of  authority  to  the  contrary,  we  should  not  have 
supposed  that  the  requirement  of  three  successive  readings  on 
different  days  stood  upon  the  same  footing.^     To  this  extent  a 
definite  and  certain  rule  is  capable  of  being,  and  has  been,  laid 
down,  which  can  be  literally  obeyed ;  and  the  legislative  body 
cannot  suppose  or  adjudge  it  to  have  been  done  if  the  fact  is  oth- 
erwise.    The  requirement  has  an  important  purpose,  in  making 
legislators  proceed  in  their  action  with  caution  and  deliberation ; 
^d  there  cannot  often  be  difficulty  in  ascertaining  from  the  leg- 
islative records  themselves  if  the  constitution  has  been  violated 
JQ  this  particular.     There  is,  therefore,  no  inherent  difficulty  in 
^he  question  being  reached  and  passed  upon  by  the  courts  in  the 
ordinary  mode,  if  it  is  decided  that   the   constitution   intends 
legislation  shall  be  reached  through  the  three  readings,  and  not 
Otherwise. 

The  opinion  above  quoted  was  recognized  as  law  by  the  Su- 
preme Court  of  Ohio  in  a  case  soon  after  decided.     In  that  case 
the  court  proceed  to  say :  "  The  .  .  .  provision  .  .  .  that  no  bill 
shall  contain  more  than  one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title,  is  also  made  a  permanent  rule  in  the  introduc- 
tion and  passage  of  bills  through  the  houses.     The  subject  of  the 
bill  is  required  to  be  clearly  expressed  in  the  title  for  the  purpose 
of  advising  members  of  its  subject,  when  voting  in  cases  in  which 
the  reading  has  been  dispensed  with  by  a  two-thirds  vote.     The 
provision  that  a  bill  shall  contain  but  one  subject  was  to  prevent 
combinations  by  which  various  and  distinct  matters  of  legislation 
should  gain  a  support  which  they  could  not  if  presented  separately. 

^  Miller  o.  State,  3  Ohio,  n.  s.  483.  ^  See  People  v.  Campbell,  3  Gilm. 

-^e  provision  for  three  readings  on  466;  McCuUoch  v.  State,  11  Ind.  432; 

^P<^te   days    does    not    apply    to  Cannon    r.    Mathes,    8    Heisk.    504; 

^^i^dments  made  in  the  progress  of  Spangler  v.  Jacoby,  14  111.  297;  Peo- 

^  l>ill  through  the  houses..    People  pie  v.   Stame,  35  111.    121-;   Ryan  ». 

••  Wallace,  70  111.  680.  Lynch,  68  111.  160. 
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Ab  a  rule  of  proceeding  in  the  General  Assembly,  it  is  m 
an  important  one.  But  if  it  was  intended  to  effect  any 
object  for  the  benefit  of  the  people  in  the  examination,  c 
tion,  or  operation  of  acts  passed  and  published,  we  are  v 
perceive  it.  The  title  of  an  act  may  indicate  to  the  n 
subject,  and  under  the  rule  each  act  would  contain  one 
To  suppose  that  for  such  a  purpose  the  Constitutional  Coi 
adopted  the  rule  under  consideration,  would  impute  to 

most  minute  provision  for  a  very  imperfect  headii 
[*  82]    chapters  of  laws  and  their  subdivision.     This*) 

being  intended  to  operate  upon  bills  in  their 
through  the  General  Assembly,  it  must  be  held  to  be  ( 
only.  Jt  relates  to  bills,  and  not  to  acts.  Jt  would  be  n 
chievous  in  practice  to  make  the  validity  of  every  law  depe 
the  judgment  of  every  judicial  tribunal  of  the  State,  as  to 
au  act  or  a  bill  contiiined  more  than  one  subject,  or  whe 
one  subject  was  clemly  expressed  in  the  title  of  the  act 
Such  a  question  would  be  decidedacconlingto  the  mental  [ 
and  mental  discipline  of  each  justice  of  the  peace  and  jud 
practical  benefit  could  arise  from  such  inquiries.  We  ar 
fore  of  opinion  that  in  general  the  only  safeguard  aga 
violation  of  these  rules  of  the  houses  is  their  regard  for,  a 
oath  to  support,  the  constitution  of  the  Stale.  We  say, 
eraf,  the  only  safeguard;   for  whether  a  manifestly  gi 
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If  the  prevailing  doctrine  of  the  courts  were  in  accord  with  this 
decision,  it  might  become  important  to  consider  whether  the  object 
of  the  clause  in  question,  as  here  disclosed,  was  not  of  such  a 
character  as  to  make  the  provision  mandatory  even  in  a  statute. 
But  we  shall  not  enter  upon  that  subject  here,  as  elsewhere  we 
shall  have  occasion  to  refer  to  decisions   made   by  the  highest 
judicial  tribunals  in  nearly  all  of  the  States,  recognizing  similar 
provisions  as  mandatory,  and  to  be  enforced  by  the  courts.     And 
we  concur  fully  in  what  was  said  by  Mr,  Justice  Emmot  in  speak- 
ing of  this  very  provision,  that  "  it  will  be  found  upon  full  con- 
sideration to  be  difficult  to  treat  any  constitutional  provision  as 
merely  directory  and  not  imperative."  ^    And  with  what  is  said 
bj  Mr.  Justice  Lumpkin^  as  to  the  duty  of  the  courts :  ^^  It  has 
been  suggested  that  the  prohibition  in  the  seventeenth  section  of 
the  first  article  of  the  constitution,  *  Nor  shall  any  law  or  ordi- 
iiance  pass  containing  any  matter  different  from  what  is  expressed 
in  the  title  thereof,'  is  directoiy  only  to  the  legislative  and  execu- 
tive or  law-making  departments  of  the  government.     But  we  do 
fiot  so  understand  it.     On  the  contrary,  we  consider  it  as 
Jnuch  a  *  matter  of  judicial  cognizance  as  any  other  pro-    [*  83] 
vision  in  that  instrument.     If  the  courts  would  refuse  to 
execate  a  law  suspending  the  writ  of  habeaB  corpus  when  the  pub- 
lic satety  did  not  require  it,  a  law  violatory  of  the  freedom  of  the 
press,  or  trial  by  jury,  neither  would  they  enforce  a  statute  which 
contained  matter  different  from  what  was  expressed  in  the  title 
thereof."  « 

Self-executing  Provisions. 

But  although  all  the  provisions  of  a  constitution  are  to  be  re- 
sted as  mandatory,  there  are  some  which,  from  the  natuie  of 
^6  case,  are  as  incapable  of  compulsory  enforcement  as  are  direc- 
tly provisions  in  general.  The  reason  is  that,  while  the  purpose 
^^7  be  to  establish  rights  or  to  impose  duties,  they  do  not  in  and 
^f  themselves  constitute  a  sufficient  rule  by  means  of  which  such 
^ht  may  be  protected  or  such  duty  enforced.     In  such  cases, 

^  People  p.  Lawrence,  86  Barb.  1S6.  7  Ind.  683;  People  v.  Stame,  35  111. 

'Protho  V.  Orr,  12  Geo.  36.    See  121;    State  v.   Miller,  45  Mo.    495; 

1^  Opinions  of  Judges,  IS  Me.  45S;  WeaTer    r.    Lapsley,    43    Ala.    224; 

^^  Central  Railroad  Co.  9.  Potts,  Nougues  o.  Douglass,  7  Cal.  65. 
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before  the  constitutional  provision  can  be  made  effectual,  supple- 
mental lefrislation  must  be  had  ;  and  the  provision  is  in  its  nature 
mandiitory  to  the  legislature  to  enact  the  needful  legislation, 
though  back  of  it  there  lies  no  authority  to  enforce  the  com- 
mand. Sometimes  the  constitution  in  terras  requires  the  legisla- 
ture to  enact  laws  on  a  particular  subject ;  and  here  it  is  obvious 
that  the  requirement  has  only  a  moral  force :  the  legislature  ought 
to  obey  it ;  but  the  right  intended  to  be  given  is  only  assured 
when  the  legislation  is  voluntarily  enacted.  Illustrations  niavbe 
found  in  constitutional  provisions  requiring  the  legislature  to 
provide  by  law  uniform  and  just  rules  for  the  assessment  and 
collection  of  taxes;  these  must  lie  dormant  until  the  legislalion 
is  had  ;  •  they  do  not  displace  the  law  previously  in  force,  though 
the  purpose  may  be  manifest  to  do  away  with  it  by  the  legislation 
required.'  So,  however  plainly  the  constitution  may  recognize  the 
right  to  appropriate  private  property  for  the  general  benefit. 
the  appropriation  cannot  be  made  until  the  law  has  poiuted  oat 
the  Cikses,  and  given  the  means  by  which  compensation  maybe 
assured.'  A  different  illustration  is  afforded  by  the  new  amend- 
ments to  the  federal  Constitution.  Thus,  the  fifteenth  amend- 
ment provides  that  "  the  right  of  citizens  of  the  United  Stalw 
to  vote  shall  not  be  denied  or  abridged  by  the  United  States,  w 
by  any  State,  on  account  of  race,  color,  or  previous  condition  of 
servitude."     To  this  extent  it  is  self- executing,  and  of  its  own 
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manifestly  contemplate  no  legislation  whatever  to  give  them  full 
force  and  operation.^ 

A  constitutional  provision  may  be  said  to  be  self-executing  if 
it  supplies  a  sufficient  rule  by  means  of  which  the  right  given 
may  be  enjoyed  and  protected,  or  the  duty  imposed  may  be  en- 
forced; and  it  is  not  self-executing  when  it  merely  indicates 
principles,  without  laying  down  rules  by  means  of  which  those 
principles  may  be  given  the  force  of  law.  Thus,  a  constitution 
may  very  clearly  require  county  and  town  government ;  but  if  it 
fails  to  indicate  its  rnnge,  and  to  provide  proper  machinery,  it  is 
not  in  this  particular  self-executing,  and  legislation  is  essential.' 
Rights  in  such  a  case  may  lie  dormant  until  statutes  shall  provide 
for  them,  though,  in  so  far  as  any  distinct  provision  is  made  which 
by  itself  is  capable  of  enforcement,  it  is  law,  and  all  supplemen- 
tary legislation  must  be  in  harmony  with  it. 

The  provisions  exempting  homesteads  from  forced  sale  for  the 
satisfaction  of  debts  furnish  many  illustrations  of  self-executing 
provisions,  and  also  of  those  which  are  not  self-executing. 
Where,  as  in  California,  the  constitution  declares  that  "  the 
legislatui-e  shall  protect  by  law  from  forced  sale  a  certain  portion 
of  the  homestead  and  other  property  of  all  heads  of  families," 
the  dependence  of  the  provision  on  subsequent  legislative  action 
is  manifest.  But  where,  as  in  some  other  States,  the  constitution 
defines  the  extent,  in  acres  or  amount,  that  shall  be  deemed  to 
constitute  a  homestead,  and  expressly  exempts  from  any  forced 
sale  what  is  thus  defined,  a  rule  is  prescribed  which  is  capable  of 
enforcement.  Perhaps  even  in  such  cases  legislation  may  be  de- 
sirable, by  way  of  providing  convenient  remedies  for  the  protec- 
tion of  the  right  secured,  or  of  regulating  the  claim  of  the  right 
so  that  its  exact  limits  maybe  known  and  understood;  but  all 
such  legislation  must  be  subordinate  to  the  constitutional  provi- 
sion and  in  furtherance  of  its  purpose,  and  must  not  in  any  par- 
ticuhir  attempt  to  narrow  or  embarrass  it.  The  provision  of  a 
constitution  which   defines  a  homestead   and   exempts  it  from 

*  See  People  p.    Bradley,   60  111.  «  Wall,  Ex  parte,  48  Cal.  279;  At- 

People   ».    McRoberts,    62  111.  torn ey- General  ».  Common  Council  of 

5^;  Mitchell  V.  Illinois,  &c.  Coal  Co.,  Detroit,  29  Mich.  108. 

'"ni.286;  Beecher  v.  Baldy,  7  Mich. 

;  People  r.  Btimsey,  64  111.  41. 
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forced  sale  is  self-executing,  at  least  to  tliis  extent,  that,  though 
it  may  admit  of  supiilemeiitary  legislation  in  particulars  where  in 
itself  it  is  not  as  complete  as  may  be  desirable,  it  will  oveiiiJe 
and  nullify  whatever  legislation,  either  prior  or  subsetjiient, 
would  defeat  or  limit  the  homestead  which  is  thus  defined  and 
secured. 

We  have  thus  indicated  some  of  the  rules  which  we  think  are 
to  be  observed  in  the  construction  of  constitntions.  It  will  be 
perceived  that  we  have  not  thought  it  important  to  quote  and  to 
dwell  upon  those  arbitrary  rules  to  which  so  much  attention  is 
sometimes  given,  and  which  savor  rather  of  the  closet  than  of 
practical  life.  Our  observation  would  lead  us  to  the  conclusion 
that  they  are  more  often  resorted  to  as  aids  in  ingenious  attempts 
to  make  the  constitution  seem  to  say  what  it  does  not,  than  nitb 
a  view  to  make  that  instrument  express  its  real  intent.  All  ex- 
ternal aids,  and  especially  all  arbitrary  rules,  applied  to  instru- 
ments of  this  popular  character,  are  of  very  uncertain  value  ;  and 
we  do  not  regard  it  as  out  of  place  to  reiieat  here  what  we  have 
had  occasion  already  to  say  in  the  course  of  this  chapter,  that 
they  are  to  be  made  use  of  with  hesitation,  and  only  with  much 
circumspection.^ 

'  See  People  p.  Conies.  13  N.  Y.  ent  reBtriction  upon  the  mode  of  «>' 
300,per/o4Nxon,  J.;  Tempter.  Mead,  ercising  ttie  right  of  aufFragc,  theW 
4   VI    TAC.   ]■■■■<■  WriiiiK.   J,  ;   Tfuple     vix-i  S;i\n-  *\lsluii;  ,.r  ,iiiti(';)..il>"i  ''"' 
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d    more    extensive    relations,  hctret  in  cortice  is  a  familiar  maxim  of 

lot  be  restrained  to  their  more  the  law.     The  letter  killeth,  but  the 

and  immediate  sense^  if,  con-  spirit  maketh  alive,  is  the  more  forci- 

f  with  the  general   object  of  ble expression  of  Scripture."    Parker, 

hors  and  the  true  principles  Ch.  J. ,  in  Henshaw  r.  Foster,  9  Pick, 

impact,  they  can  be  extended  316.  There  are  some  very  pertinent  and 

r  relations  and  circumstances  forcible  remarks  by  Mr.  Justice  MU- 

an  improved  state  of  society  ler  on  this  general  subject  in  Wood- 

roduoe.     Qui    haret    in    litera  son  v.  Murdock,  22  Wall.  351,  381. 
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[•85]  'CHAPTER   V. 

OP   THE   POWERS   WHICH  THE    LEGISLATIVE   DEPARTMENT  MAt 
EXERCISE. 

In  considering  the  powers  which  may  be  exercised  by  the  legis' 
lative  department  of  one  of  the  American  States,  it  is  natural  tha.'' 
we  should  recur  to  those  possessed  by  the  Parliament  of  Grea' 
Britain,  after  which,  in  a  measure,  the  American  legislatures  have 
been  modelled,  and  from  which  we  derive  onr  legislative  usagef 
and  customs,  or  pariiamentary  common  law,  as  well  as  the  prece- 
dents by  which  the  exercise  of  legislative  power  in  this  countrj 
has  been  governed.  It  is  natural,  also,  that  we  should  incline  t< 
measure  the  power  of  the  legislative  department  in  America  b; 
the  power  of  the  like  department  in  Britain ;  and  to  concedi 
without  reflection  that  whatever  the  legislature  of  the  countr 
from  which  we  derive  our  laws  can  do,  may  also  be  done  by  th 
department  created  for  the  exei-cise  of  legislative  authority  ii 
this  country.     Bat  to  guard  against  being  misled  by  a  comparisoi 
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est  vetustissima ;   si  dignitatem,  est  honoratissima ;    si  jurisdic- 
tionem,  est  capacissima.*     It  hath  sovereign  and  uncontrolled 
authority  in  the  making,  confirming,  enlai*ging,  restraining,  abro- 
gating, repealing,  reviving,  and  expounding  of  laws,  concerning 
natters  of  all  possible  denominations,  ecclesiastical  or 
temporal,  *  civil,  military,   maritime,   or   criminal;   this    [*  86] 
being  the  place  where  that  absolute  despotic  power,  which 
must  in  all  governments  reside  somewhere,  is  intrusted  by  the 
constitution  of  these   kingdoms.     All  mischief  and  grievances, 
operations  and  remedies,  that  transcend  the  ordinary  course  of 
tLe  laws,  are  within  the  reach  of  this  extraordinary  tribunal.     It 
can  regulate  or  new-model  the  succession  to  the  Crown,  as  was 
done  in  the  reign  of  Henry  VIII.  and  William  III.     It  can  alter 
tie  established  religion  of  the  land  ;  as  was  done  in  a  variety  of 
instances,  in  the  reign  of  King  Henry  YIH.  and  his  three  children. 
It  can  change  and  create  afresh  even  the  constitution  of  the  king- 
dom and  of  Parliaments  themselves,  as  was  done  by  the  Act  of 
Union,  and  the  several  statutes  for  triennial  and  septennial  elec- 
tions.   It  can,  in  short,  do  every  thing  that  is  not  naturally  im- 
possible ;  and  therefore  some  have  not  scrupled  to  call  its  power, 
l)y  a  figure  rather  too  bold,  the  omnipotence  of   Parliament. 
True  it  is,  that  what  the   Parliament  doth,  no  authority  upon 
earth  can   undo;  so   that  it  is  a  matter  most  essential  to  the 
liberties  of  this  kingdom  that  such  members  be  delegated  to  this 
important  trust  as  are  most  eminent  for  their  probity,  their  forti- 
tude, and  their  knowledge ;  for  it  was  a  known  apothegm  of  the 
great  Lord  Treasurer,  Burleigh,  '  that  England  could  never  be 
^ned  but  by  a  Parliament ; '  and  as  Sir  Matthew  Hale  observes  : 
*  This  being  the  highest  and  greatest  court,  over  which  none  other 
can  have  jurisdiction  in  the  kingdom,  if  by  any  means  a  mis- 
government  should  fall  upon  it,  the  subjects  of  this  kingdom  are 
left  without  all  manner  of  remedy.'  "  ^ 

The  strong  language  in  which  the  complete  jurisdiction  of 
l^&rliament  is  here  described  is  certainly  inapplicable  to  any 
*ttthority  in  the  American  States,  unless  it  be  to  the  people  of 
the  States  when  met  in  their  primary  capacity  for  the  formation 
^f  their  fundamental  law ;  and  even  then  there  rest  upon  them 

*  1  Bl.  Com.  160.     See  Austin  on    power  is  unknown.    Loan  Association 
J^Tudence,  Lee.  6.   In  the  Amer-    v,  Topeka,  20  Wall.  663. 
^  system  such  a  thing  as  unlimited 
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the  restraints  of  the  Constitution  of  the  United  States,  whieb 
bind  them  as  absolutely  as  tliey  do  the  governments  which  they 
create.  It  becomes  important,  therefore,  to  ascertain  in  wbat  re- 
spect the  State  legislatures  resemble  tbe  Parliament  in  the  powers 
they  exercise,  and  how  far  we  may  extend  the  comparison  with- 
out losing  sight  of  the  fundamental  ideas  and  principles  of  the 

American  system. 
[•  87]        *  The  first  and  most  notable  difference  is  that  to  which 

we  have  already  alluded,  and  which  springs  from  the  dif- 
ferent theory  on  which  the  British  Constitution  rests.  So  loog 
as  the  Parliament  is  recognized  as  rightfully  exercising  the  sov- 
ereign authority  of  the  country,  it  is  evident  that  the  resemblanct 
between  it  and  American  legislatures  in  regard  to  their  ultimat4 
powers  cannot  be  traced  very  far.  The  American  legislature 
only  exercise  a  certain  portion  of  the  sovereign  power.  Th 
sovereignty  is  in  the  people  ;  and  the  legislatures  which  they  hav 
created  are  only  to  discharge  a  trust  of  which  they  have  beei 
made  a  depository,  but  which  lias  been  placed  in  their  hands  will 
well-defined  restrictions. 

Upon  this  difference  it  is  to  be  observed,  that  while  Parliament 
to  any  extent  it  may  choose,  may  exercise  judicial  authority,  om 
of  the  most  noticeable  features  in  American  constitutional  lawL 
the  care  which  has  been  taken  to  separate  legislative,  executive 
and  judicial  functions.     It  has  evidently  been  the  intention  of  thi 
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powers,  but  is  intrusted  with  the  general  authority  to  make  laws 
at  discretion. 

2.  But  the  apportionment  to  this  department  of  legislative 
power  does  not  sanction  the  exercise  of  executive  or  judicial  func- 
tions, except  in  those  cases,  warranted  by  parliamentary  usage, 
where  they  are  incidental,  necessary,  or  proper  to  the  exercise  of 
legislative  authority,  or  where  the  constitution  itself,  in  specified 
cases,  may  expressly  permit  it.^  Executive  power  is  so  intimately 
connected  with  legislative,  that  it  is  not  easy  to  draw  a  line  of 
separation ;  but  the  grant  of  the  judicial  power  to  the 
department  *  created  for  the  purpose  of  exercising  it  must  [*  88] 
be  regarded  as  an  exclusive  grant,  covering  the  whole 
power,  subject  only  to  the  limitations  which  the  constitutions 
impose,  and  to  the  incidental  exceptions  before  referred  to.* 
While,  therefore,  the  American  legislatures  may  exercise  the 
legislative  powers  which  the  Parliament  of  Great  Britain  wields, 
except  as  restrictions  are  imposed,  they  are  at  the  same  time  ex- 
cluded from  other  functions  which  may  be,  and  sometimes  habit- 
ually are,  exercised  by  the  Parliament. 

"The  people  in  framing  the  constitution,"  says  Denio^  Ch.  J., 
"committed  to  the  legislature  the  whole  law-making  power  of 
the  State,  which  they  did  not  expressly  or  impliedly  withhold. 
Plenary  power  in  the  legislature,  for  all  purposes  of  civil  govern- 
Dient,  is  the  rule.     A  prohibition  to  exercise  a  particular  power  is 
*u  exception.     In  inquiring,  therefore,  whether  a  given  statute  is 
constitutional,  it  is  for  those  who  question  its  validity  to  show  that 
it  18  forbidden.     I  do  not  mean  that  the  power  must  be  expressly 
inhibited,  for  there  are  but  few  positive  restraints  upon  the  legis- 
lative power  contained  in  the  instrument.     The  first  article  lays 
Qown  the  ancient  limitations  which  have  always  been  considered 
Essential  in  a  constitutional  government,  whether  monarchical  or 
Popular;  and  there  are  scattered  through  the  instrument  a  few 
^ther  provisions  in  restraint  of  legislative  authority.     But   the 
affirmative  prescriptions  and  the  general  arrangements  of  the 
Constitution  are  far  more  fruitful  of  restraints  upon  the  legisla- 
ture.   Every  positive  direction  contains  an  implication  against 
every  thing  contrary  to  it,  or  which  would  frustrate  or  disappoint 
^c  purpose  of  that  provision.     The  frame  of  the  government,  the 
pant  of  legislative  power  itself,  the  organization  of  the  executive 

*  See  pa*/,  pp.  ♦ST  to  ♦114,  ♦372.  «  See;>oj»/,  p.  *90,  note. 
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authority,  the  erection  of  the  principal  courta  of  justice,  creatt 
implied  limitations  upon  the  law-making  authority  as  strong « 
though  a  negative  was  expressed  in  each  instance;  but  indepen- 
dently of  these  restraints,  express  or  implied,  every  subject  wilhii 
the  scope  of  civil  government  is  liable  to  be  dealt  with  by  tbt 
legislature."  * 

"  It  has  never  been  questioned,  so  far  as  I  know."  says  RedjUld 
Ch.  J.,  "  that  the  American  legislatures  have  the  same  unlimito 
power  in  regard  to  legislation  wliich  resides  in  the  British  Parlia 
ment,  except  where  they  are  restrained  by  written  consti 
[•89]  tutions.  'That  must  be  conceded,  I  think,  to  be  ; 
fundamental  principle  in  the  political  organization  of  th 
Amei'ican  States.  We  cannot  well  comprehend  how,  upon  prir 
ciple,  it  should  be  otherwise.  The  people  must,  of  course,  posses 
all  legislative  power  originally.  They  have  committed  this  in  th 
most  general  and  unlimited  manner  to  the  several  State  legii 
latures,  saving  only  such  i-estrictions  as  are  imposed  by  the  Coi 
stitution  of  the  United  States,  or  of  the  particular  State  i 
question."  * 

"I  entertain  no  doubt,"  says  Comstock,  J.,  "that  aside  fro 
the  special  limitations  of  the  constitution,  the  legislature  canm 
exercise  powers  which  are  in  their  nature  essentially  judicial  i 
executive.  These  are,  by  the  constitution,  distributed  to  oth 
departments  of  the  government.     It  is  only  the  '  legislative  powe 
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bnt  the  danger  was  less  apparent  then  than  it  is  now,  when  theo- 
ries, alleged  to  be  founded  in  natural  reason  or  inalienable  rights, 
bat  subversive  of  the  just  and  necessary  powers  of  government, 
attract  the  belief  of  considerable  classes  of  men,  and  when  too 
much  reverence  for  government  and  law  is  certainly  among  the 
least  of  the  perils  to  which  our  institutions  are  exposed.  I  am 
reluctant  to  enter  upon  this  field  of  inquiry,  satisfied,  as  I  am, 
that  no  rule  can  be  laid  down  in  terms  which  may  not  contain  the 
germ  of  great  mischief  to  society,  by  giving  to  private  opinion  and 
speculation  a  license  to  oppose  themselves  to  the  just  and  legiti- 
mate powers  of  government."  ^ 

Other  judicial  opinions  in  great  number  might  be  cited  in 
support  of  the  same  general  doctrine ;  but  as  there  will 
be*occa8ion  to  refer  to  them  elsewhere  when  the  circum-  [*  90] 
stances  under  which  a  statute  may  be  declared  uncon- 
stitutional are  considered,  we  shall  refrain  from  further  references 
in  this  place.^  Nor  shall  we  enter  upon  a  discussion  of  the  ques- 
tion suggested  by  Chief  Justice  Marshall  as  above  quoted  ;  ^  since, 
however  interesting  it  may  be  as  an  abstract  question,  it  is  made 
practically  unimportant  by  the  careful  Reparation  of  duties  between 
the  several  departments  of  the  government  which  has  been  made 
by  each  of  the  State  constitutions.  Had  no  such  separation  been 
nude,  the  disposal  of  executive  and  judicial  duties  must  have 
Evolved  upon  the  department  vested  with  the  general  authority 


^  Wynehamer  v.  People,  13  N.  Y. 


'  See  post,  p.  *  163,  and  cases  cited 
ifl  notes. 

'  The  power  to  distribute  the  judi- 
<ad  power,  except  so  far  as  that  has 
been  done  by  the  constitutiou,  rests 
^th  the  legislature :  Commonwealth 
»•  Hippie,  61)  Penn.  St.  9 ;  but  when 
^  constitution  has  conferred  it  upon 
^^^ftam  specified'courts,  this  must  be 
^<iersU>od  to  embrace  the  whole  ju- 
^  power,  and  the  legislature  can- 
^^  vest  any  portion  of  it  elsewhere, 
^feenougb  p.  Greenough,  11  Penn. 
^^  m ;  State  e.  Maynard,  U  111. 
^;  Gibson  v.  Emerson,  2  £ng.  173 ; 
Chandler  &.  Nash,  5  Mich.  409;  Suo- 
ceanoa  of  Tanner,  22  La.  Ann.  91; 


Gough  i;.  Dorsey,  27  Wis.  130;  Van 
Slyke  V.  Ins.  Co.,  39  Wis.  390;  s.  c. 
20  Am.  Rep.  50 ;  Alexander  v.  Ben- 
nett, 60  N.  Y.  204  ;  People  t;.  Young, 
72  111.  411.  But  a  general  provision 
in  the  constitution  for  the  distribution 
of  the  judicial  power,  not  referring 
to  courts-martial,  would  not  be  held 
to  forbid  such  courts  by  implication. 
People  0,  Daniel,  50  N.  Y.  274.  Nor 
would  it  be  held  to  embrace  adminis- 
trative functions  of  a  quasi  judicial 
nature,  such  as  the  assessment  of 
property  for  taxation.  State  v.  Com- 
missioners of  Ormsby  County,  7  Nev. 
392,  and  cases  cited.  See  Auditor  of 
State  0.  Atchison,  &c.  R.  R.  Co.,  6 
Kan.  500;  8.  c.  7  Am.  Rep.  575. 
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to  make  laws ;  ^  but  assuming  them  to  be  apportioned  already,  we 
are  only  at  liberty  to  liken  the  power  of  the  State  legislature  lo 
that  of  the  Parliament,  when  it  confines  its  action  to  an  exercise 
of  legislative  functions;  and  such  authority  as  is  in  its  unture 
either  executive  or  judicial  is  beyond  its  constitutional  poi\'en, 
with  the  few  exceptions  to  which  we  have  already  referred. 

It  will  be  important  therefore  to  consider  those  cases  where 
legislation  has  been  questioned  as  encroaching  upon  judicial 
authority;  and  to  this  end  it  may  be  useful,  at  the  outset,  to 
endeavor  to  define  legislative  and  judicial  power  respectively,  that 
we  may  the  better  be  enabled  to  point  out  the  proper  line  of  dis- 
tinction when  questions  arise  in  their  practical  application  to  ac- 
tual ca«es. 

The  legislative  power  we  understand  to  be  the  authority,  under 
the  conatitution,  to  make  laws,  and  to  alter  and  repeal  them. 
Laws,  in  the  sense  in  which  the  word  b  here  employed,  are  rules 
of  civil  conduct,  or  statutes,  which  the  legislative  will  haspre- 
Bcribed.  "  The  laws  of  a  State,"  observes  Mr.  Justice  SU)rgf 
*'  are  more  usually  understood  to  mean  the  rules  and  enactnienl» 
promulgated  by  the  legislative  authority  thereof,  orlong- 
[•  91]  established  local  customs  having  •  the  force  of  laws."  * 
"  The  difference  between  the  departments  undoubtedly 
is,  that  the  legislature  makes,  the  executive  executes,  and  the 
judiciary  construes,  the  law."  3     And  it  is  said  that  that  whicb 
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without  trial  and  judgment  in  the  courts ;  for  to  do  so  would  be 
the  exercise  of  a  power  which  belongs  to  another  branch  of  the 
government,  and  is  forbidden  to  the  legislative."  ^  *'  That  is  not 
legislation  which  adjudicates  in  a  particular  case,  prescribes  the 
rale  contrary  to  the  general  law,  and  orders  it  to  be  enforced. 
Sach  power  assimilates  itself  more  closely  to  despotic  rule  than 
my  other  attribute  of  government."  * 

Od  the  other  hand,  to  adjudicate  upon,  and  protect,  the  rights 
uid  interests  of  individual  citizens,  and  to  that  end  to  construe 
uid  apply  the  laws,  is  the  peculiar  province  of  the  judicial  depart- 
ment.* "No  particular  definition  of  judicial  power,"  says  Wood- 
^^1  J-1 "  is  given  in  the  constitution  [of  New  Hampshire],  and, 
considering  the  general  nature  of  the  instrument,  none  was  to  be 
xpected.  Critical  statements  of  the  meanings  in  which  all  im- 
K)rtant  words  were  employed  would  have  swollen  into  volumes  ; 
nd  when  those  words  possessed  a  customary  signification,  a  defi- 
ition  of  them  would  have  been  useless.  But  ^  powers 
idieial,'  **  judiciary  powers,'  and  '  judicatures '  are  all  [*92] 
hrases  used  in  the  constitution ;  and  though  not  particu- 
irly  defined,  are  still  so  used  to  designate  with  clearness  that 
epartment  of  government  which  it  was  intended  should  inter- 
ret  and  administer  the  laws.  On  general  principles,  therefore, 
bose  inquiries,  deliberations,  orders,  and  decrees,  which  are 
eculiar  to  such  a  department,  must  in  their  nature  be  judicial 
cts.  Nor  can  they  be  both  judicial  and  legislative ;  because  a 
marked  difference  exists  between  the  employment  of  judicial  and 
2gislative  tribunals.  The  former  decide  upon  the  legality  of 
laims  and  conduct,  and  the  latter  make  rules  upon  which,  in  con- 
nection with  the  constitution,  those  decisions  should  be  founded, 
t  is  the  province  of  judges  to  determine  what  is  the  law  upon 
^sting  cases.  In  fine,  the  law  is  applied  by  the  one,  and  made 
>J  the  other.  To  do  the  fii-st,  therefore,  —  to  compare  the  claims 
^f  parties  with  the  law  of  the  land  before  established,  —  is  in  its 

^  Newland  o.  Marsh,  19  111.  382.  n.  s.  81.     See  also  King  v.  Dedham 

'  Ervine's  Appeal,    16   Penn.    St.  fiank,  15  Mass.  454;    Gordon  r.  In- 

See  also  Greenough  v.    Green-  graham,  1  Grant's  Cases,  152 ;  People 

^^,   11    Penn.    St.   494;    Dechas-  v.  Supervisors  of   Ne.w  York,  16  N. 

*^axp.  Fairchild,  15  Penn.  St.  18;  Y.  43i>;  Beebe  v.  State,  6  Ind.  515; 

^rortees,  &c.  p.  BaUey,  10  Fla.  238.  Greenough  v,   Greenough,  11    Penn. 

^  •  Cincinnati,    &c.  Railroad  Co.  ».  St.  494;  Taylor  v.  Place,  4  R.  1.  324. 

^mmissioners  of  Clinton  Co.,  1  Ohio, 
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nature  a  judicial  act.  But  to  do  the  last  —  to  pass  new  rules  for 
the  regulation  of  new  controversies  —  is  in  its  nature  a  legislative 
act ;  and  if  these  rules  interfere  witli  the  past,  or  the  presei)t,and 
do  not  look  wholly  to  the  future,  they  violate  the  definition  of  a 
law  as  '  a  rule  of  civil  conduct ; ' '  because  no  rule  of  conduct  can 
with  consistency  operate  upon  what  occurred  before  the  rule  itself 
was  promulgated. 

*'  It  is  the  province  of  judicial  power,  also,  to  decide  piivale 
disputes  between  or  concerning  persons ;  but  of  legislative  power 
to  regulate  public  concerns,  and  to  make  laws  for  the  benefit  and 
welfare  of  the  State.  Nor  does  the  passage  of  private  statutes 
conflict  with  these  principles ;  because  such  statutes,  when  lawful, 
are  enacted  on  petition,  or  by  the  consent  of  all  concerned;  or 
else  they  forbear  to  interfere  with  past  transactions  and  vested 
rights."^ 

With  these  definitions  and  explanations,  we  shall  now  proceed 
to  consider  some  of  the  eases  in  which  the  courts  have  attempted 
to  draw  the  line  of  distinction  between  the  proper  functions  of  lie 
legislative  and  judicial  departments,  in  cases  where  it  has  been 
claimed  that  the  legislature  have  exceeded  their  power  by  invad- 
ing the  domain  of  judicial  authority. 


•  Difclaratory  Statutes. 
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rhat  the  law  was  before  it  was  passed ;  and  as  a  declaratory  statute 
» important  only  in  those  cases  where  doubts  have  already  arisen, 
he  statute,  when  passed,  may  be  found  to  declare  the  law  to  be 
lifferent  from  what  it  has  already  been  adjudged  to  be  by  the 
courts.     Thus  Mr.  Fox's  Libel  Act  declared  that,  by  the  law  of 
England,  juries  were  judges  of  the  law  in  prosecutions  for  libel ;  it 
did  not  purport  to  introduce  a  new  rule,  but  to  declare  a  rule 
already  and  always  in  force.     Yet  previous  to  the  passage  of  this 
act  the  courts  had  repeatedly  held  that  the  jury  in  these  cases 
were  only  to  pass  upon  the  fact  of  publication  and  the  truth  of 
the  innuendoes;  and  whether  the  publication  was  libellous  or  not 
was  a  question  of  law  which  addres^d  itself  exclusively  to  the 
court    It  would  appear,  therefore,  that  the  legislature  declared 
the  law  to  be  what  the  courts  had  declared  it  was  not.     So  in  the 
State  of  New  York,  after  the  courts  had  held  that  insurance  com- 
panies were  taxable  to  a  certain  extent  under  an  existing  statute, 
the  legislature  passed  another  act,  declaring  that  such  companies 
were  only  taxable  at  a  certain  other  rate ;  and  it  was  thereby 
declared  that  such  was  the  intention  and  true  construction  of  the 
original  statute.^   In  these  cases  it  will  be  perceived  that  the  courts, 
in  the  due  exercise  of  their  authority  as  interpreters  of  the  laws, 
have  declared  what  the  rule  established  by  the  common  law  or  by 
statute  is,  and  that  the  legislature  has  then  interposed,  put  its  own 
construction  upon  the  existing  law,  and  in  effect  declared  the 
judicial  interpretation  to  be  unfounded  and  unwarrantable.     The 
courts  in  these  cases  have  clearly  kept  within  the  proper  limits  of 
their  jurisdiction,  and  if  they  have  erred,  the  error  has  been  one 
of  judgment  only,  and  has  not  extended  to  usurpation  of  power. 
Was  the  legislature  also  within  the  limits  of  its  authority  when  it 
pawed  the  declaratory  statute  ? 

*The  decision  of  this  question  must  depend  perhaps  [*  94] 
^pon  the  purpose  which  was  in  the  mind  of  the  legisla- 
^nre  in  passing  the  declaratory  statute  ;  whether  the  design  was 
to  give  to  the  rule  now  declared  a  retrospective  operation,  or,  on 
^he  other  hand,  merely  to  establish  a  construction  of  the  doubtful 
«w  for  the  determination  of  cases  that  may  arise  in  the  future. 
It  is  always  competent  to  change  an  existing  law  by  a  declaratory 
statute;  and  where  the  statute  is  only  to  operate  upon  future 

*  People  r.  Supervisors  of  New  York,  16  N.  Y.  424. 
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oases,  it  is  no  objection  to  its  Tulidity  that  it  assumes  tl 
have  been  in  the  past  what  it  is  now  declared  that  it  shall 
future.'  But  the  legislative  action  cannot  be  made  tc 
upon  past  controversies,  and  to  reverse  decittions  which  tl 
ill  the  exercitse  of  their  undoubted  authority,  have  made 
would  not  only  be  the  exercise  of  judicial  power,  but  it 
its  exercise  in  the  most  objectionable  and  offensive  fo 
the  legiiilatuTe  would  in  efft^ct  sit  as  a  court  of  review 
.parties  might  appeal  when  dissatisfied  with  the  ruling 
courts.* 

>  Union  Iron  Co.  b.  Pierce,  1  Bise.  no  exercise  of  arbitrary  a 

827.  ■  stitutional    power."      Ore 

*  In    several    difTcrent    caaea  the  Grecnough,  11  Peun.  St. 

courts  of  Fennaylvaiiia  had  decided  act  in  this  case  was  held  v 

that  a  testator's  mark  to  his  name,  as  its  operation  was  retroap 

at  the  foot  of  a  testamentary  paper,  valid  as  to    future  cases, 

but  without  proof  that  the  name  was  Reiser  v.  Tell  AasociaUon. 

written  bj  his  express  direction,  was  St.  l^iT.     The  constitutiou 

not   Hie    siguature    required   by    the  entitled  the  head  of  a  fami 

stntnte,   and   the   legislature,    to   use  a  homestead,  and  the  cour 

the  language  of  Chief  Justice  Gibson,  tbat  a  single  person,  having 

"declared,   in   order   to   overrule   it,  dependent  upon   him.    eon 

that   every    last  will  and  testament  regarded  the  head  of  a  fami 

heretofore  made,  or  hereafter  to   be  keeping  house  with  servant 

made,  except  such  as  may  have  been  wards,  the  legislature  pass> 

fully  adjudicated  prior  to  the  passage  declariuti  that  any  single  pe. 

of  this  act,   to  which  the  testator's  habitually  as  housekeeper 

name  is  subscribed   by  liis  direction,  should  be  regarded  as  the 
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As  the  legislature  cannot  set  aside  the  construction  of  the  law 
already  applied  by  the  courts  to  actual  cases,  neither  can  it  compel 
the  courts  for  the  future  to  adopt  a  particular  construction  of  a  law 
which  the  legislature  permits  to  remain  in  force.  "  To  declare 
what  the  law  t>,  or  ha»  beeriy  is  a  judicial  power ;  to  declare  what 
the  law  thall  be^  is  legislative.  One  of  the  fundamental  principles 
of  all  our  governments  is,  that  the  legislative  power 
*  shall  be  separate  from  the  judicial."  ^  If  the  legislature  [*  95] 
would  prescribe  a  different  rule  for  the  future  'from  that 
which  the  courts  enforce,  it  must  be  done  by  statute,  and  cannot  be 
done  by  a  mandate  to  the  courts,  which  leaves  the  law  unchanged, 
but  seeks  to  compel  the  courts  to  construe  and  apply  it,  not  ac- 
cofding  to  the  judicial,  but  according  to  the  legislative  judgment.^ 
But  in  any  case  the  substance  of  the  legislative  action  should 
be  regarded  rather  than  the  form ;  and  if  it  appears  to  be  the 
intention  to  establish  by  declaratory  statute  a  rule  of  conduct  for 
the  future,  the  courts  should  accept  and  act  upon  it,  without  too 
nicely  inquiring  whether  the  mode  by  which  the  new  rule  is  estab- 
Med  is  or  is  not  the  best,  most  decorous,  and  suitable  that  could 
ha?e  been  adopted. 

If  the  leg^lature  cannot  thus  indirectly  control  the  action  of  the 
courts,  by  requiring  of  them  a  construction  of  the  law  according 
to  its  own  views,  it  is  very  plain  it  cannot  do  so  directly,  by  set- 

1S7,  isan  aathority  in  point  against  son  v.  Hogan,  2  Penn.  St.  25;  Seibert 

*Qch  a  doctrine.    An  expository  act  p.  Linton,  5  W.  Va.  57 ;  Arnold  v. 

of  assembly  is  destitute  of  retroactive  Kelley,  5  W.  Va.  448;  McDaniel  v, 

force,  because  it  is  an  act  of  judicial  Correll,  19  111.  226.     A  legislative  act 

power,  and  is  in  contravention  of  the  directing  the  levy  and  collection  of  a 

sinth  section    of    the    ninth    article  tax  which  has  already  been  declared 

of  the  constitotion,  \?hich  declares  illegal  by  the  judiciary,  is  void,  as  an 

tbat  DO  man  can  be  deprived  of  his  attempted  reversal  of  judicial  action, 

property  unless  ^  by  the  judgment  of  Mayor,  &c.   v.  Horn,   26    Md     194; 

iiis  peers  or  the  law  of  the  land.'  "  fiutler   o.   Supervisors  of    Saginaw, 

Sees  Am.  Rep.  155, 156.    And  on  the  26  Mich.  25.    This  doctrine,  however, 

foroe  and  effect  of  declaratory  laws  in  would  not  prevent  the  correction  of 

general,    see    Salters    t;.   Tobias,     3  mere  errors  in  taxation  by  legislation 

l^uge,  888 ;    Postmaster- General   o.  of    a  retrospective    character.      See 

Eariy,  12  Wheat.   148;   Union  Iron  />o»/,  p.  ♦371. 

Co.  F.  Pierce,  4  Bias.  327;  Planters*  ^  Governor  v.   Porter.  5  Humph. 

1^9.  Black,  19  Miss.  43;  Gough  165;  People   o.  Supervisors,  i&c,  16 

»•  httt,  9  Md.  626.  N.  Y.  424;  Reiser  v.  Tell  Association, 

*Dash  r.    Van    Kleek,   7  Johns.  39  Penn.  St.  137;  O'Conner  c.  War- 

tt8,  per    Thompson,    J.;    Ogden   v,  ner,  4  W.  &  S.  227;  Lambertson  p. 

fihckledge,  2  Cranch,  272 ;  Lambert-  Uogan,  2  Penn.  St.  25. 
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ting  aside  their  judgments,  compelling  them  to  grant  new  triai*,' 
ordering  the  discharge  of  offenders,*  or  directing  what  particu- 
lar steps  ijhall  be  taken  in  the  progress  of  a  judicial  inqiiiiy.' 


'  Lewis  V.  Webb,  3  Me.  3i8;  Dur- 
ham D.  Lewiston,  i  Me.  140;  Atkin- 
son K.  Dunlap.  50  Me.  Ill;  Bates  i>. 
Kimball.  2  Chip.  77;  Staoiford  v, 
Barry,  1  Aik.  314;  Merrill  v.  Sher- 
burne, I  N,  H.  199  ;  Opinion  of 
Judges  in  Matter  of  Dorr,  3  R.  I. 
299;  Taylor  v.  Place,  4  K.  I.  324; 
Dechastellux  v.  Fairchild,  15  I'eiiii. 
St.  18 ;  Young  r.  State  Bank,  i  Ind. 
sot;  Beebc  i>.  State,  6  Ind.  51.}; 
Lanier  r.  Gallataa,  13  La.  Ann.  175; 
Mayor,  &c.  v.  Horn,  2fl  Md.  1!J4 ; 
WeaTcr  r.  Lapaley,  43  Ala.  224; 
Saunders  c.  Cabanisa,  43  Ala.  173 ; 
Moser  v.  White,  39  Mich.  59 ;  Sydnor 
V.  Palmer,  .^2  Wis.  409;  People  p. 
Frisbie,  2t  Cal.  135;  Lawsoii  v.  Jef- 
fries, 47  Misa.  G86;  s.  c.  12  Am.  Rop. 
342.  AndaeejKtsf,  pp.  •391-«3Mand 
notes.  It  ia  not  competent  by  legia- 
lation  to  authorize  the  court  of  tinal 
resort  to  reopeu  and  rehear  cases  pre- 
viously decided,  Dorsey  v.  Uorsey, 
37  Md.  81;  a,  c.  11  Am.  Rep.  i)2». 
The  legislature  may  control  remedies, 
&c.,   but,  when  the  mutter  has  pro- 


pass  upon  the  validity  of  State  gnnQ 
and  correct  errors  therein;  this  bein; 
judicial.  Hilliard  v.  Connelly,  7  Gto- 
172.  Nor,  where  a  corporate  cliirter 
provides  that  it  shall  uot  be  rcpcsli^ 
"unless  it  shall  be  made  to  ajipeir 
to  the  legislature  that  there  has  been 
a  violation  by  the  company  of  some  of 
its  provisions,-'  can  there  be  a  repfil 
before  a  judicial  inquiry  into  ite 
violation,  Flint,  &c.  Flank  Koad  Co. 
r.  Woodhull,  25  Mich.  99.  A  leg* 
lative  act  cannot  turn  divorces  •tin 
iuto  absolute  divorces,  of  its  om 
force.  iSparhawk  e.  Sparhavtk,  IIS 
Mass.  315.  But  to  take  away  bj 
statute  a  statutory  right  of  appe»l  it 
not  an  exercise  of  judicial  auttioril;, 
Kj:  parU  McCardle,  7  Wall.  506, 
And  it  haa  been  held  that  a  statate 
allowing  an  appeal  in  a  particubf 
case  was  valid,  Prout  r.  Uenj,  3 
Gill,  147;  State  v.  Nortliero  Central 
R.  R,  Co,.  18  Md.  1!):).  A  retro- 
active statute,  giving  the  right  of 
appeal  in  coses  in  which  it  had  pre- 
viously been   lost  by  lapse  of  time. 
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a  court  must  act  as  an  organized  body  of  judges,  [*  96] 
ire  dijfferences  of  opinion  arise,  they  can  only 
'  majorities,  it  has  been  held  that  it  would  not  be  in  the 
the  legislature  to  provide  that,  in  certain  contingencies, 
on  of  the  minority  of  a  court,  vested  with  power  by  the 
ion,  should  prevail,  so  that  the  decision  of  the  court  in 
«  should  be  rendered  against  the  judgment  of  its  mem- 
it  in  the  power  of  the  legislature  to  bind  individuals  by 
of  facts  in  a  statute,  to  be  used  as  evidence  against  the 
iterested.     A  recital  of  facts  in  the  preamble  of  a  statute 


mpowering"  the  judge  of 

grant  the  letters  of  ad- 
m,  provided  the  petitioner 
e  bond  with  his  brother, 
of  Paris,  France,  as  surety, 
t  such  bond  should  be  in 

and  all  bond  or  bonds  by 

statute  in  this  Common- 
w  in  force  required."  &c. 
9  of  probate  refused  to 
letters  on  the  terms  speci- 

resolve,  and  the  Supreme 
lie  holding  that  it  was  not 
y  upon  him,  also  declared 
ion  that,  if  it  were  so,  it 
inoperative  and  void.  In 
0.  Brooks,  2  Aik.  284,  it 
d  that  the  legislature  had 
;o  revive  a  commission  for 
iiins  against  an  estate  after 
e  expired.  See  also  Bagg's 
1  Penn.  St.  512;  Trustees  v. 

Fla.  238.  In  Hill  r.  Sun- 
t  Vt.    607,   and    Burch  v. 

10  N.  Y.  374,  it  was  held 
^gislature  had  no  power  to 
parties  a  right  to  appeal 
IS  gone  under  the  general 
Jurt  V.  Williams,  24  Ark. 

held  that  the  granting  of 
«*  of  pending  cases  was 
e  of  judicial  authority,  and 
e  act  assuming  to  do  this 

And  where,  by  the  gen- 
iie  courts  have  no  authority 
divorce  for  a  given  cause. 


the  legislature  cannot  confer  the  au- 
thority in  a  particular  case.  Sim- 
monds  v,  Simmonds,  103  Mass.  572; 
8.  c.  4  Am.  Rep.  576.  And  see  post^ 
pp.  *  110,  note,  *392  and  note. 

1  In  Clapp  D.  Ely,  3  Dutch.  622, 
it  was  held  that  a  statute  which  pro- 
vided that  no  judgment  of  the  Su- 
preme Court  should  be  reversed  by 
the  Court  of  Errors  and  Appeals, 
unless  a  majority  of  those  members 
of  the  court  who  were  competent  to 
sit  on  the  hearing  and  decision  should 
concur  in  the  reversal,  was  unconsti- 
tutional. Its  effect  would  be,  if  the 
court  were  not  full,  to  make  the 
opinion  of  the  minority  in  favor  of 
affirmance  control  that  of  the  majority 
in  favor  of  reversal,  unless  the  latter 
were  a  majority  of  the  whole  court. 
Such  a  provision  in  the  constitution 
might  be  proper  and  unexceptionable; 
but  if  the  constitution  has  created  a 
court  of  appeals,  without  any  re- 
striction of  this  character,  the  ruling 
of  this  case  is  that  the  legislature 
cannot  impose  it.  The  court  was 
nearly  equally  divided,  btanding 
seven  to  six.  A  statute  authoriz- 
ing an  unofficial  person  to  sit  in  the 
place  of  a  judge  who  is  disqualified, 
was  held  void  in  Van  Slyke  v.  Insur- 
ance Co.,  39  Wis.  300;  s.  c.  20  Am. 
Rep.  50.  That  judicial  power  can- 
not be  delegated,  see  Cohen  v.  Hoff, 
3  Brev.  500. 
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may  perhaps  be  evidence,  where  it  relates  to  matters  of  a  public 
nature,  as  that  riots  or  disorders  exist  in  a  certain  part  of  the 
country  ;  ^  but  where  the  facts  concern  the  rights  of  individuals, 
the  legislature  cannot  adjudicate  upon  them.  As  private  statutes 
are  generally  obtained  on  the  application  of  some  party  interested, 
and  are  put  in  fonn  to  suit  his  wishes,  perhaps  their  exclusion 
from  being  made  evidence  against  any  other  party  would  result 
from  other  general  principles ;  but  it  is  clear  that  the  recital  could 
have  no  force,  except  as  a  judicial  fintling  of  facts  ;  and  that  such 

finding  is  not  within  the  legislative  province.' 
[•  97]        •  We  come  now  to  a  class  of  cases  in  regard  to  wliich 

there  has  been  serious  contrariety  of  opinion  ;  springing 
fi-om  the  fact,  perhaps,  that  the  purpose  sought  to  be  accoinplishd 
by  the  statutes  is  generally  effected  by  judicial  proceedings,  so 
that  if  the  statutes  are  not  a  direct  invasion  of  judicial  author- 
ity, they  at  least  cover  ground  which  the  courts  usually  occupy 
under  general  laws  conferring  tlie  jurisdiction  upon  them.  We 
refer  to 


Statutes  empowering  Guardians  and  other  Trustees  to  sell  Landi. 

Whenever  it  becomes  necessary  or  proper  to  sell  the  estate  oE 
a  decedent  for  the  payment  of  debts,  or  of  a  lunatic  or  other 
incompetent  person  for  the  same  purpose,  or  for  future  support^ 
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grants  permission.  It  is  highly  and  peculiarly  proper,  therefore, 
that  by  general  laws  judicial  inquiry  should  be  provided  for 
these  cases,  and  that  such  laws  should  require  notice  to  all 
proper  parties,  and  afford  an  opportunity  for  the  presentation  of 
any  facts  which  might  bear  upon  the  propriety  of  granting  the 
applications. 

Bat  it  will  sometimes  be  found  that  the  general  laws  provided' 
for  these  cases  are  not  applicable  to  some  which  arise  ;  or,  if  appli- 
cable, that  they  do  not  accomplish  fully  all  that  in  some  cases 
seems  desirable ;  and  in  these  cases,  and  perhaps  also  in  some 
others  without  similar  excuse,  it  has  not  been  unusual  for  legis- 
lative authority  to  intervene,  and   by  special  statute  to  grant 
the  permission  which,  under  the  general  law,  would  be 
granted  by  the  courts.    The  *  power  to  pass  such  statutes    [*  98] 
has  often  been  disputed,  and  it  may  be  well  to  see  upon 
what  basis  of  authority  as  well  as  of  reason  it  rests. 

If  in  fact  the  inquiry  which  precedes  the  grant  of  authority  is 
in  its  nature  judicial,  it  would  seem  clear  that  such  statutes  must 
be  ineffectual  and  void.     But  if  judicial  inquiry  is  not  essential, 
ftnd  the  legislature  may  confer  the  power  of  sale  in  such  a  case 
Upon  an  ex  parte  presentation  of  evidence,  or  upon  the  represen- 
tations of  the  parties  without  any  proof  whatever,  then  we  must 
consider  the  general  laws  to  be  passed,  not  because  the  cases  fall 
necessarily  within  the  province  of  judicial  action,  but  because 
the  courts  can  more  conveniently  consider,  and  more  properly, 
^fely,  and  inexpensively  pass  upon  such  cases,  than  the  legislative 
l*ody,  to  which  the  power  primarily  belongs.^ 

The  rule  upon  this  subject,  which  appears  to  be  deducible 
from  the  authorities,  is  this  :  If  the  party  standing  in  position  of 
^^tee  applies  for  permission  to  convert  by  a  sale  the  real  prop- 
erty into  personal,  in  order  to  effectuate  the  purposes  of  the 
^^8t,  and  to  accomplish  objects  in  the  interest  of  the  cestui  que 
^''ttitnot  otherwise  attainable,  there  is  nothing  in  the  granting  of 

^  There  are  constitutional  provi-  persons  under  legal  disability.  Per- 
sons in  Kentucky,  Virginia,  Missouri,  haps  the  general  provision  in  some 
^on,  Nevada,  Indiana,  Maryland,  other  constitutions,  forbidding  special 
^^w  Jersey,  Arkansas,  Florida,  lUi-  laws  in  cases  where  a  general  law 
^^y  Wisconsin,  Texas,  West  Vir-  could  be  made  applicable,  might  also 
P^  Michigan,  and  Colorado,  be  held  to  exclude  such  special  au- 
forbidding  special  laws  licensing  the  thorization. 
'^  of  the  lands  of  minors  and  other 
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permission  which  h  in  its  nature  judicial.  To  grant  permissionis 
merely  to  enlarge  the  sphere  of  the  judiciary  authority,  the  better 
to  accomplish  the  purpose  for  whicli  the  trusteeship  exists;  aiid 
while  it  would  be  entirely  proper  to  make  the  questions  wliich 
might  arise  assume  a  judicial  form,  hy  referring  theiu  to  some 
proper  court  for  consideration  and  decision,  tliere  is  no  usurpation 
of  power  if  the  legialature  shall,  by  direct  action,  grant  the  pe^ 
mission. 

In  the  ease  of  Rice  v.  Parkman,'  certain  minors  having  become 
eutitled  to  real  estate  by  descent  from  tlieir  mother,  the  legisla- 
ture passed  a  special  statute  empowering  tbeir  father  as  guaniiiUi 
for  them,  and,  after  giving  bond  to  the  judge  of  probate,  to  sell 
and  convey  the  lands,  and  put  the  proceeds  at  interest  on  good 
security  for  the  benefit  of  the  minor  owners.  A  sale  was  made 
acconlingly ;  but  ihe  children,  after  coming  of  age,  brought  suit 
t^ainst  the  party  claiming  under  the  sale,  insisting  that  the 
special  statute  was  void.  Tliere  was  in  force  at  tlie  time  this 
special  statute  was  passed  a  general  statute,  under  which  liuense 
might  have  been  gnuitcd   by  tlic  courts;  but  it  was  held  that 

tliis  general  law  did  not  deprive  the  legislature  of  tbal 
[•  99]    full  "  and  complete  control  over  such  cases  which  it  would 

have  possessed  hud  no  such  statute  existed.  '■  If,"  »a; 
the  court,  "  the  power  by  which  the  resolve  authorizing  the  saleii 
this  case  was  passed  were  of  a  judicial  nature,  it  would  be  ver; 
r  t}in 
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converting  lands  into  money.  For  otherwise  many  minors  might 
suffer,  although  having  property ;  it  not  being  in  a  condition  to  yield 
an  income.  This  power  must  rest  in  the  legislature,  in  this  Com- 
montirealth  ;  that  body  being  alone  competent  to  act  as  the  general 
jfuardian  and  protector  of  those  who  are  disabled  to  act  for  them- 
selves. 

**It  was  undoubtedly  wise  to  delegate  this  authority  to  other 
)odies,  whose  sessions  are  regular  and  constant,  and  wliose  struc- 
^re  may  enable  them  more  easily  to  undei-stand  the  merits  of  the 
!)articular  application  brought  before  them.  But  it  does  not  fol- 
low that,  because  the  power  has  been  delegated  by  the  legislature 
io  courts  of  law,  it  is  judicial  in  its  character.  For  aught  we  see, 
;be  same  authority  might  have  been  given  to  the  selectmen  of 
;ach  town,  or  to  the  clerks  or  registers  of  the  counties,  it  being 
imere  ministerial  act,  certainly  requiring  discretion,  and  some- 
^mes  knowledge  of  law,  for  its  due  exercise,  but  still  partaking 
n  no  degree  of  the  characteristics  of  judicial  power.  It  is  doubt- 
ess  included  in  the  general  authority  granted  by  the  people  to 
he  legislature  by  the  constitution.  For  full  power  and  authority 
8  given  fi-om  time  to  time  to  make,  ordain,  and  establish  all 
Qanner  of  wholesome  and  reasonable  ordei'S,  laws,  stat- 
ites,  ♦and  ordinances,  directions,  and  restrictions  (so  as  [*100] 
he  same  be  not  repugnant  or  contrary  to  the  constitu- 
ion),  as  they  shall  judge  to  be  for  the  good  and  welfare  of  the 
Commonwealth,  and  of  the  subjects  thereof.  No  one  imagines 
hat,  under  this  general  authority,  the  legislature  could  deprive  a 
'itizen  of  his  estate,  or  impair  any  valuable  contract  in  which  he 
ttight  be  interested.  But  there  seems  to  be  no  reason  to  doubt 
hat,  upon  his  application,  or  the  application  of  those  who  properly 
represent  him,  if  disabled  from  acting  himself,  a  beneficial  change 
5f  his  estate,  or  a  sale  of  it  for  purposes  necessary  and  convenient 
for  the  lawful  owner,  is  a  just  and  proper  subject  for  the  exercise 
of  that  authority.  It  is,  in  fact,  protecting  him  in  his  property, 
^hich  the  legislature  is  bound  to  do,  and  enabling  him  to  derive 
subsistence,  comfort,  and  education  from  property  which  might 
otherwise  be  wholly  useless  during  that  period  of  life  when  it 
*^ight  be  most  beneficially  employed. 

''  If  this  be  not  true,  then  the  general  laws,  under  which  so 
•^anjr  estates  of  minors,  persons  non  compos  mentis^  and  others, 
W  been  sold  and  converted  into  mon<ty,  are  unauthorized  by 
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the  constitution,  and  void.  For  the  courts  derive  their  authoritj 
from  the  legislature,  and,  it  not  being  of  a  judicial  nature,  if  the 
legislature  had  it  not,  they  could  not  communicate  it  to  any 
other  body.  Thus,  if  there  were  no  power  to  relieve  those  from 
actual  distress  who  had  unproductive  property,  and  were  disabled 
from  conveying  it  themselves,  it  would  seem  that  one  of  the 
most  essential  objects  of  government — that  of  providing  for  the 
welfare  of  the  citizens  —  would  belost.  But  the  argument  which 
has  most  weight  on  the  part  of  the  defendants  is,  that  the  legisla- 
ture baa  exercised  its  power  over  this  subject  in  the  only  conati- 
tutional  way,  by  establishing  a  genera)  provision  ;  and  that,  having 
done  this,  their  authority  has  ceased,  they  having  no  right  to 
interfere  in  particular  cases.  And  if  the  question  were  one  of 
expediency  only,  we  should  perhaps  be  convinced  by  the  ai^u- 
ment,  that  it  would  be  better  for  all  such  applications  to  be  made 
to  the  courts  empowered  to  sustain  them.  But  as  a  questioa 
of  light,  we  think  the  argument  fuils.  The  constituent,  when  he 
has  delegated  an  authority  without  an  interest,  may  do  the  net 
himself  which  he  has  authorized  another  to  do ;  and  especially 
when  that  constituent  is  the  legislature,  and  is  not  prohibited  by 
the  constitution  from  exercising  the  authority.  Indeed, 
[*101]  the  "whole  authority  might  be  revoked,  and  the  legisla- 
ture resume  the  burden  of  the  business  to  itself,  if  in  its 
wisdom  it  should  determine  that  the  common  welfare  required 
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A  similar  statute  was  sustained  by  the  Court  for  the  Correction 
of  Errors  in  New  York.  "  It  is  clearly,"  says  the  Chancellor, 
**  within  the  powers  of  the  legislature,  as  parens  patrice^  to  prescribe 
such  rules  and  regulations  as  it  may  deem  proper  for  the  superin- 
tendence, disposition,  and  management  of  the  property  and  effects 
of  infants,  lunatics,  and  other  persons  who  are  incapable  of  manag- 
ing their  own  affairs.  But  even  that  power  cannot  constitutionally 
be  so  far  extended  as  to  transfer  the  beneficial  use  of  the  property 
to  another  person,  except  in  those  cases  where  it  can  legally  be 
presumed  the  owner  of  the  property  would  himself  have  given  the 
086  of  his  property  to  the  other,  if  he  had  been  in  a  situation  to 
act  for  himself,  as  in  the  case  of  a  provision  out  of  the  estate  of  an 
infant  or  lunatic  for  the  support  of  an  indigent  parent  or  other 
near  relative."  ^ 

503.  the  power  of  the  legislature  to  to  particular  cases  is  the  business  of 
intborize  a  trustee  to  sell  the  lands  of  the  courts  of  law.     And  the  thirty- 
parties  who  were  sui  jurii,  and  might  eighth  article  in  the  Bill  of  Rights 
act  on  their  own  behalf,  was  denied,  declares  that  *  in  the  government  of 
udthe  case  was  distinguished  from  the  State  the  three  essential  powers 
l^'oiris  V.  Clymer,  2  Penn.  St.  277,  thereof,  to  wit,  the  legislative,  execu- 
ud  others  which  had  followed  it.  tive,  and  judicial,  ought  to  be  kept  as 
'  Cochran  v.  Van  Surlay,  20  Wend,  separate  from,  and  independent  of, 
373.     See  the  same  case  in  the  Su-  each  other  as  the  nature  of  a  free 
preme  Court,  sub  nam.  Clarke  v.  Van  government  will  admit,  or  as  consist- 
^lay,   15    Wend.    436.      See    also  ent  with  that   chain    of   connection 
Soydimv.  Williamson,  24  How.  427;  that  binds  the  whole  fabric  of  the 
WilHunson  v.  Suydam,  6  Wall.  723 ;  constitution  in  one  indissoluble  bond 
Heirs  of  Holman  v.  Bank  of  Norfolk,  of  union  and  amity. '    The  exercise 
^2  Ala.  339;   Florentine  v.  Barton,  of  such  a  power  by  the  legislature 
2  Wall  2!0.     In  Brevoort  o.  Grace,  can  never  be  necessary.     By  the  ex- 
^  N.  Y.  245,  the  power  of  the  legis-  is  ting  laws,  judges  of  probate  have 
l«tare  to  authorize  the  sale  of  lands  very  extensive  jurisdiction  to  license 
of  infants  by  special  statute  was  held  the  sale  of  real  estate  of  minors  by 
to  extend  to  the  future  contingent  their  guardians.     If  the  jurisdiction 
Uiterests  of  those  not  in  being,  but  of  the  judges  of  probate  be  not  suffi- 
Bot  to  the  interests  of  non-consenting  ciently  extensive  to  reach  all  proper 
^olts,  competent  to  act  on  their  own  cases,  it  may  be  a  good  reason  why 
^half.    In  Opinions  of  the  Judges,  that  jurisdiction  should  be  extended, 
4  N.  H.  572,  the  validity  of  such  a  but  can  hardly  be  deemed  a  sufficient 
*pecisl  statute,  under  the  constitution  reason  for  the  particular  interposition 
^^  New  Hampshire,  was  denied.     The  of  the  legislature  in  an  individual  case, 
judges  say:   **  The  objection  to  the  If  there  be  a  defect  in  the  laws,  they 
exercise  of  such  a  power  by  the  legis-  should  be  amended.     Under  our  in- 
^^^  is,  that  it  is  in  its  nature  both  stitutions  all  men  are  viewed  as  equal, 
^Mative  and  judicial.      It    is    the  entitled  to  enjoy  equal  privileges,  and 
P^^nee  of    the   legislature  to  pre-  to  be  governed  by  equal  laws.     If  it 
*^l>e  the  rule  of  law,  but  to  apply  it  be  fit  and  proper  that  license  should 
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[•  102]  •  Tlie  same  ruling  has  often  been  made  in  analo;;ou3 
cases.  In  Ohio,  a  special  act  of  the  legislature  author- 
izinfj  com  mission  el's  to  make  sale  of  lands  held  in  fee  tail  hy 
devisees  under  a  will,  in  order  to  cut  off  the  entailment  and 
e£feGt  a  partition  between  them,  —  the  statute  being  applied  foi 
by  the  mother  of  the  devisees  and  the  executor  of  the  will,  and 
on  behalf  of  the  devisees,  —  was  held  not  obnoxious  to  conuti- 
tuttoual  objection,  and  to  be  siistatnable  on  immemorial  legislative 
usage,  and  on  the  same  ground  which  would  support  general  laws 
for  the  Siime  purpose.^  In  a  case  in  the  Supreme  Court  of  the 
United  States,  where  an  executrix  who  had  proved  a  will  in  Sew 
Hampshire  made  sale  of  lands  without  authority  in  Rhode  Island, 
for  the  purpose  of  satisfying  debts  against  the  estate,  a 
[•103]  subsequent  act  of  the  Rhode  Island  legislature,  "con- 
firming the  sale,  was  held  not  an  encroachment  upon 

be  given  to  one  guardian,  under  par-  unwilling  to  rest  tlie  justification  of 

tianlarcircumstanceB,  tosell  tlieesbite  an  act  niitliorizing  the  sale  of  a  nii- 

of  hia  vard,  it  is  tit  and  proper  that  nor's   estate   upon   any   assent  vhicb 

all    other    guardians    should,    under  the  guardian  or  the  minor  could  gin 

Mnilar  circumstances,  have  the  same  in  the  proceeding.     The  question  then 

license.     This  is  the  very  genius  and  is,  as  it  seems  to  us,  Can  a  ward  bt 

spirit   o(   our  institutions.     And   we  deprived  of   his   inheritance  williout 

are  of  opinion  that  an  act  of  tlie  leg-  his  consent  by  an  act  of  the  legisli- 

islature  to  authorize  the  sale  of  the  ture  which  is  intended  to  apply  to  no 

land   of    a   particular   minor   by   his  other  individual?     The  fifteenth  »r- 

guardian  cannot  be  easily  reconciled  tide   of   the  Bill  of    Rights  d«larM 

with   the  spirit  of  the   article  in  the  that  no  subject  shall   be  deprived  of 
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1  power.  The  land,  it  was  said,  descended  to  the 
Hit  to  a  lien  for  the  payment  of  debts,  and  there  is 
the  nature  of  the  act  of  authorizing  a  sale  to  satisfy 
hich  requires  that  it  should  be  performed  by  a  judicial 
r  that  it  should  be  performed  by  a  delegate  rather  than 
;islature  itself.  It  is  remedial  in  its  nature,  to  give 
Listing  rights.^  The  case  showed  the  actual  existence 
ind  indeed  a  judicial  license  for  the  sale  of  lands  to 
01  had  been  granted  in  New  Hampshire  before  the  sale 
The  decision  was  afterwards  followed  in  a  carefully 
case  in  tlie  same  court.^  In  each  of  these  cases  it  is 
lat  the  legislature  does  not  by  the  special  statute  de- 
e  existence  or  amount  of  the  debts,  and  disputes  con- 
em  would  be  determinable  in  the  usual  modes.  Many 
;ion8  have  been  made  to  the  same  effect.^ 
fcies  of  legislation  may  perhaps  be  properly  called  pre- 
imedial  legislation.    It  hears  and  determines  no  rights ; 

I  no  one  of  his  property.     It  simply  authorizes  one's 
to  be  turned  into  personal,  on  the  application  of  the 

iresenting  his  interest,  and  under  such  circumstances 

msent  of  the  owner,  if  capable  of  giving  it,  would  be 

It  is  in  the  nature  of  the  gi'ant  of  a  privilege  to  one 

»n  V,  Leland,  2  Pet.  660.  Grace,  53  N.  Y.  245;  Gaunett  v. 
eYOort  V.  Grace,  63  N.  Y.     Leonard,  47  Mo.  205;  Kibby  v,  Chet- 

wood's  Adm'rs,  4  T.  B.  Moiir.  94; 

8  V.  Holman's  Lessee,  Shehan's  Heirs  v.  Barnett^s  Heirs, 
SO.    See  also  Florentine    6  T.  B.  Mour.  594  ;  Davis  v.  State 

Wall.  210;  Doe  t;.  Doug-  Bank,    7    Ind.    316;    Richardson  ». 

i.  10.  Mouson,  22  Conn  98;  Ward  v.  New 

>n  ».  Thurston,  6  R.  I.  England,  &c,  Co.,  1  Cliff.  565;  Sohier 

ITilliainsou  r.  Williamson,  v.    Massachusetts,    &c.    Hospital,    3 

15;   McComb  r.  Gilkey,  Cush.    483;    Lobrano  v.    Neiligan,  9 

6;    Boon   ».   Bowers,  30  Wall.  295.     Contra,  Brenham  t;.  Story, 

;tewart  r.  Griffith,  33  Mo.  39  Cal.   179.     In  Moore  v.  Maxwell, 

Hatchman,  14  S.  &  R.  18  Ark.  409,  a  special  statute  author- 

II  0.  Snowhill,  2  Green,  izing  the  administrator  of  one  who 
"seyr.  Gilbert,  11  G.  &  J.  held  the  mere  naked  legal  title  to 
c.  Clymer,  2  Penn.  St.  convey  to  the  owner  of  the  equitable 
At  0.  Kuhn,  2  Penn.  St.  title  was  held  valid.  In  Stanley  v, 
Citchen,  17  Penn.  St  433  ;  Colt,  5  Wall.  119,  an  act  permitting 
Carr,  Walker,  258;  Davi-  the  sale  of  real  estate  which  had  been 
mot,  7  Met.  388;  Towle  devised  to  charitable  uses  was  sus- 
14  N.  Y.  423  ;    Leggett  tained,  —  no  diversion  of  the  gift  being 

9  N.  Y.  445 ;  Brevoort  o.     made. 
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person,  which  at  the  same  time  affects  injuriously  the  righlsof 
no  other.' 
But  a  different  case  is  presented  when  the  legislature  as»;umM 
to  authorize  a  person  who  does  not  occupy  a  fiduciary 
[*  104]  relation  to  *  the  owner,  to  make  sale  of  real  estate,  to 
satisfy  demands  which  he  asBerts,  but  which  are  nnt 
judicially  determined,  or  for  any  other  purpose  not  connected 
with  the  convenience  or  necessity  of  the  owner  himself.  An  act 
of  the  legiiilature  of  Illinois  undertook  to  empower  a  party  who 
had  applied  for  it  to  make  sale  of  the  lands  pertaining  to  the 
estate  of  a  deceased  person,  in  order  to  raise  a  certain  specified 
gam  of  money  which  the  legislature  assumed  to  be  due  to  him 
and  another  person,  for  moneys  by  them  advanced  and  liabiUliei 
incurred  on  behalf  of  the  estate,  and  to  apply  the  same  to  the 
extinguishment  of  their  claims.  Now  it  is  evident  that  this  set 
was  in  the  nature  of  a  judieiul  decree,  passed  on  the  applicalioo 
of  parties  adverse  in  interest  to  the  estate,  and  in  effect  adjudg- 
ing a  certain  amount  to  be  due  them,  and  ordering  lands  to  i* 
sold  for  its  satisfaction.  As  was  well  said  by  the  Supreme  Court 
of  Illinois,  in  adjudging  the  act  void  :  "  If  this  is  not  the  eiercw 
of  a  power  of  inquiry  into,  and  n  determination  of  facts,  betiteen 
debtor  and  creditor,  and  that,  too,  ex  parte,  and  summary  in  ttt 
character,  we  are  at  a  loss  to  understand  the  meaning  of  terms; 
nay,  that  it  is  adjudging  and  directing  the  application  of  one  per- 


CH.  v.]  POWERS  BXERCISBD  BY  LEGISLATIVE  DEPARTMENT.    127 

*  A  case  in  harmony  with  the  one  last  referred  to  was  [*  105] 
decided  by  the  Supreme  Court  of  Michigan.  Under  the 
act  of  Congress  "  for  the  relief  of  citizens  of  towns  upon  the 
lands  of  the  United  States,  under  certain  circumstances,'*  ap- 
proved May  23,  1844,  and  which  provided  that  the  trust  under 
said  act  should  be  conducted  under  such  rules  and  regulations  as 
may  be  prescribed  by  the  legislative  authority  of  the  State,"  &c., 
the  legislature  passed  an  act  authorizing  the  trustee  to  give  deeds 
to  a  person  named  therein,  and  those  claiming  under  him;  thus 
undertaking  to  dispose  of  the  whole  trust  to  the  person  thus 
named  and  his  grantees,  and  authorizing  no  one  else  to  be  con- 
sidered or  to  receive  any  relief.  This  was  very  plainly  an  at- 
tempted adjudication  upon  the  rights  of  the  parties  concerned ; 
it  did  not  establish  regulations  for  the  administration  of  the 
trust,  but  it  adjudged  the  trust  property  to  certain  claimants 
ttclusively,  in  disregard  of  any  rights  which  might  exist  in 
others;  and  it  was  therefore  declared  to  be  void.^    And  it  has 

rt  bar.    The  acts  were  for  the  benefit  incurred  but  not  liquidated  or  satis- 

>f  all  the  creditors  of  the  estates,  fied ;  and  those,  too,  created  after  the 

vithont  distinction ;  and  in  one  case,  death  of  the   intestate.*'      See  also 

Q  addition,  for  the  purpose  of  per-  Mason  v.  Wait,  5  111.  127-134 ;   Dav- 

Bcting  titles  contracted  to  be  made  enport  v.  Young,  16  111.  551 ;  Kozier 

7  the  intestate.     The  claims  of  the  v.  Fagan,  46  111.  404.     The  case  of 

Peditoni  of  the  intestate  were  to  be  Estep  v.  Hutchman,  14  S.  &  R.  435, 

itablished  by  judicial  or  other  satis-  would  seem  to  be  more  open  to  ques- 

ictory  legal    proceedings,    and,    in  tion  on  this  point  than  any  of  the 

mth,  in  the  case  last  cited,  the  com-  others  before  cited.     It  was  the  case 

lissioners  were  nothing  more  than  of  a  special  statute,  authorizing  the 

pedal  commissioners.     The  legisla-  guardian  of  infant  heirs  to  convey 

he  department,  in  passing  these  acts,  their  lands  in  satisfaction  of  a  con- 

iTestigated  nothing,  nor  did  an  act  tract  made  by  their  ancestor;    and 

riucb  could  be  deemed  a  judicial  in-  which  was  sustained.     Compare  this 

tuiiy.     It  neither  examined  proof,  with  Jones  r.    Perry,   10   Yerg.   59, 

tor  determined  the  nature  or  extent  where  an  act  authorizing  a  guardian 

d  claims;  it  merely  authorized  the  to  sell  lands  to  pay  the  ancestor *s 

plication  of  the  real  estate  to  the  debts  was  held  void, 
^yment  of  debts  generally,  discrimi-         ^  Cash,   Appellant,  6  Mich.    103. 

■Siting  in  favor  of  no  one  creditor.  The  case  of  Powers  v.  Bergen,  6  N. 

^  giving  no  one  a  preference  over  Y.  358,  is  perhaps  to  be  referred  to 

^iM)ther.    Not  so  in  the  case  before  another  principle  than   that  of    en- 

^i  the  amount  is   investigated  and  croachment  upon  judicial   authority, 

''certaiiied,  and  the  sale  is  directed  That  was  a  case  where  the  legislature, 

^tbe  benefit  of  two  persons  exclu-  by  special   act,   had    undertaken    to 

*^^.    The  proceeds  are  to  be  applied  authorize  the  sale  of  property,  not 

^  the  payment  of  such  claims  and  for  the  purpose  of   satisfying    liens 

^  other,  for  liabilities  said  to  be  upon  it,  or  of  meeting  or  in  any  way 
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[*106]    abo  been  held  that,  whether  a  'corporation 

guilty  of  abuijG  of  authority  under  its  charter,  so 

to  subject  it  to  forfeiture,'  and  whether  a  widow  is  ei 

principles  involved,  to  Pot 
gen,  and  was  decided  id 
way.  See  also  Kneass'a  . 
Penn.  St.  87,  and  compan 
r.  Kitchen,  17  Penn.  St. 
tin's  Appeal,  23  Peiin.  437 
Appeal,  75  Penn.  St,  SI'S; 
Fleming,  1  Hountou,  502. 
>  State  t>.  Noyes,  47 
Cninpbell  r.  Union  Bank 
(Miaa.)  661;  Canal  Co.  t 
Co.,  1  G.  &  J.  V22;  Regen 
vorsity  v.  Williaias,  9  G. 
Ill  Sltners'  Bank  of  Dubuqu 
States,  1  Morris,  48L*,  a  c 
charter  authorizing  the  leg 
repeal  it  for  an;  abuse  or 
corporate  privileges  vtas  he 
the  question  of  abuse  to  t 
ttve  judgment  In  £rie&. 
li.  R.  Co.  u.  Casey,  28  Pen 
on  the  other  hand,  it  y/u 
the  legislature  could  not  oo 
corporation  by  its  repealis 
tliat  the  question  of  abuse 
rate  authority  would  be  c 
to  be  passed   upon,  if   dei 


providing  for  the  necessities  or  wants 
of  the  owners,  but  solely,  after  pay- 
ing expenses,  for  the  investmeut  of 
the  proceeds.  It  appears  from  that 
ease  that  the  executors  under  the  will 
of  the  former  owner  held  the  lands  in 
trust  for  a  daughter  of  the  testator 
daring  her  natural  life,  with  a  vested 
remainder  in  fee  iii  her  two  children. 
The  special  act  assumed  to  empower 
them  to  sell  and  convey  the  complete 
fee,  and  apply  tlie  proceeds,  Jiml, 
to  the  payment  of  their  commis- 
sions, costs,  and  expenses ;  fpco'i'l, 
to  the  discharge  of  asscsamenta,  liens, 
charges,  and  incumbrances  on  tlic 
land,  of  which,  however,  none  were 
shown  to  exist ;  and,  third,  to  invest 
the  proceeds  and  pay  over  the  income, 
after  deducting  taxes  and  charges,  to 
the  daughter  during  her  life,  and 
after  her  decease  to  convey,  assign, 
or  pay  over  the  same  to  the  persons 
who  would  be  entitled  under  the  will. 
The  court  regarded  this  as  an  un- 
authorized interference  with  private 
property  upon  no  necessity,  and  alto- 
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specified  parcel  of  land,^  are  judicial  questions  which 
lecided  by  the  legislature.  In  these  cases  there  are 
adverse  parties;  the  questions  that  would  arise  are 
judicial,  and  over  them  the  courts  possess  jurisdiction 
moil  law ;  and  it  is  presumable  that  legislative  acts  of 
ter  must  have  been  adopted  carelessly,  and  without  a 
eration  of  the  proper  boundaries  which  mark  the  sep- 
legislative  from  judicial  duties.^  As  well  might  the 
proceed  to  declare  that  one  man  is  indebted  to  another 
[>ecified,  and  establish  by  enactment  a  conclusive  de- 
Dst  him.' 

ire  elsewhere  referred  to  a  number  of  cases  where  [*  107] 
,ve  been  held  unobjectionable  which  validated 
edings,  notwithstanding  irregularities  apparent  in  them.^ 
utes  may  as  properly  be  made  applicable  to  judicial  as 
ial  proceedings ;  and  although,  when  they  refer  to  such 
s,  they  may  at  first  seem  like  an  interference  with 
thority,  yet  if  they  are  only  in  aid  of  judicial  proeeed- 

a  corporation  whose  char-  have  no  refuge  but  in  the  courts ,  the 

I  repealed,  was  affirmed,  only    secure   place    for    determining 

r  principle,  see  Albertson  conflicting  rights  by   due  course  of 

L2  Conn.  200.     And  see  law.    But  if  the  judiciary  give  way, 

L  and,  in  the  language  of  the   Cliief 

8  0.  Pope,  3  Scam.  465.  Justice  in  Greenough  v.  Greenough, 

just  and  dangerous  char-  in  11  Penn.  St.  494,  *  confesses  itself 

Blation  of  this  description  too  weak  to  stand  against  the  autag- 

d  by  the  Supreme  Court  onism  of  the  legislature  and  the  bar,' 

inia:  **  When,  in  the  exer-  one  independent  co-ordinate  branch 

3r  legislative  powers,  gen-  of  the  government  will  become  the 

>  enacted  which  bear,  or  subservient  handmaid  of  the  other, 

1  the  whole  community,  and  a  quiet,  insidious  revolution  will 

QDJost  and  against  the  be  effected  in  the  administration  of 

)  constitution,  tlie  whole  the  government,  whilst  its  form  on 

rill  be  interested  to  procure  paper  remains  the  same.''    Erviue's 

i>y  a  voice  potential.    And  Appeal,  10  Penn.  St.  268. 

reat  secarity  f or  just  and.  *  A  statute  is  void  which  under- 

>D.    But  when  individuals  takes    to    make    railroad    companies 

rom  the  mass,  and  laws  are  liable  for  the   expense  of  coroners' 

iting  their  property,  with-  inquests  and  of  the  burial  of  perdons 

B  or  notice,  at  the  instiga-  dying  on  the  cars,  or  killed  by  collision 

interested  party,    who  is  or  other  accident  occurring  to  the  cars, 

for  them,  thus  isolated  irrespective  of  any  question  of  negli- 

M,  in  injury  and  injustice,  gence.    Oliio  &  M.  R.  R.  Co.  o.  Lackey, 

they  to  seek  relief  from  78  111.  55;  s.  c.  20  Am.  Rep.  259. 

despotic  power?    They  «  Seepos^  pp.  •371-«381. 

9 
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ings,  and  tend  to  their  support  by  precluding  parties  from  taking 
advantage  of  errors  wbich  do  not  affect  their  substantial  right), 
they  cannot  be  obnoxious  to  the  charge  of  usurping  judicial  power, 
The  legislature  does,  or  may,  prescribe  the  rules  under  which  the 
judicial  power  is  exercised  by  the  courts  ;  and  in  doing  so,  it  may 
dispense  with  any  of  those  formalities  which  are  not  essential  to 
the  jurisdiction  of  the  court ;  and  whatever  it  may  dispense  with 
by  statute  anterior  to  the  proeeetlinga,  we  believe  it  may  also  dis- 
pense with  by  statute  after  tlie  proceedings  have  been  taken,  if  the 
court  has  failed  to  observe  any  of  those  formalities.  But  it  would 
not  be  competent  for  the  legislature  to  authorize  b  court  to  pro- 
ceed and  adjudicate  upon  the  rights  of  parties,  without  giving 
them  an  opportunity  to  be  heard  before  it ;  and,  for  the  same  rea- 
son, it  would  be  incompetent  for  it,  by  retrospective  legislation,  to 
make  valid  proceedings  which  had  been  had  in  the  courts,  but 
which  were  void  for  want  of  jurisdiction  over  the  parties.  Suchi 
legislative  enactment  would  be  doubly  objectionable:  first,  as  an 
exercise  of  judicial  power,  since,  the  proceedings  in  court  being 
void,  it  would  be  the  statute  alone  which  would  constitute  an 
adjudication  upon  the  rights  of  tlie  parties  ;  and,  tecond,  becanu, 
in  all  judicial  proceedings,  notice  to  parties  and  an  opportuni^ 
to  defend  are  essential,  —  both  of  %vhich  they  would  be  de- 
prived of  in  such  a  case.'     And  for  like  reasons  a  statute  vaii- 
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proceedings  *  had  before  an  intruder  into  a  judicial  [*  108] 
l)efore  whom  no  one  is  authorized  or  required  to 
,  and  who  could  have  jurisdiction  neither  of  the  parties  nor 
subject-matter,  would  also  be  void.^ 

d.  The  effect  of  the  act  upon 
predaely  the  same  as  if  it  had 
in  direct  terms  that  the  leg- 
{ueathed  by  this  will  to  these 
lis  should  not  go  to  them, 
dd  descend  to  the  heirs-at-law 
ettator,  according  to  our  law 
nts.  This  it  will  not  be  pre- 
that  they  could  do  directly, 
f  had  no  more  authority  to 
directly,  by  making  proceed- 
iding  upon  them  which  were 
aw."  See,  to  the  same  effect, 
B  V.  Bote,  68  Penn.  St.  248; 
.  Downey,  50  Cal.  388 ;  s.  c. 
Bep.  656;  Lane  v.  Nelson, 
.  St  407 ;  Shonk  v.  Brown,  61 
L  320 ;  Spragg  v.  Shriver,  25 
t  282. 

Denny  o.  Mattoon,  2  Allen, 
adge  in  insolvency  had  made 
orders  in  a  case  pending  in 
jurisdiction,  and  which  the 
iubsequently  declared  to  be 
rhe  legislature  then  passed  an 
aring  that  they  **are  hereby 
id,  and  the  same  shall  be  taken 
med  good  and  valid  in  law,  to 
is  and  purposes  whatsoever." 
laestion  of  the  validity  of  this 
soort  say:  **  The  precise  ques- 
whether  it  can  be  held  to 
so  as  to  confer  a  jurisdiction 
rtiea  and  proceedings  which 
been  judicially  determined 
i  exist,  and  give  validity  to 
I  processes  which  have  been 
d  void.  The  statement  of  this 
.  seema  to  us  to  suggest  the 
and  decisive  objection  to  any 
lion  of  the  statute  which 
sad  to  such  a  conclusion.  It 
e  a  direct  exercise  by  the  legis- 
:  a  power  in  its  nature  clearly 
from  the  use  of  which  it  is 
r  prohibited  by  the  thirtieth 


article  of  the  Declaration  of  Bights. 
The  line  which  marks  and  separates 
judicial  from  legislative  duties  and 
functions  is  often  indistinct  and  un- 
certain, and  it  is  sometimes  difficult 
to  decide  within  which  of  the  two 
classes  a  particular  subject  falls.  All 
statutes  of  a  declaratory  nature,  which 
are  designed  to  interpret  or  give  a 
meaning  to  previous  enactments,  or 
to  confirm  the  rights  of  parties  either 
under  their  own  contracts  or  growing 
out  of  the  proceedings  of  courts  or 
public  bodies,  which  lack  legal  valid- 
ity, involve  in  a  certain  sense  the 
exercise  of  a  judicial  power.  They 
operate  upon  subjects  which  might 
properly  come  wil^in  the  cognizance 
of  the  courts  and  form  the  basis  of 
judicial  consideration  and  judgment. 
But  they  may,  nevertheless,  be  sup- 
ported as  being  within  the  legitimate 
sphere  of  legislative  action,  on  the 
ground  that  they  do  not  declare  or 
determine,  but  only  confirm  rights; 
that  they  give  effect  to  the  acts  of 
parties  according  to  their  intent;  that 
they  furnish  new  and  more  efficacious 
remedies,  or  create  a  more  beneficial 
interest  or  tenure,  or,  by  supplying 
defects  and  curing  informalities  in 
the  proceedings  of  courts,  or  of  pub- 
lic officers  acting  within  the  scope 
of  their  authority,  they  give  effect  to 
acts  to  which  there  was  the  express 
or  implied  assent  of  the  parties  in- 
terested. Statutes  which  are  intended 
to  accomplish  such  purposes  do  not 
necessarily  invade  the  province,  or 
directly  interfere  with  the  action  of 
judicial  tribunals.  But  if  we  adopt 
the  broadest  and  most  comprehensive 
view  of  the  power  of  the  legislature, 
we  must  place  some  limit  beyond 
which  the  authority  of  the  legisla- 
ture cannot  go  without  trenching  on 
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[•  109]  "  Legislative  Divorces. 

There  is  another  class  of  cases  id  which  it  would  set 
action  ought  to  be  referred  exclusively  to  the  judicial  tr 
but  in  respect  to  which  the  prevailing  doctrine  » 
[*  110]  be,  that  the  legislature  "  has  complete  control  unl 
cially  restrained  by  the  State  constitution.  The^ 
of  divorces  from  the  bonds  of  matrimony  was  not  confide' 
courts  in  England,  and  from  the  earliest  days  the  Coloi 
State  legislatures  in  this  country  have  assumed  to  possess  t 
power  over  the  subject  which  was  possessed  by  the  Parliam< 

the  clear  aod  well-defined  boundaries  aside  their    judgments,   or 

of  jodicial   power."      "  Although   it  cnses   out   of    the   settled   c 

may   be   difficult,  if   not   impossible,  judicial   proceeding.      It    is 

to  lay  down  any  general  rule  which  principle  that  it  has  been  fa 

m^  serve  to  determine,  in  all  cases,  the  legislature  have  no  powe^ 

whether  the  limits  of  constitutional  a  new  trial  or  direct  a  reheai 

restraint  are  overstepped  by  the  ex-  cause  which  has  been  once  . 

ercise  by  one  branch  of   the  govern-  settled.     The  right  to  a  revii 

men t  of  powers  exclusively  delegated  try  anew  facta  which  have 

to  another,  it  certainly  is  practicable  tvrmiued    by    a    verdict   or 

to  apply  to  each  case  aa  it  arises  some  depends     on    fixed     and    wi 

test   hy  which   to   ascertain  whether  principles,  which   it   is   the 

this  fundamental  principle  is  violated,  the   court   to   apply   in    the 

If,  for  example,  the  practical  operation  of  a  sound  judgment  and  d 

of  a   statute   is   to  determine   adver-  These   cannot   be   regulated 
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ne  to  time  they  have  passed  special  laws  declaring  a  disso- 
f  the  bonds  of  matrimony  in  special  cases.  Now  it  is  clear 
he  question  of  divorce  involves  investigations  which  are 
f  of  a  judicial  nature,  and  the  jurisdiction  over  divorces 

0  be  confined  exclusively  to  the  judicial  tribunals,  under 
itations  to  be  prescribed  by  law  ; "  ^  and  so^strong  is  the 
conviction  of  this  fact,  that  the  people  in  framing  their 

itions,  in  a  majority  of  the  States,  have  positively  forbidden 
ih  special  laws.' 

ent,  108.    See  Levins  v,  Slea-  powers    on    the    coarts    of    justice. 
leene  (Iowa),  607.  Louisiana:  The  legislature  may  enact 
following  are  constitutional  general  laws  regulating  the  .  .  .  grant- 
it: —  ii/!atema.- Divorces  from  ing  of  divorce;  hut  no  special  laws 

8  of  matrimony  shall  not  he  shall  he  enacted  relating  to  particular 
bat  In  the  cases  hy  law  pro-  or  individual  cases.  Maitsachtisetts : 
%  and  by  suit  in  chancery;  All  causes  of  marriage,  divorce,  and 
ees  in  chancery  for  divorce  alimony  .  .  .  shall  be  heard  and  de- 
floml,  unless  appealed  from  termined  by  the  Governor  and  Coun- 
manner  prescribed  hy  law,  cil,  until  the  legislature  shall  by  law 
hree  months  from  the  date  make  other  provision.  MissisMppi: 
rolment thereof .  Arkansas:  Divorces  from  the  bonds  of  matri- 
erml  Assembly  shall  not  have  mony  shall  not  he  granted  but  in 
pass  any  bill  of  divorce,  but  cases  provided  for  by  law,  and  by 
leribe  by  law  the  manner  in  suit  in  chancery.  New  Hampshire: 
ch  cases  may  be  investigated  All  causes  of  marriage,  divorce,  and 
arts  of  justice,  and  divorces  alimony  .  .  .  shall  be  heard  and  tried 

California :  No  divorce  shall  by  the  Superior  Court,  until  the  leg- 

ed  by  the  legislature.     The  islature  shall  by  law  make  other  pro- 

1  is  the  same  or  similar  in  vision.  New  York:  .  .  .  nor  shall  any 
tdiana,  Maryland,  Michigan,  divorce  be  granted  otherwise  than  by 
ba,  Nevada,  Nebraska,  Ore-  due  judicial  proceedings.  North  Car* 
w  Jersey,  Texas,  and  Wis-  olina:  The  General  Assembly  shall 
Florida:  Divorces  from  the  have  power  to  pass  general  laws 
I  matrimony  shall  not  be  regulating  divorce  and  alimony,  but 
but  by  the  judgment  of  a  shall  not  have  power  to  grant  a 
t  shall  be  prescribed  by  law.  divorce  or  secure  alimony  in  any 
'  The  Superior  Court  shall  particular  case.  Ohio:  The  General 
lusive  jurisdiction  in  all  cases  Assembly  shall  grant  no  divorce,  nor 
tse,  both  total  and  partial,  exercise  any  judicial  power,  not  herein 
The  Greneral  Assembly  shall  expressly  conferred.      Pennsylvania : 

...  special  laws  .  .  .  for  The  legislature  shall  not  have  power 

divorces.       Kansas:    And  to  enact  laws  annulling  the  contract 

>   grant   divorces    is   vested  of  marriage  in  any  case  where  by  law 

District   Courts    subject    to  the  courts  of  this  Commonwealth  are, 

ns  by  law.     Kentucky:  The  or  hereafter  may  be,  empowered  to 

Assembly    shall    have    no  decree  a  divorce.      Tennessee:    The 

9  grant  divorces,  ...  but  legislature  shall  have  no  power  to 
si  laws   shall   confer  such  grant   divorces,   but  may  authorize 
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[•  111]  *  Of  the  judiciiil  decisions  on  the  subject  of  legislatiye 
power  over  divorces  there  seem  to  be  three  classes  of  cases. 
The  doctrine  of  the  first  class  seems  to  be  this :  The  granting  of  a 
divorce  may  be  either  u  legislative  or  a  judicial  act,  according  u 
the  legislature  shall  refer  its  consideration  to  the  courts,  or  reserve 
it  to  itself.  The  legislature  has  the  same  full  control  over  the  tta- 
tut  of  husband  and  wife  which  it  possesses  over  the  other  domestic 
relations,  and  may  permit  or  prohibit  it  according  to  its  own  vieva 
of  what  is  for  the  interest  of  the  parties  or  the  good  of  the  public. 
In  dissolving  the  relation,  it  proceeds  upon  such  reasons  as  toil 
Beem  sufficient ;  and  if  inquiry  is  made  into  the  facts  of  the  past, 
it  is  no  more  than  is  needful  when  any  change  of  the  law  is  coq- 
templated,  with  a  view  to  the  establishment  of  more  salutary  rules 
for  the  future.  The  inquiry,  therefore,  is  not  judicial  in  its  nature, 
and  it  is  not  essential  that  there  be  any  particular  finding  of  mis- 
conduct or  unfitneBs  in  the  parties.  As  in  other  cases  of  legisla- 
tive action,  the  reasons  or  the  motives  of  the  legislature  cannot  be 
inquired  into ;  the  relation  which  the  law  permitted  before  is  now 
forbidden,  and  the  parties  are  absolved  from  the  obligations  grow- 
ing out  of  that  relation  which  continued  so  long  as  the  relation 
existed,  but  which  necessarily  cease  with  its  termination.  Ma^ 
riage  is  not  a  contract,  but  a  status ;  the  parties  cannot  have  vested 
the  courts  of  justice  to  grant  them  which  waa  Dot  a  legal  cause  for  dimn* 
for  such  cnusea  as  uiaj  be  specified  under  the  genera!  laws,  Teftr. 'Itli 
t  such  hiw-f  shM  W  L-eii-     3  Mioh   <M.     St^r  ^ho  Cl^irk  r.  art. 
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>f  property  in  a  domestic  relation ;  therefore  the  legislative 

I  not  come  under  condemnation  as  depriving  parties 

btB  contrary  to  the  law  of  the  land,  but,  as  in  other  [*  112] 

ithin  the  scope  of  the  legislative  authority,  the 

ive  will  must  be  regarded  as  sufficient  reason  for  the  rule 

it  promulgates.^ 

»  leading  case  on  this  subject  not  forbidden  by  the  Constitution  of 

V.  Pease,  8  Conn.  541.     On  the  United  States,  nor  opposed  to  the 

itioD  whether  a   divorce   is  sound  maxims  of  legislation;  and  it 

ily  a  judicial  act,  the  court  left  them  in  the  same  condition,  ex- 

L  further  objection  is  urged  cept  so  far  as  limitations  were  pro- 

ills  act;  viz.,  that  by  the  new  vided.    There  is  now  and  has  been  a 

ion  of  1818,  there  is  an  entire  law  in  force  on  the  subject  of  divorces. 

m  of  the  legislative  and  ju-  The  law  was  passed  a  hundred  and 

lepartments,    and    that    the  thirty  years    ago.      It  provides   for 

re  can  now  pass  no  act  or  divorces  a  vinculo  matrimonii  in  four 

a  not  clearly  warranted  by  cases;  viz.,  adultery,  fraudulent  con- 

ttitution;  that  the  constitu-  tract,    wilful    desertion,    and    seven 

i  grant  of  power,  and  not  a  years'  absence  unheard  of.     The  law 

Q  of  powers  already  possessed;  has  remained  in  substance  the  same 

bort,  that  there  is  no  reserved  as  it  was   when    enacted    in    1667. 

I  the  legislature    since    the  During  all  this  period  the  legislature 

of  this  constitution.     Pre-  has  interfered  like  the  Parliament  of 

le  opposite  of  this  is  true.  Great  Britain,  and  passed  special  acts 

16    settlement  of    the   State  of  divorce  a  vinculo  matrimonii ;  and 

re  been  certain  fundamental  at  almost  every  session  since  the  Con- 

which  power  has  been  ex-  stitution  of  the .  United  States  went 

These  rules  were  embodied  into  operation,  now  forty -two  years, 
istroment  called  by  some  a  and  for  the  thirteen  years  of  the  ex- 
ion,  by  others  a  charter.  All  istence  of  the  Constitution  of  Con- 
it  it  was  the  first  constitution  necticut,  such  acts  have  been,  in 
6  in  Connecticut,  and  made,  multiplied  cases,   passed    and    sanc- 

the  people  themselves.     It  tioned  by  the  constituted  authorities 

y  extensive  powers    to  the  of  our  State.     We  are  not  at  liberty 

ie,  and  left  too  much  (for  it  to  inquire  into  the  wisdom  of  our 

r  thing  almost)  to  their  will,  existing  law  upon  this  subject;  nor 

titution  of  1818  proposed  to,  into  the  expediency  of  such  frequent 

act  didy  Umit  that  will.     It  interference  of  the  legislature.     We 

sertain  general  principles  by  can  only  inquire  into   the  constitu- 

bk  called  a  Declaration  of  tionality  of  the  act  under  considera- 

provided  for  the  election  and  tion.     The  power  is  not  prohibited 

lent  of  certain  organs  of  the  either  by  the  Constitution  uf  the  Unit- 

snt,  such  as  the  legislative,  ed  States  or  by  that  of  this  State. 

S  and  judicial  departments;  In  view  of  the  appalling  consequences 

osed  upon  them  certain  re-  of  declaring  the  general  law  of  the 

Itfound  the  State  sovereign  State,   or  the   repeated   acts  of  our 

ipendent,  with  a  legislative  legislature,  unconstitutional  and  void, 

ipable   of    making  all  laws  consequences  easily  perceived,  but  not 

r  for  the  good  of  the  people,  easily  expressed,  —  such  as  bastardiz- 
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[•  113]  •  The  second  class  of  cases  to  which  we  have  alluded 
hold  that  divorce  is  a  judicial  act  in  those  cases  upon 
which  the  general  laws  confer  on  the  courts  power  to  adjudicitt«; 
and  that  consequently  in  those  cases  the  legislature  cannot  past 
special  laws,  but  its  full  control  over  the  relation  of  marriage  will 
leave  it  at  liberty  to  grant  divorces  in  other  cases,  for  such  causes 
as  shall  appear  to  its  wisdom  to  justify  them.' 

A  third  class  of  cases  deny  alti^ether  the  authority  of  these 
special  legislative  enactments,  and  declare  the  act  of  divorce  to 
be  in  its  nature  judicial,  and  not  properly  within  the  province  of 
the  legislative  puwer.^  The  most  of  these  decisions,  however, 
lay  more  or  less  stress  upon  clauses  in  the  constitutions  otber 
than  those  which  in  general  terms  separate  the  legislative  and 
judicial  functions,  and  some  of  them  would  perhaps  have  been 
differently  decided  hut  for  those  other  clauses.  But  it  ia  safe  to 
say,  that  the  general  sentiment  in  the  legal  profession  m  against 
the  rightfulness  of  special  legislative  divorces  ;  and  it  is  believed 
that,  if  the  question  could  originally  have  been  considered  by  the 
courts,  unembarrassed  by  any  considerations  of  long  acquiescence, 
and  of  the  serious  consequences  which  must  result  from  afBrming 

Id K  the  issue  and  subjecting  the  parties  16  Me.  479;    Adams  i>.  Palmer,  il 

to  puaisbinent    for    adultery,  —  the  Me.    480.     See    aUo    Townsend  '■ 

court  should  come  to  the  result  only  Griffin,  4  Ilarr.   440.     In  k  well-It*- 

on   a  solemn   conviction    that    their  soned  case  in  Kentucky,  it  wai  beld 

oaths  of  office  and  these  canstitutions  that  a  legislaUve  divorce  obtained  H 
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Dlawfulness,  after  so  many  had  been  granted  and  new 
s  formed,  it  is  highly  probable  that  these  enactments  would 
sen  held  to  be  usurpations  of  judicial  authority,  and  we 
have  been  spared  the  necessity  for  the  special  constitu- 
rovisions  which  have  since  been  introduced.  Fortunately 
royisions  render  the  question  now  discussed  of  little  prac- 
iportance ;  at  the  same  time  that  they  refer  the 

*  upon  applications  for  divorce  to  those  tribunals  [*  114] 
nust  proceed  upon  inquiry,  and  cannot  condemn 

a  hearing.^ 

'orce  of  a  legislative  divorce  must  in  any  case  be  confined 
isolation  of  the  relation ;  it  can  only  be  justified  on  the 
that  it  merely  lays  down  a  rule  of  conduct  for  the  parties 
Te  towards  each  other  for  the  future.     It  cannot  inquire 

past,  with  a  view  to  punish  the  parties  for  their  offences 
the  marriage  relation,  except  so  far  as  the  divorce  itself 
egarded  as  a  punishment.  It  cannot  order  the  payment  of 
,  for  that  would  be  a  judgment;'  it  cannot  adjudge  upon 
ng  claims  to  property  between  the  parties,  but  it  must  leave 
itions  of  this  character  to  the  courts.  Those  rights  of 
r  which  depend  upon  the  continued  existence  of  tlie  rela- 
[  be  terminated  by  the  dissolution,  but  only  as  in  any  other 
bts  in  the  future  may  be  incidentally  affected  by  a  change 
iw.' 

larriage  is  a  matter  of  right,  so  that,  under  the  **  righifal  powers 
}uld  seem  that  any  particu-  of  legislation "  which  our  constitu- 
sge  that  parties  might  law-  tions  confer  upon  the  legislative  de- 
D  they  must  have  a  lawful  partment,  a  relation  essential  to 
sontinue  in,  unless  hy  mis-  organized  civil  society  might  be  ab- 
they  subject  themselves  to  rogated  entirely.  Single  legislative 
re  of  the  right.  And  if  the  divorces  are  but  single  steps  towards 
B  can  annul  the  relation  in  this  barbarism  which  the  application 
without  any  finding  that  a  of  the  same  principle  to  every  indi- 
:  the  marriage  contract  has  vidual  case,  by  a  general  law,  would 
imitted,  then  it  would  seem  necessarily  bring  upon  us.  See  what 
might  annul  it  in  every  case,  is  said  by  the  Supreme  Court  of  Mis- 
prohibit  a}l  parties  from  souri  in  Bryson  v.  Bryson,  17  Mo. 
nto  the  same  relation  in  the  593,  594. 

The  recognition  of  a  full  and  >  Crane  v.   Meginnis,   1   6.  &  J. 

control  of  the  relation  in  the  463;    Potter's  Dwarris  on  Statutes, 

e,  to  be  exercised  at  its  will,  486  ;  post^  p.  *  405,  note, 
ivitably  to  this   conclusion;         *  Starr  v.  Pease,  8  Conn.  545. 
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LegUlative  Encroachmentt  upon  Executive  Power. 

If  it  is  difficult  to  point  out  the  precise  boundary  which  sep- 
arates legislative  from  judicial  duties,  it  is  still  more  difficult  to 
diBCrimiuate,  in  particular  cases,  between  what  is  properly  legis- 
lative and  what  is  properly  executive  duty.  The  authority  tliat 
makes  the  laws  has  large  discretion  in  determining  the  means 

through  which  they  shall  be  executed  ;  and  the  perronn- 
l*  115]  anee  of  •  many  duties  which  they  may  provide  for  by  law, 

they  may  refer  either  to  the  chief  executive  of  the  State, 
or,  at  their  option,  to  any  other  executive  or  ministerial  officer,  ot 
even  to  a  person  specially  named  for  the  duty,^  What  can  be 
definitely  said  on  this  subject  is  this:  That  such  powers  u 
are  specially'  conferred  by  the  constitution  upon  the  governor,  ot 
upon  any  other  specified  officer,  the  legislature  cannot  require  ot 
authorize  to  be  performed  by  any  other  officer  or  authority ;  and 
from  those  duties  which  the  constitution  requires  of  him  he  can- 
not be  excused  by  law -^    But  other  powers  or  duties  the  executivB 

'  This  ia  affirmed  in  the  recent  case  where  the  subject  is  committed  to  &t 

of  Bridges  ».  Shallcross,   6   VV.    Va.  dUcrelion   of  the  chief  eiecutiTe  d5- 

662.     The  constjtution  of  that  State  cer,  either  by  the  constitution  or  bf 

proTideB  that  the  governor  shall  nomi-  the   laws.     So   long   as   the  power  U 

nate,  and  by  and  with  the  advice  and  vested  in   bitn,  it  is  to  be  bj  bin 

consent  of    the  Senate  appoint,   all  exercised,  and  no  other  branch  of  tbt 
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srcise  or  assume  except  by  legislative  authority,  and  the 
ich  in  its  discretion  it  confers  it  may  also  in  its  dis- 
thhold,  or  confide  to  other  hands.^  Whether  in  those 
re  power  is  given  by  the  constitution  to  the  governor, 
itnre  have  the  same  authority  to  make  rules  for  the 
f  the  power  that  they  have  to  make  rules  to  govern 
)dings  in  the  courts,  may  perhaps  be  a  question.'    It 


isically  an  executive  act. 
senae  this  Is  doubtless  so, 
Id  not  follow  that  the 
cold  exercise  no  appoint- 
or could  confer  none  on 
the  chief  executive  of  the 
tre  the  constitution  con- 
;ative  words  to  limit  the 
authority  in  this  regard, 
re  in  enacting  a  law  must 
lelf  what  are  the  suitable, 
or  necessary  agencies  for 
(Oy  and  the  authority  of 
e  must  be  limited  to  tak- 
it  the  law  is  executed  by 
ies.  See  Baltimore  r. 
i.  876. 

e  governor  has  power  to 
fficer  for  neglect  of  duty, 
e  judge  whether  the  duty 
fleeted.  State  e.  Doherty, 
.  119 ;  8.  c.  13  Am.  Rep. 
M  to  discretionary  powers, 
,  note. 

itive,  it  has  been  decided, 
to  pardon  for  contempt 
^te  V.  Sauvinet,  24  La. 
.  c.  13  Am.  Rep.  115.  A 
Br  to  pardon  may  be  exer- 
as  well  as  after  conviction. 
United  States,  17  Wall. 
ick  V.  Bowdoin,  44  Geo. 
9.  Bullock,  44  Geo.  379. 
it*s  power  to  pardon  does 
0  the  restoration  of  prop- 
has  been  judicially  for- 
yte  V.  United  States,  (Ct. 
.m.  Law  Reg.  n.  s.  369; 
United  States,  91  U.  S. 
The  pardon  may  be 
general  proclamation. 
United  States,  16  WaU. 


147;  Lapeyre  v.  United  States,  17 
Wall.  191.  One  receiving  a  full 
pardon  from  the  President  cannot 
afterwards  be  required  by  law  to 
establish  loyalty  as  a  condition  to 
the  assertion  of  legal  rights.  Car- 
lisle V.  United  States,  16  Wall. 
147. 

^  **  In  deciding  this  question  [as 
to  the  authority  of  the  governor],  re- 
currence must  be  had  to  the  constitu- 
tion. That  furnishes  the  only  rule 
by  which  the  court  can  be  governed. 
That  is  the  charter  of  the  governor's 
authority.  All  the  powers  delegated 
to  him  by  or  in  accordance  with  that 
instrument,  he  is  entitled  to  exercise, 
and  no  others.  The  constitution  is  a 
limitation  upon  the  powers  of  the 
legislative  department  of  tlie  govern- 
ment, but  it  is  to  be  regarded  as  a 
grant  of  powers  to  the  other  depart- 
ments. Neither  the  executive  nor 
the  judiciary,  therefore,  can  exercise 
any  authority  or  power  except  such 
as  is  clearly  granted  by  the  constitu- 
tion."    Field  V,  People,  2  Scam.  80. 

2  Whether  the  legislature  can  con- 
stitutionally remit  a  fine,  when  the 
pardoning  power  is  vested  in  the 
governor  by  the  constitution,  has 
been  made  a  question  ;  and  the  cases 
of  Haley  v.  Clarke,  26  Ala.  439,  and 
People  V.  Bircham,  12  Cal.  50,  are 
opposed  to  each  other  upon  the  point. 
If  the  fine  is  payable  to  the  State, 
perhaps  the  legislature  should  be  con- 
sidered as  having  the  same  right  to 
discharge  it  that  they  would  have  to 
release  any  other  debtor  to  the  State 
from  his  obligation.  In  Morgan  v. 
Buffington,  21  Mo.  549,  it  was  held 
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[•  116]  would  seem  'that  this  must  depend  generally  upon  the 
nature  of  tlie  power,  and  upon  the  question  whether  the 
constitution,  in  conferring  it,  has  furnished  a  sufficient  rule  foi 
its  exercise.  Where  complete  power  to  pardon  is  conferred  upoo 
the  executive,  it  may  be  doubted  if  the  legislature  can  impose 
reatriotions  under  the  name  of  rules  or  regulations ;  but  where 
the  governor  is  made  commander-in-chief  of  the  military  forces 
of  the  State,  it  is  obvious  that  his  authority  must  be  exercised 
under  such  proper  rules  as  the  legislature  may  prescribe,  because 
the  military  forces  are  themselves  under  the  control  of  the  legis- 
lature, and  military  law  is  prescribed  by  that  department.  There 
would  be  this  clear  limitation  upon  the  power  of  the  legisUtute 
to  prescribe  rules  for  the  executive  department;  that  they  must 
not  be  such  as,  under  pretence  of  regulation,  divest  the  executive 
of,  or  preclude  his  exercising,  any  of  his  constitutional  prerog- 

certMn  county  officen  as  to  the  pn>- 
prietj  of  the  remission,  was  sustainnl 
ae  an  act  within  the  power  conCened 
by  the  conBtJtution  upon  the  legii- 
latiire  to  prescribe  regulatiool  in 
these  cases.  And  see  Branham  >■ 
Langc,  IQ  Ind.  500.  The  power  Id 
reprieve  is  not  incladed  in  tha  [towtf 
to  pardon.  Ex  parte  Howard,  IT 
N.  H.  515.  It  has  been  decided  tbtt 
to  n've  parties  who  have  been  coo- 


that  the  State  auditor  was  not 
obliged  to  accept  as  conclusive  the 
certificate  from  the  Speaker  of  the 
House  as  to  the  sam  dae  a  member 
of  the  House  for  attendance  upon  it, 
but  that  he  might  lawfully  inquire 
whether  the  amount  had  been  actually 
earned  by  attendance  or  not  The 
legislative  rule,  therefore,  cannot  go 
to  the  extent  of  compelling  an  execu- 
tive officer  to  do  something  else  than 
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atives  or  powers.  Those  matters  which  the  constitution  specifi- 
cally confides  to  him  the  legislature  cannot  directly  or  indirectly 
take  from  his  control. 

It  may  be  proper  to  say  here,  that  the  executive,  in  the  proper 
dischaige  of  his  duties  under  the  constitution,  is  as  independent 
of  the  courts  as  he  is  of  the  legislature.^ 

Delegating  Legislative  Power. 

One  of  the  settled  maxims  in  constitutional  law  is,  that  the 
power  conferred  upon  the  legislature  to  make  laws  cannot  be 
delegated  by  that  department  to  any  other  body  or  authority. 
Where  the  sovereign  power  of  the  State  has  located  the  authority, 
there  it  must  remain ;  and  by  the  constitutional  agency 
alone  *  the  laws  must  be  made  until  the  constitution  [*  117] 
itself  is  changed.  The  power  to  whose  judgment,  wis- 
dom, and  patriotism  this  high  prerogative  has  been  intrusted 
cannot  relieve  itself  of  the  responsibility  by  choosing  other  agen- 
cies upon  which  the  power  shall  be  devolved,  nor  can  it  substi- 
tute the  judgment,  wisdom,  and  patriotism  of  any  other  body 
for  those  to  which  alone  the  people  have  seen  fit  to  confide  this 
8overeign  trust.* 

'  It  has  been  a  disputed  question  19  III.  229 ;  People  v.  Gates,  40  III. 

whether  the  writ  of  mandamui  will  lie  126;  State  o.  Governor,  25  N.  J.  331 ; 

tooompel  the  performance  of  execu-  Mauran  v.  Smith,  8  R.  I.  192;  State 

tivedaties.    In  the  following  cases  the  v.  Warmoth,  22   La.  Ann.    1;  s.  c. 

power  has  either  been  expressly  af-  2  Am.  Rep.  712;  Same  v.  Same,  24 

^tnned,    or    it    has    been    exercised  La.  Ann.  351;  s.  c.  13  Am.  Rep.  126; 

^out  being  questioned.     State  v.  People  o.    Governor,  29  Mich.   320; 

HoffiU,  5  Ohio,  358 ;  State  v.  Gov-  s.  c.  18  Am.  Rep.  89 ;  State  v.  Gov- 

«nor,  5  Ohio,  n.  s.   529;  Coltin  v,  emor,  39  Mo.  388. 

^1  7  Jones,  $45;  Chamberlain  o.  *  **  These  are  the  bounds  which 

^le7,4  Minn.  309;  Magruder  v.  Gov-  the  trust  that  is  put  in  them  by  the 

^nior,  25  Md.  173 ;  Groove  v.  Gwinn,  society,  and    the  law  of    God  and 

^  Md.  572;  Tennessee,  &c.  R.   R.  nature,    have    set  to  the  legislative 

^.  V.  Moore,  36  Ala.  371 ;  Middle-  power  of  every  Commonwealth,  in  all 

^  ».  Lowe,  30  Cal.    596;  Harpen-  forms  of  government:  — 

*ng  ».  Haight,  39  Cal.  189;  s.  c.  2  ♦♦  First,     They  are  to  govern  by 

^  Kep.  432;  Chumasero  v.  Potts,  2  promulgated  established  laws,  not  to 

MoQtaaa,  242.    In  the  following  cases  be  varied  in  particular  cases,  but  to 

^  power  has  been  denied :    Haw-  have  one  rule  for  rich  and  poor,  for 

«ni  p.  Governor,  1  Ark.  570;  Low  the  favorite  at  court  and  the  coun- 

*•  Towns,  8  Geo.  360;  Stete  v.  Kirk-  try  man  at  plough. 

^^  14  Iowa,  162;  Dennett,  Peti-  ''Secondy.    These  laws  also  ought 

^82  Me.  510;  People  o.  Bissell,  to   be   designed   for   no    other   end 
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But  it  is  not  always  esaentml  that  a  legislative  act  should  bes 
completed  statute  which  must  in  any  event  take  effect  as  Ihw,  at 
the  time  it  leaves  the  hands  of  the  legislative  department.  A 
statute  may  be  conditional,  and  its  taking  effect  may  be  made  to 
depend  upon  some  subsequent  event.'  Affirmative  legislation 
may  in  some  cases  be  adopted,  of  which  the  parties  interested 
are  at  liberty  to  avail  themselves  or  not  at  their  option.  A  private 
act  of  incorporation  cannot  be  forced  upon  the  corporators;  they 

may  refuse  the  franchise  if  they  so  choose.^  In  these 
[•  118]  cases  the  legislative  "  act  is  regarded  as  complete  when  it 

has  passed  through  the  constitutional  formalities  necessary 


oltinuitely    but    the    good    of    the 

"  Thirdly.  They  must  not  raise 
tazea  on  the  property  of  the  people 
vithout  the  consent  of  the  people, 
given  by  themselvea  or  tlieir  dcpuljes. 
And  this  properly  concerns  only  such 
gorernmenta  where  the  legialutive  is 
alw&ya  in  being,  or  at  least  where  tlie 
people  have  not  reserved  any  part  of 
the  legislative  to  deputies,  to  be  from 
time  to  time  chosen  by  themselves. 

"  Fov'lhli/.  The  legislative  neither 
miut  nor  can  transfer  the  power  of 
making  laws  to  anybody  else,  or  place 
it  anywhere    but    where    the   people 


Swisher,  17  Tex.  441;  Stole  n.  Copfr 
land,  3  R.  I.  33  ;  State  c.  Wilcox.  4S 
Alo.  458;  Commonwealth  r.  Locke, 
72  Pern.  St.  491 ;  Ex  parte  Wall.  iS 
Cal.  279;  Willis  b.  Owen,  43  T«. 
41 ;  Farnaworth  c.  Lisbon,  ffi  Me. 
4.J1 ;  Brewer  v.  Brewer,  62  Me.  K; 
State  r.  Hudson  County,  37  X-  J- 
12. 

•  Brig  Aurora  ».  United  Statw. 
7  Cranch,  382;  Bull  v.  Read,  13  Gnt. 
78;  State  c.  Parker,  28  Vt.  357; 
Peck  1-.  Weddell,  17  Ohio,  n.  b.  271; 
State  0.  Kirkley,  29 -Md.  85;  Walton 
V.  Greenwood,  QO  Me.  356;  Baltjmot* 
V.  Clunet,  23  Md.   440.     It  la  not* 
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to  perfected  legislation,  notwithstanding  its  actually  going  into 
operation  as  law  may  depend  upon  its  subsequent  acceptance. 
We  have  elsewhere  spoken  of  municipal  corporations,  and  of  the 
powers  of  legislation  which  may  be  and  commonly  are  bestowed 
upon  them,  and  the  bestowal  of  which  is  not  to  be  considered  as 
trenching  upon  the  maxim  that  legislative  power  is  not  to  be  del- 
ated, since  that  maxim  is  to  be  understood  in  the  light  of  the 
immemorial  practice  of  this  country  and  of  England,  which  has 
always  recognized  the  propriety  of  vesting  in  the  municipal  or- 
ganizations certain  powers  of  local  regulation,  in  respect  to  which 
the  parties  immediately  interested  may  fairly  be  supposed  more 
X)mpetent  to  judge  of  their  needs  than  any  central  authority. 
&8  municipal  organizations  are  mere  auxiliaries  of  the  State  gov- 
ernment in  the  important  business  of  municipal  rnle,  the  legis- 
ature  may  create  them  at  will  from  its  own  views  of  propriety 
>r  necessity,  and  without  consulting  the  parties  interested  ;  and 
talso  possesses  the  like  power  to  abolish  them,  without  stopping 
:o  inquire  what  may  be  the  desire  of  the  corporators  on  that  sub- 
ect^ 

Nevertheless,  as  the  corporators  have  a  special  and  peculiar 
uterest  in  the  terms  and  conditions  of  the  charter,  in  the  powers 
inferred  and  liabilities  imposed,  as  well  as  in  the  general  ques- 
iaon  whether  they  shall  originally  be  or  afterwards  remain  incor- 
porated at  all  or  not,  and  as  the  burdens  of  municipal  government 
must  rest  upon  their  shoulders,  and  especially  as  by  becoming 
boorporated  they  are  held,  in  law,  to  undertake  to  discharge  the 
duties  the  charter  imposes,  it  seems  eminently  proper  that  their 
voice  should  be  heard  on  the  question  of  their  incorporation,  and 
tliat  their  decision  should  be  conclusive,  unless,  for  strong  reasons 
of  State  policy  or  local  necessity,  it  should  seem  important  for  the 
State  to  overrule  the  opinion  of  the  local  majority.  The  right  to 
^er  any  legislation  of  this  character  to  the  people  peculiarly 

• 

interested  does  not  seem  to  be  questioned,  and  the  reference  is 
^J  no  means  unusual.^ 

^  City  of  Patterson  o.  Society,  &c. ,  regardless  of  municipal  divisions.    Al- 

^N.  J.  3S5;  Cheany  v.  Hooser,  9  B.  com  v,  Hamer,  38  Miss.  652.     And 

^^>  330;  Berlin  v.  Gorham,  34  N.  see,  in  general,  Angell  and  Ames  on 

H.2tt6.    Theqaestion  of  a  levee  tax  Corp.,  §  31  and  note;  also  post,  pp. 

^1  lawfully  be  referred  to  the  voters  ♦  190-*  192. 

o(  ^  district  of  territory  over  which         >  Bull  v.  Read,  13  Grat.  78;  Corn- 
it  is  proposed  to   spread  the  tax,  ipg  v.  Greene,  23  Barb.  83;  Morford 
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[*  119]  *  For  the  like  reasons  the  question  whether  a  ci 
township  shall  be  divided  and  a  new  one  formed, 
townships  or  school  districts  formerly  one  be  reunited,'  c 
charter  be  revised,^  or  a  county  seat  located  at  a  particuls 
or  after  its  location  removed  elsewhere,*  or  the  municipal 
tract  particular  debts,  or  engage  in  a  particular  improvei 


p.  Uoger,  8  Iowa,  92;  City  of  Patter- 
■on  V.  Society,  &c.,  24  N.  J.  365; 
Gorham  n.  Springfield,  21  Me.  56; 
Com mon wealth  c  Judges  of  Quarter 
SessioDB,  6  Penn.  St.  :)9I;  Commoa- 
wealth  r.  Painter,  10  Penn.  St.  214; 
Callr.  Cfaadbourne,  46  Me.  206;  StaU 
P.  SeoU,  17  Mo.  521;  State  u.  Wilcox, 
45  Mo.  456;  Hubart  e.  Supervisors, 
&C.,  17  Cal.  23;  Bank  of  Chcoaugo 
V.  Brown,  26  N.  Y.  4(!7;  Steward  r. 
Jefferson,  8  Harr.  :]:t3;  Burgess  v. 
Pae,  2  Gill,  11 ;  Lafayette,  &c.  K.  R. 
Co.  V.  Geiger,  34  liid.  1S5.  The  riglit 
to  refer  to  the  people  of  several  mu- 
nidpalitieB  the  questiou  of  their  con- 
solidation was  disputed  in  Smith  r. 
McCarthy,  5G  Penn.  St.  361),  but 
Bustuned  by  the  court.  And  see 
Smyth  e.  Titcomb,  31  Me.  272 ;  Erlic- 
ger  p.  Boneau,  51  111.  S)4 ;  Lammert  o. 
Lidwell,  6^  Mo.  1»8;  State  e.  Wilcox, 


Penn.  St.  214.  See  Peopk 
mon,  51  111.37;  Slinger  f.  Hi 
38  Wis.  504;  peit,  pp.  •  134- 
'  There  are  nisny  e»att 
mtmicipal  subscriptions  to  ' 
int«ma.l  improvement,  undei 
empowering  them  to  be  mi 
been  sustained;  araong  other 
V.  Crump,  8  Leigh,  120;  B 
i:  Housatonic  Railroad  Co., 
4T5;  SUrin  v.  Genoa,  29  B; 
and  23  N.  Y.  43d;  Bank 
r.  Village  of  Rome,  18  S 
Prettyman  r.  Supervisors,  &■ 
406;  Robertson  v.  Roclford 
451  ;  Johnson  v.  Stack.  24 
Bushnell  c.  Beloit,  10  Wis.  II 
0.  Jaiiesville,  10  Wis.  IS 
V.  Mobile,  24  Ala.  591;  1 
Wetuinpka  v.  Winter,  29  > 
rattison  P.  Yuba,  13  Cal.  17! 
ing  0.  Burr,   13  Cal.   343;  I 
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i  question  which  may  with  propriety  be  referred  to  the 
f  the  municipality  for  decision, 
question  then  arises,  whether  that  which  may  be 
•reference  to  any  municipal  organization  within  [*120] 
e  may  not  also  be  done  in  reference  to  the  State 
?  May  not  any  law  framed  for  the  State  at  large  be  made 
nal  on  an  acceptance  by  the  people  at  large,  declared 
the  ballot-box  ?  If  it  is  not  unconstitutional  to  delegate 
;Ie  locality  the  power  to  decide  whether  it  will  be  governed 
ticular  charter,  must  it  not  quite  as  clearly  be  within  the 
F  the  legislature  to  refer  to  the  people  at  large,  from  whom 
(r  is  derived,  the  decision  upon  any  proposed  statute  affect- 
vhole  State  ?  And  can  that  be  called  a  delegation  of  power 
onsists  only  in  the  agent  or  trustee  referring  back  to  the 
1  the  final  decision  in  a  case  where  the  principal  is  the 
^ncerned,  and  where  perhaps  there  are  questions  of  policy 
ipriety  involved  which  no  authority  can  decide  so  satis- 
r  and  so  conclusively  as  the  principal  to  whom  they  are 
? 

3  decision  of  these  questions  is  to  depend  upon  the  weight 
ial  authority  up  to  the  present  time,  it  must  be  held  that 
no  power  to  refer  the  adoption  or  rejection  of  a  general 
le  people  of  the  State,  any  more  than  there  is  to  refer  it  to 
)r  authority.  The  prevailing  doctrine  in  the  courts  appears 
lat,  except  in  those  cases  where,  by  the  constitution,  the 

St  147 ;  Moers  v.  Beading,  v.  Buchanan  Co.  Court,  89  Mo.  485 ; 

St  188 ;  Talbot  v.  Dent,  9  State  v.  Linn  Co.  Court,  44  Mo.  504 ; 

526;  Slack  9.  BaiboadCo.,  Stewart  v.  Supervisors  of  Polk   Co., 

nr.  1;  City  of  St  Louis  v.  30  Iowa,  9;  John  c.  C.   B.  &  F.  W. 

r,    23    Mo.    483;    City    of  B.  B.  Co.,  35  Ind.  539;  Leavenworth 

.  West,  9  Ind.  74;   Cotton  County  o.  Miller,  7  Kan.  470;  Walker 

dsfioners  of    Leon,    6    Fla.  v.  Cincinnati,  21  Ohio,  n.  s.  14;  Ex 

tes  V.  Charleston,  10  Bich.  parte  Selma,  &c.   B.  B.  Co.,  45  Ala. 

imissionerB  of  Knox  County  696 ;  S.  &  V.  B.  B.  Co.  v.  Stockton, 

rail,  21   How.  539,  and  24  41  Cal.  149.     In  several  of  them  the 

i ;  Same  v.  Wallace,  21  How.  power  to  authorize  the  municipalities 

(liske  V.   Bailroad    Co.,    23  to  decide  upon  such  subscriptions  has 

.;  Amey  r.  Mayor,  &c.,  24  been   contested   as    a   delegation    of 

5;  Gelpecke  v.  Dubuque,  1  legislative  authority,  but  the  courts — 

>;  Thompson  r.  Lee  County,  even  those  which  hold  the  subscriptions 

327;  Rogers  o.  Burlington,  void  on  other  grounds — do  not  look 

654;  Gibbons  v.  Mobile  &  upon  these  cases  as  being  obnoxious 

nthem  Bailroad  Co.,  36  Ala.  to  the  constitutional  principle  referred 

Joseph,  &c.   Railroad   Co.  to  in  the  text 

10 
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people  have  expressly  reserved  to  themselves  a  power  of  decisioi 
V  the  function  of  legislation  cannot  be  exercised  by  them,  even  to  tl 
extent  of  accepting  or  rejecting  a  law  which  has  been  framed  ft 
their  consideration.  "  The  exercise  of  this  power  by  the  people  i 
other  cases  is  not  expressly  and  in  terms  prohibited  by  the  constiti 
tion,  bnt  it  is  forbidden  by  necessary  and  unavoidable  implicatioi 
The  Senate  and  Assembly  are  the  only  bodies  of  inen  clothed  wit 
the  power  of  general  legislation.  They  possess  the  entire  powei 
with  the  exception  above  staled.  The  people  reserved  no  part  t 
it  to  themselves  [with  that  exception],  and  can  therefore  exercis 
it  in  no  other  case."  It  is  therefore  held  that  the  legislature  hw 
no  power  to  submit  a  proposed  law  to  the  people,  nor  have  Ih 
people  power  to  bind  each  other  by  acting  upon  it.  The 
voluntarily  surrendered  that  power  when  they  adopted  th 
constitution.  The  government  of  the  State  is  democratic,  bii 
it  ia  a  representative  democracy,  and  in  passing  general  Ia« 
the  people  act   only  through  their  representatives  in  the  legit 

lature.' 
[•121]  •Nor,  it  seems,  can  such  legislation  be  sustaiDed  a 
legislation  of  a  conditional  character,  whose  force  is  t 
depend  upon  the  happening  of  some  future  event,  or  upon  eom 
future  change  of  circumstances.  "  The  event  or  change  of  circuit 
stances  on  which  a  law  may  be  made  to  take  effect  must.be  sue 
as,  in  the  judgment  of  tlie  legislature,  affects  the  question  of  tb 
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icy  of  the  law  ;  an  event  on  which  the  expediency  of  the 
le  opinion  of  the  law-makers  depends.  On  this  question 
liency,  the  legislature  must  exercise  its  own  judgment 
ely  and  finally.  When  a  law  is  made  to  take  effect  upon 
lening  of  such  an  event,  the  legislature  in  effect  declare 
inexpedient  if  the  event  should  not  happen,  but  expedient 
lid  happen.     They  appeal  to  no  other  man  or  men  to  judge 

in  relation  to  its  present  or  future  expediency.  They 
that  power  themselves,  and  then  perform  the  duty  which 
titution  imposes  upon  them."  But  it  was  held  that  in  the 
he  submission  of  a  proposed  free-school  law  to  the  people, 
event  or  change  of  circumstances  affecting  the  expediency 
iw  was  expected  to  happen.  The  wisdom  or  expediency 
>chool  Act,  abstractly  considered,  did  not  depend  on  the 
the  people.     If  it  was  unwise  or  inexpedient  before  that 

taken,  it  was  equally  so  afterwards.  The  event  on  which 
ras  to  take  effect  was  nothing  else  than  the  vote  of  the 
n  the  identical  question  which  the  constitution  makes 
uty  of  the  legislature  itself  to  decide.  The  legislature 
ower  'to  make  a  statute  dependent  on  such  a 
fency,  because  it  would  be  confiding  to  others  [*  122] 
slative  discretion  which  the}'  are  bound  to  exer- 
mselves,  and  which  they  caiinoc  delegate  or  commit  to 
T  man  or  men  to  be  exercised.^ 

Ruggles,  Ch.  J.,  in  Barto  v,  not  opposed  to  sound  policy,  and  so 

8  N.    T.    490.      And    see  far  connected  with   the   object  and 

State,  2  Iowa,  165;   State  purpose  of  the  statute  as  not  to  be 

5,    9   Iowa,  203;    State  v.  a  mere  idle  and  arbitrary  one.     And 

7  Tex.  441;  State  v.  Field,  to  us  the  contingency,  upon  which  the 

29:  Bank  of  Chenango  v,  present  statute  was  to  be  suspended 

6    N.    Y.    470  ;    People  v.  until  another  legislature  should  meet 

Barb.  349 ;  State  v.  Wilcox,  and  have  opportunity  of  reconsidering 

•8;  Ex  parte  Wall,  48  Cal.  it,  was  not  only  proper  and  legal,  and' 

Brown    r.    Fleischner,   4  just  and  moral,  but  highly  commend- 

2.      But   upon    this    point  able  and  creditable  to  the  legislature 

eat  force  in  what  is  said  by  who  passed  the  statute ;  for  at  the 

Ch.  J.,  in  State  ».  Parker,  very  threshold  of    inquiry  into  the 

7:  '*If  the  operation  of  a  expediency  of  such  a  law  lies    the 

fairly  be  made  to  depend  other  and  more   important  inquiry, 

iture  contingency,  then,  in  Are  the  people  prepared  for  such  a 

lensioD,  it  makes  no  essen-  law?   Can  it  be  successfully  enforced? 

ence  what  is  the  nature  of  These  questions  being   answered  in 

Qgency,  bo  it  be  an  equal  the  affirmative,  he  must  be  a  bold' 

•ne,  a  moral  and  legal  one,  man  who  would  even  vote  against  the 
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[•128]      •The  same  reasons  which  preclude  the  original 
ment  of  a  law  from  being  referred  to  the  people 


law;  and  something  more  must  he  he 
irbo  woold,  after  it  had  been  paiaed 
ifith  Uiat  asannince,  be  willing  to  em- 
barrass ite  operation  or  rejoice  at  its 
defeat 

"  After  a  full  examination  of  the 
arguments  by  which  it  is  attempted 
to  be  aiutalned  that  statutes  made 
dependent  upon  suck  contingencies 
are  not  valid  laws,  and  a  good  deal 
of  study  and  reflection,  I  must  declare 
that  I  am  fully  convinced — ^  although 
.  at  first,  without  mnch  examination, 
■omevhat  inclined  to  the  same  opin- 
ion —  that  the  opinion  is  the  result  of 
false  analogies,  and  so  founded  upon 
a  latent  fallacy.  It  seems  to  nie  that 
the  distinction  attempted  between  the 
'Contingency  of  a  popular  vote  and 
-other  future  contingenciea  is  without 
all  just  foundation  in  sound  policy  or 
«oand  reasoning,  and  tliat  it  haa  too 
often  been  made  more  from  necessity 
than  choice,  — rather  to  escape  from 
an  overwhelming  analogy  than  from 
any  obTious  diflerence  in  principle  in 
Ihe  two  classes  of  caaes;  for  .   .   .  one 


the  Preaident  to  levy  troops 
money  from  the  public  treosul 
the  contingency  of  a  declanitii 
aet  of  war  commitl«d  by  some 
state,  empire,  kingdom,  pr 
potentate.  If  these  illustrat 
not  sufficient  to  show  the  fs 
the  argument,  more  would  nol 
See  also  State  v.  Noyes,  10  Fo 
Bull  r.  Read,  13  Grat.  78;  . 
r.  Rich,  9  Barb.  680;  BUte 
nolds,  5  Gilm.  1 ;  Robinson 
well,  22  Cal.  349.  In  the  rec 
of  Smith  V.  Janesville.  28  Vi 
Chief  Justice  Dixon  discus 
subject  in  the  following  1» 
"  Hut  it  is  said  that  the  act 
or  at  least  so  much  of  it  as 
to  the  taxation  of  sbares  in : 
banks,  because  it  was  submiti 
Tote  of  the  people,  or  provide< 
should  take  effect  only  after  i 
by  a  majority  of  the  electon 
on  the  subject  at  the  next 
election.  This  was  no  more  tl 
viding  that'the  act  should  tal 
on  the  happcniug  of  a  certui 

gl-UC 
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render  it  equally  incompetent  to  refer  to  their  decision  the  ques- 
tion, whether  an  existing  law  should  be  repealed.  If  the  one  is 
"a plain  surrender  to  the  people  of  the  law-making  power,"  so 
also  is  the  other.^  It  would  seem,  however,  that  if  a  legislative 
act  is,  by  its  terms,  to  take  effect  in  any  contingency,  it  is  not 
unconstitutional  to  make  the  time  when  it  shall  take  effect  depend 
npon  the  event  of  a  popular  vote  being  for  or  against  it,  —  the 
time  of  its  going  into  operation  being  postponed  to  a  later  day  in 
the  latter  contingency.'  It  would  also  seem  that  if  the  question 
of  the  acceptance  or  rejection  of  a  municipal  charter  can  be 
referred  to  the  voters  of  the  locality  specially  interested,  it  would 
be  eqaally  competent  to  refer  to  them  the  question  whether  a 
State  law  establishing  a  particular  police  regulation  should  be  of 
force  in  such  locsdity  or  not.     Municipal   charters  refer  most 


be  excluded  from  the  number  of  those 
iotare  contingent  events  upon  which 
it  may  be  provided  that  it  shall  take 
effect.  A  similar  question  was  before 
this  court  in  a  late  case  (State  ex  rel, 
Attorney-General  r.  O'Neill,  Mayor, 
^.,  24  Wis.  149),  and  was  very  elab- 
orately discussed.  We  came  unani- 
iDOQsly  to  the  conclusion  in  that  case 
that  a  provision  for  a.  vote  of  the 
electors  of  the  city  of  Milwaukee  in 
iiTor  of  an  act  of  the  legislature,  be- 
fore it  should  take  effect,  was  a  lawful 
contingency,  and  that  the  act  was 
vaUd.  That  was  a  law  affecting  the 
people  of  Milwaukee  particularly, 
vhUe  tiiis  was  one  affecting  the  peo- 
ple of  the  whole  State.  There  the 
law  was  submitted  to  the  voters  of 
thitcity,  and  here  it  was  submitted 
to  those  of  the  State  at  large.  What 
b  the  difference  between  the  two 
eases?  It  is  manifest,  on  principle, 
that  there  cannot  be  any.  The  whole 
nsaoning  of  that  case  goes  to  show 
that  this  act  must  be  valid,  and  so  it 
has  been  held  in  the  best-considered 
eases,  as  will  be  seen  by  reference  to 
that  opinion.  We  are  constrained  to 
hold,  therefore,  that  this  act  is  and 
^u  in  all  respects  valid  from  the  time 
it  took  effect,  in  November,  1866;  and 
consequently  that  there  was  no  want 


of  authority  for  the  levy  and  collec- 
tion of  the  taxes  in  question."  This 
decision,  though  opposed  to  many 
others,  appears  to  us  entirely  sound 
and  reasonable. 

1  Geebrick  v.  State,  5  Iowa,  491 ; 
Rice  V.  Foster,  4  Harr.  492 ;  Parker 
V,  Commonwealth,  6  Penn.  St.  507. 
The  case  in  5  Iowa  was  followed  in 
State  V.  Weir,  33  Iowa,  134;  s.  c. 
11  Am.  Rep.  115. 

«  State  ».  Parker,  26  Vt.  357. 
The  act  under  consideration  in  that 
case  was,  by  its  terms,  to  take  effect 
on  the  second  Tuesday  of  March 
after  its  passage,  unless  the  people  to 
whose  votes  it  was  submitted,  should 
declare  against  it,  in  which  case  it 
should  take  effect  in  the  following 
December.  The  case  was  distin- 
guished from  Barto  v,  Himrod,  8  N. 
Y.  483,  and  the  act  sustained.  At 
the  same  time  the  court  express  their 
dissent  from  the  reasoning  upon 
which  the  New  York  case  rests.  In 
People  V.  Collins,  3  Mich.  343,  the 
court  was  equally  divided  in  a  case 
similar  to  that  in  Vermont,  except 
that  in  the  Michigan  case  the  law 
which  was  passed  and  submitted  to 
the  people  in  1853  was  not  to  go  into 
effect  until' 1870,  if  the  vote  of  the 
people  was  against  it. 
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qnesUona  of  local  govemment,  including  police  regulations,  to  the 
local  authorities ;  on  the  supposition  that  they  are  better  alle  to 
decide  for  themselves  upon  the  needs,  as  well  as  the  sentiments, of 
their  constituents,  than  the  legislature  possibly  can  be.  and  are 
therefore  more  competent  to  judge  what  local  regulations  aie 
important,  and  also  how  far  the  local  sentiment  will  assist  in  their 
enforcement.  The  same  reasons  would  apply  in  favor  of  permit- 
ting the  people  of  the  locality  to  accept  or  reject  for  themselves  s 
particular  police  regulation,  since  this  is  only  allowing  them  less 
extensive  powere  of  local  government  than  a  municipal  charier 

would  confer  ;  and  the  fact  that  the  rule  of  law  on  thatsub- 
[•  124]  ject  might  he  different  in  different  •  localities,  accoi-diiij  *» 

the  people  accepted  or  rejected  the  regulation,  would  not 
seem  to  affect  the  principle,  when  the  same  result  is  brought  about 
by  the  different  regulations  which  municipal  corporations  establish 
for  themselves  in  the  exercise  of  an  undisputed  authorilj.'  It 
is  not  to  be  denied,  however,  that  there  is  considerable  authoritj 
against  the  right  of  legislative  delegation  in  these  cases. 

The  legislature  of  Delaware,  in  1847,  passed  an  act  to  aulhoriie 
the  citizens  of  the  several  counties  of  tlie  State  to  decide  by  bal- 
lot whether  the  license  to  retail  intoxicating  liquors  should  be  pet- 

'  In   New  Harapghire  an  act  was  billiiird-roonis,    bowling-allejs,    tii 

pawed   declaring   bowling-alleys,  sit<  other  places  of  gambliug,  Uie;  ifij 

uat«   within   twenty-five    rods    of    a  surely  pass  laws  to  punish  the  VC 

dwelHnK-house,    nuisances,    but    the  acts,   subject   to   be  adopted  by  tbt 
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mitted.  By  this  act  a  general  election  was  to  be  held ;  and  if  a 
majority  of  votes  in  any  county  should  be  cast  against  license,  it 
should  not  thereafter  be  lawful  for  any  person  to  retail  intoxicat- 
ing liquors  within  such  county ;  but  if  the  majority  should  be  cast 
in  favor  of  license,  then  licenses  might  be  granted  in  the  county 
iOYOting,  in  the  manner  and  under  the  regulations  in  said  act 
wescribed.  The  Court  of  Errors  and  Appeals  of  that  State  held 
Ills  act  void,  as  an  attempted  delegation  of  the  trust  to  make  laws, 
tnd  upon  the  same  reasons  which  support  the  cases  before  cited, 
^bere  acts  have  been  held  void  which  referred  to  the  people  of  the 
Jtate  for  approval  a  law  of  general  application.^  The  same  de- 
m(m  was  made  near  the  same  time  by  the  Supreme 
*  Court  of  Pennsylvania,^  followed  afterwards  in  an  elabo-  [*  125] 
ite  opinion  by  the  Supreme  Court  of  lowa.^  But  the 
:as6  in  Pennsylvania  has  since  been  overruled.^ 

By  statute  in  Indiana  it  was  enacted  that  no  person  should  retail 
^taous  liquors,  except  for  sacramental,  mechanical,  chemical, 
medicinal,  or  culinary  purposes,  without  the  consent  of  the 
majority  of  the  legal  voters  of  the  proper  township  who  might 
M  their  votes  for  license  at  the  April  election,  nor  without  filing 
Rdth  the  county  auditor  a  bond  as  therein  provided  ;  upon  the  fil- 
ing of  which  the  auditor  was  to  issue  to  the  person  filing  the  same 
^license  to  retail  spirituous  liquors,  which  was  to  be  good  for  one 
rear  from  the  day  of  the  election.  This  act  was  held  void  upon 
imilar  reasons  to  those  above  quoted.^  This  case  follows  the 
previous  decisions  in  Pennsylvania  and  Delaware,^  and  it  has  since 

*  Rice    V.    Foster,   4    Harr.   479.  '  Parker    v.     Commonwealth,     6 

Jompare  this  with  the  recent  case  of  Fenn.    St.    507. 

Wmon wealth  v.  Bennett,  108  Mass.  '  Geebrick  r.  State,  5  Iowa,  495. 

r,  which    is  contra,  and  which   is  See  State  v.  Wier,  33  Iowa,  134 ;  8.  o. 

laced  upon  what  seems  to  us  the  1!  Am.  Rep.  115. 

DpregnflJ>le  grounds,  that  **  the  sub-  *  Locke's   Appeal,   72    Penn.    St. 

!d,  although  not  embraced  within  491 ;  s.  o.  13  Am.  Rep.  716. 

K  ordinary  power  to  make  by-laws  '  Maize    v.    State,    4    Ind.    342. 

od  ordinances,  falls  within  the  class  Compare   Groesch  v.  State,  42  Ind. 

I  police  r^ulations  which  may  be  547,  558. 

itniited  by  the  legislature  by  express  ^  Parker    v.     Commonwealth,     6 

ittcUiient  to  municipal  authority."  Penn.  St.  507;  Rice  v.  Foster,  4  Harr. 

^  also  Bancroft  r.  Dumas,  21  Vt.  479.     See  also  State  o.  Field,  17  Mo. 

^>   A  local  option  law  concerning  529;  Commonwealth  v.  Mc Williams, 

^  nmning  at  large  of  beasts  has  11  Penn.  St.  61;    State  v.  Copelaud, 

^^^tly  been  held  unconstitutional  in  3  R.  L  33 ;   Ex  parte  Wall,  48  Cal. 

tiittoiiri.    Lammert  v.    Lidwell,  62  279. 
^.188. 
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been  followed  by  ftnother  decisioQ  of  the  Supreme  Court  of  thU 
State,  except  that  wliile  in  the  first  case  only  that  portion  of  the 
statute  which  provided  for  eubmissioa  to  the  people  was  held 
void,  in  the  later  case  that  unconstitutional  provision  was  held 
to  affect  the  whole  statute  with  infirmity,  and  render  the  whole 
invalid.'  But  we  think  that  at  this  time  the  clear  weight  of 
authority  is  Id  support  of  legislation  of  this  nature  commool; 
known  as  local  option  laws.^ 


Irrepealahle  Lawt. 

Similar  reasons  to  those  which  forbid  the  legislative  department 
of  the  State  from  delegating  its  authority  will  also  forbid  its  pass- 
ing any  irrepealahle  law.  The  constitution,  in  conferring  the  leg- 
islative authority,  has  prescribed  to  its  exercise  any  limitations 
which  the  people  saw  fit  to  impose  ;  and  no  other  power  than  the 
people  can  superadd  other  limitations.  To  say  that  the  legislature 
may  pass  irrepealahle  laws,  is  to  say  that  it  may  alter  the  ver; 
constitution  from  which  it  derives  its  authority  ;  since,  in  so  far  u 
one  legislature  could  bind  a  subsequent  one  by  its  enactments,  it 
could  in  the  same  degree  reduce  the  legislative  power  of  its  suc- 
cessor; and  the  process  might  be  repeated,  until,  one  byond 
the  subjects  of  legislation  would  he  excluded  altogether  from 
their  control,  and  the  constitutional  provision,  that  the 
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^Acts  of  Parliament,"  says  Blaokstone,  '^  derogatory  to  the 
)wer  of  subseqaent  Parliaments,  bind  not ;  so  the  statute  11 
enry  VII.  c.  1,  which  directs  that  no  person  for  assisting  a  king 
\fadU>  shall  be  attainted  of  treason  by  act  of  Parliament  or 
berwise,  is  held  to  be  good  only  as  to  common  prosecutions  for 
gh  treason,  but  it  will  not  restrain  or  clog  any  parliamentary 
itainder.  Because  the  legislature,  being  in  truth  the  sovereign 
)wer,  is  always  of  equal,  and  always  of  absolute  authority ;  it 
iknowledges  no  superior  upon  earth,  which  the  prior  legislature 
lUst  have  been  if  its  ordinances  could  bind  a  subsequent  Par- 
ament.  And  upon  the  same  principle,  Cicero,  in  his  letters  to 
itticus,  treats  with  a  proper  contempt  those  restraining  clauses 
^hich  endeavor  to  tie  up  the  hands  of  succeeding  legislatures. 
When  you  repeal  the  law  itself,'  says  he,  ^  you  at  the  same  time 
epeal  the  prohibitory  clause  which  guards  against  such  repeal.* "  ^ 
Although  this  reasoning  does  not  in  all  its  particulars  apply  to 
be  American  legislatures,  the  principle  applicable  in  each  case 
\  the  same.  There  is  a  modification  of  the  principle,  however,  by 
n  important  provision  of  the  Constitution  of  the  United  States, 
orbidding  the  States  passing  any  laws  impairing  the  obliga- 
ion  of  contracts.  Legislative  acts  are  sometimes  in  substance 
ontracts  between  the  State  and  the  party  who  is  to  derive  some 
ight  under  them,  and  they  are  not  the  less  under  the  protection 
f  the  clause  quoted  because  of  having  assumed  this  form.  Char- 
318  of  incorporation,  except  those  of  a  municipal  character,  — 
nd  which,  as  we  have  already  seen,  create  mere  agencies 
f  government,  —  *  are  held  to  be  contracts  between  the  [*  127] 
tate  and  the  corporators,  and  not  subject  to  modification 
r  change  by  the  act  of  the  State  alone,  except  as  may  be  author- 
ied  by  the  teims  of  the  charters  themselves.^    And  it  now  seems 

mtract.    If  in  any  line  of  legislation  Bloomer  v.  Stolley,  5  McLean,  161. 

pennanent  character  could  be  given  See  this  subject  considered  in  Wall  o. 

>  acts,  the  most    injurious    conse-  State,  23  Ind.  150,  and  State  v.  Os- 

nences  would  result  to  the  country,  kins,  28  Ind.  364 ;    Oleson  r.   Green 

«  policy  would  become  fixed   and  Bay,  &c.  R.  R.   Co.,   36  Wis.   383. 

Dchsngeable  on  great  national  inter-  In  Kellogg  v.  Oshkosh,  14  Wis.  623, 

III,  which  might  retard,  if  not  de-  it  was  held  that  one  legislature  could 

^j,  the  public  prosperity.     Every  not  bind  a  future  one  to  a  particular 

tgiilttiye  body,  unless  restricted  by  mode  of  appeal. 

^  constitution,    may    modify    or  ^  1  Bl.  Com.  90. 

i^MiBih  the  acts  of  its  predecessors ;  ^  Dartmouth  College  v.  Woodward, 

^bether  it  would  be  wise  to  do  so,  4  Wheat.    518;    Planters'  Bank   o. 

i>&  matter  for  legislative  discretion."  Sharp,  6  How.  301. 
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to  be  settled,  by  the  decisions  of  the  Supreme  Court  of  the  UdIiM 
States,  that  a  State,  by  contract  to  that  effect,  based  upon  a  cod- 
sideration,  may  exempt  the  property  of  an  individual  or  corpora- 
tion from  taxation  for  any  specified  period,  or  even  permanently. 
And  it  is  also  settled,  by  the  same  decisions,  that  where  a  charter 
containing  an  exemption  from  taxes,  or  an  agreement  that  the 
taxes  shall  be  to  a  specified  amount  only,  is  accepted  by  the  cor- 
porators, the  exemption  is  presumed  to  be  upon  sufficient  cod- 
sideratioQ,  and  consequently  binding  upon  the  State.' 


Territorial  Limitation  to  State  Legislative  Authority. 

The  legislative  authority  of  every  State  must  gpetid  its 

[•  128]  force  •  within  the  territorial  limits  of  the  State.     The 

legislature  of  one  State  cannot  make  laws  by  which  people 


1  Gordon  v.  Appeal  Tax  Court, 
SHow.  133;  New  jereey  v.  Wilson, 
7  Crunch,  1G4 ;  Piqua  Braoch  Bank 
e.  Knoop,  16  How.  309;  Ohio  Lila 
Iiu.  and  Trust  Co.  v.  Debolt,  IG  How. 
416,  432;  Dodge  8.  Woolsey,  18  How. 
831 ;  Mechanics'  and  Traders'  Bank 
e.  Debolt,  18  How.  381 ;  Juflcrsou 
Branch  Bank  k.  Skellj,  1  Black,  iZH; 
Erie  B.  R.  Co.  v.  Pennsylvania,  21 


which  flhould  control  or  emburau  iti 
discharge  of  legislntive  duties.  And 
see  post,  p.  •306.  In  Coats  r.  Mijw, 
&c.  of  New  York,  7  Cow.  583,  il  «M 
decided  that  though  a  munidpAl  a)^ 
poration  grant  lands  for  cemetery 
purposes,  and  covenant  for  tbdr 
quiet  enjoyment,  it  will  not  thereby 
be  estopped  afterwards  to  forbid  Uw 
use  of  the  land  bj  by-law,  far  thit 
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de  State  must  govern  their  actions,  except  as  they  may 

ksion  to  resort  to  the  remedies  which  the  State  provides, 

with  property  situated  within  the  State.     It  can  have  no 

upon  the  high  seas  beyond  State  lines,  because  there  is 

of  contact  with  other  nations,  and  all  international  ques- 

»ng  to  the  national  government.^     It  cannot  provide  for 

ihment  as  crimes  of  acts  committed  beyond  the  State 

,  because  such  acts,  if  offences  at  all,  must  be  offences 

le  sovereignty  within  whose  limits  they  have  been  done.* 

le  consequences  of  an  unlawful  act  committed  outside 

have  reached  their  ultimate  and  injurious  result  within 

IS  that  the  perpetrator  may  be  punished  as  an  offender 

ich  State.' 

Other  LimitaHons  of  Legislative  Authority. 

3  the  limitations  of  legislative  authority  to  which  we 
erred,  others  exist  which  do  not  seem  to  call  for 
$mark.    Some  of  these  are  prescribed  by  constitutions,^ 

.  Cr.  Law,  §  120.  ^  The  restrictions  upon  State  leg- 

9.  Knight,  2  Hayw.  109 ;  islative  authority  are  much  more  ex- 

[errill,  2  Park.  Cr.  R.  590 ;  tensive  in  some  constitutions  than  in 

?eople,  1  N.  T.  173 ;  Tyler  others.    The  Constitution  of  Missouri 

3  Mich.  820;  Morrissey  o.  of  1865  had  the  following  provision: 

Mich.   827 ;    Bromley  v.  "  The   General    Assembly  shall  not 

llich.  472;  State  r.  Main,  pass  special  laws  divorcing  any  named 

);  Watson's  Case,  36  Miss,  parties,  or  declaring  any  named  per- 
son of  age,  or  authorizing  any  named 

ler  V.  People,  8  Mich.  320,  minor  to  sell,  lease,  or  encumber  his 

coniititational  to  punish  in  or  her  property,  or  providing  for  the 

i  homicide  committed  by  a  sale  of  the  real  estate  of  any  named 

w  in  Canadian  waters,  from  minor  or  other  person  laboring  under 

th  resulted  in  the   State,  legal  disability,  by  any  executor,  ad- 

^  V.  People,  11  Mich.  327,  ministrator,  guardian,  trustee,  or  other 

^18  divided  on  the  question  person,  or  establishing,  locating,  alter- 

he    State    could   lawfully  ing  the  course,  or  effecting  the  con- 

r  the  punishment  of  per-  struction  of  roads,  or  the  building  or 

[mving  committed  larceny  repairing  of  bridges,  or  establishing, 

>iight  the  stolen  property  altering,  or  vacating  any  street,  ave- 

State.     The   power  was  nue,  or  alley  in  any  city  or  town,  or 

a  People  v,  Williams,  24  extending  the  time  for  the  assessment 

where  the  larceny  was  in  or  collection  of  taxes,  or  otherwise 

'ste.     And   see    State    v,  relieving  any  assessor  or  collector  of 

^18.  398 ;   Regina  v.  Hen-  taxes  from  the  due  performance  of  his 

pper  Canada  R.  603.  official  duties,  or  giving  effect  to  in- 
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[*  129]  but  *  others  spring  &om  the  Ter7  nature  of  &c 

ment.    The  latter  must  depend  for  their  enforcen 

legislative  wisdom,  diHcretion,  and  conscience.'    The  I 

is  to  make  laws  for  the  public  good,  and  not  for  the 

fomul  or  invalid  vrilla  or  deeds,  or  51  Mo.  2B8 ;  St-  Lonis  v. 

l«gftH«ing,  except  aa  aguDst  the  State,  Mo.   317.     Compare  He 

tlie  DDauthoiized  or  inTalid  acta  of  7  Nev.  23;  Darling  e.  ftof 

an;  officer,  or  grantiiig  to  any  indi-  693  ;    Ex  partt    Pritx,  9 

Tidnal  or  companj  the  right  to  lay  Where  the  legialature  is  1 

down  railroad  tracka  in  the  atreets  of  pass  special  or  local  lawi 

any  city  or  town,  or  exempting  any  county  or  township  businc 

property  of  any  named  person  or  cor-  act  allowing  and  ordering 

porfttion  from  taxation.    The  General  a  particular  claim  is  void,  < 

Aaaembly  shall  pass  no  special  law  for  the  clum,  being  merely  ■ 

any  case  for  which  provision  can  be  one,  cnnaot  beauditedby  i 

made  by  a  general  law,  but  shall  pass  board.    Williams  p.  Bidle 

general  laws  providiog,  so  far  as  it  08.    See  Darling  e.  Rogi 

may  deem  neceiiaary,  for  the  cases  503.     An    act    creating 

ennmerated  in  this  section,  aod  for  all  court  for  a  particular  coui 

other  cases  where  a  general  law  can  conflict  with  the  coostiti 

be  made  applicable."    Art.  4,  g  37.  hibition  of  special  legists 

We  should  suppose  that  so  stringeot  p.  State,  33  Ind.  301.     Se 

a  provision  would,  in  some  of  these  Boyle,  9  Wis.  301.     A  tst 

cases,  lead  to  the  passage  of  general  provision  that  requires  a 

lawe  of  doubtful  utility  in  order  to  general  nature  to  have  ui 

remedy  the  hardships  of  particular  ation  throughout  the  St 

caaee;  but  the  constitution  adopted  plied  with  in  a  statute  a 

in  1876  b  still  more  restrictive.     Art.  all  cities  of  a  certain  clase 

4,  §  63.    As  to  when  a  general  law  than  one  hundred  thorn 

oan  be  made  applicable,  see  Thomaa  tants,  though  in  fact  ther 
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indinduals.  It  has  control  of  the  public  moneys,  and  should 
provide  for  disbursing  them  only  for  public  purposes.  Taxes 
should  only  be  levied  for  those  purposes  which  properly  constitute 
I  public  burden.  But  what  is  for  the  public  good,  and  what  are 
pablic  purposes,  and  what  does  properly  constitute  a  public 
baiden,  are  questions  which  the  legislature  must  decide  upon  its 
own  judgment,  and  in  respect  to  which  it  is  vested  with  a  large 
&cretion  which  cannot  be  controlled  by  the  courts,  except,  per- 
kps,  where  its  action  is  clearly  evasive,  and  where,  under  pretence 
of  a  lawful  authority,  it  has  assumed  to  exercise  one  that  is  un- 
kwfuL  Where  the  power  which  is  exercised  is  legislative  in  its 
ehaiacter,  the  courts  can  enforce  only  those  limitations  which  the 
eonstitution  imposes ;  not  those  implied  restrictions  which,  rest- 
ii^  in  theory  only,  the  people  have  been  satisfied  to  leave  to  the 
judgment,  patriotism,  and  sense  of  justice  of  their  representa- 
tiyes.* 

1  State  V.  McCann,  21  Ohio  St.  211,  212. 
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•CHAPTER  VI. 


OF   THE   EKACTMEKT  OF   LAWS. 


When  the  supreme  power  of  a  country  is  wielded  by 
man,  or  by  a  single  body  of  men,  any  discussion  in  the  c 
the  rules  which  should  be  observed  in  the  enactment  i 
must  generally  be  without  practical  value,  and  in  fact  impei 
for,  whenever  the  unfettered  sovereign  power  of  any  coui 
presses  ita  will  in  the  promulgation  of  a  rule  of  law,  the  eX] 
must  be  conclusive,  though  proper  and  suitable  forms  mi 
been  wholly  omitted  in  declaring  it.  It  is  a  necessary  attr 
sovereignty  that  the  expressed  will  of  the  sovereign  is  la 
while  we  may  question  and  cross-question  the  words  em 
to  make  certain  of  the  real  meaning,  and  may  hesitate  am 
concerning  it,  yet,  when  the  intent  is  made  out,  it  must 
and  it  is  idle  to  talk  of  forms  that  should  have  surroun 
expression,  but  do  not.  But  when  the  legislative  power  of 
is  to  be  exercised  by  a  department  comjiosed  of  two  brani 
t  fif  lli^-  AiiH-ikari  Slates,  i.f  llirf^  luiiiirhf^*,  ar 
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)titution  was  adopted,  there  were  known  and  settled  rules  and 
isages,  forming  a  part  of  the  law  of  the  country,  in  reference  to 
ihich  the  constitution  has  evidently  been  framed,  and  these  rules 
ind  usages  required  the  observance  of  particular  forms,  the  con- 
ititution  itself  must  also  be  understood  as  requiring  them, 
)ecause  in  assuming  their  existence,  and  being  *  framed  [*  181] 
rith  reference  to  them,  it  has  in  efiTect  adopted  them  as  a 
Aft  of  itself,  as  much  as  if  they  were  expressly  incorporated  in 
Is  provisions.  Where,  for  an  instance,  the  legislative  power  is 
}  be  exercised  by  two  houses,  and  by  settled  and  well-uuder- 
tood  parliamentary  law,  these  two  houses  are  to  hold  separate 
»8ions  for  their  deliberations,  and  the  determination  of  the  one 
poD  a  proposed  law  is  to  be  submitted  to  the  separate  determi- 
ation  of  the  other,  the  constitution,  in  providing  for  two  houses, 
as  evidently  spoken  in  reference  to  this  settled  custom,  incor- 
orating  it  as  a  rule  of  constitutional  interpretation ;  so  that  it 
roold  require  no  prohibitory  clause  to  forbid  the  two  houses  from 
ombining  in  one,  and  jointly  enacting  laws  by  the  vote  of  a 
lajority  of  all.  All  those  rules  which  are  of  the  essentials  of 
ftw-making  must  be  observed  and  followed  ;  and  it  is  only  the 
nstomary  rules  of  order  and  routine,  such  as  in  every  deliberative 
K)df  are  always  understood  to  be  under  its  control,  and  subject  to 
instant  change  at  its  will,  that  the  constitution  can  be  understood 
X)  have  left  as  matters  of  discretion,  to  be  established,  modified, 
)r  abolished  by  the  bodies  for  whose  government  in  non-essential 
iiatters  they  exist.    . 


Of  the  two  Hounen  of  the  Legi%lature^ 

In  the  enactment  of  Uaws  the  two  houses  of  the  legislature  are 
of  equal  importance,  dignity,  and  power,  and  the  steps  which 

tt  Ala.  721;  State  ».  Piatt,  2  S.  C. 
v.B.  150;  s.  c.  16  Am.  Rep.  647; 
People  V.  Commissioners  of  High- 
way*, 54  N.  Y.  276;  Moody  ».  State, 
^AJa.  115;  s.  c.  17  Am.  Rep.  28; 
^  9.  Annapolis,  42  Md.  303. 

^  The  wisdom  of  a  division  of  the 
(giilative  department  has  been  demon- 
^f^kd  by  the  leading  writers  on  con- 
^tional  law,  as  well  as  by  general 
iperience.     See  De  Lolme,  Const,  of 


England,  b.  2,  c.  3 ;  Federalist,  No. 
22;  1  Kent,  208;  Story  on  Const. 
§§  545-570.  The  early  experiments  in 
Pennsylvania  and  Georgia,  based  on 
Franklin *8  views,  for  which  see  his 
Works,  Vol.  V.  p.  165,  were  the  only 
ones  made  by  any  of  the  original 
States  with  a  single  house.  The  first 
Constitution  of  Vermont  also  provided 
for  a  single  legislative  body. 
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result  ID  laws  may  originate  indifferently  in  either.  This  istl 
general  rule ;  but  as  one  body  U  more  numerous  than  the  oth 
and  more  directly  represents  the  people,  and  in  many  of  tl 
States  is  renewed  by  more  frequent  elections,  the  power  to  orij 
nate  all  money  bills,  or  bills  for  the  raising  of  revenue,  is  1( 
ezcluBiTely,  by  the  constitutions  of  some  of  the  States,  nithtl 
body,  in  accordance  with  the  custom  in  England,  which  does  n 

permit  bills  of  this  character  to  originate  with  the  Hou 
[*  132]  of  Lords.^    To  these  •  bills,  however,  the  other  housemi 

propose  alterations,  and  they  require  the  assent  of  th 
house  ta  their  passage,  the  same  as  other  bills.  The  time  f 
the  meeting  of  the  legislature  will  be  such  time  as  is  fixed  bytl 
constitution  or  by  statute  ;  but  it  may  be  called  together  hj  ti 
executive  in  special  Bession  as  the  constitution  may  prescribe, ai 
the  two  houses  may  also  adjourn  any  general  session  to  a  tin 
fixed  by  them  for  the  holding  of  a  special  session,  if  an  agreemei 
to  that  effect  can  be  arrived  at ;  and  if  not,  power  is  conferred  I 
a  majority  of  the  constitutions  upon  the  executive  to  prorogi 
and  adjourn  them.  And  if  the  executive  in  any  case  undertit 
to  exercise  this  power  to  prorogue  and  adjourn,  on  the  assumptit 
that  a  disagreement  exists  between  the  two  houses  which  warran 
his  interference,  and  his  action  is  acquiesced  in  by  those  bodie 
who  thereupon  cease  to  hold  their  regular  sessions,  the  legislatoi 
must  be  held  in  law  to  have  adjourned,  and  no  inquiry  can  1 
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•  There  are  certain  matters  which  each  house  deter-  [*  133] 
mines  for  itself,  and  in  respect  to  which  its  decision  is 
ooDcIusive.  It  chooses  its  own  officers,  except  where,  by  consti- 
tution or  statute,  other  provision  is  made  ;  it  determines  its  own 
niles  of  pmceeding;  it  decides  upon  the  election  and  qualification 
of  its  own  members.^  These  powers  it  is  obviously  proper  sliould 
rest  with  the  body  immediately  interested,  as  essential  to  enable  it 
to  enter  upon  and  proceed  with  its  legislative  functions,  without 
liability  to  inteiTuption  and  confusion.  In  determining  questions 
concerning  contested  seats,  the  house  will  exercise  judicial  power, 
but  generally  in  accordance  with  a  course  of  practice  which  has 
sprang  from  precedents  in  similar  cases,  and  no  other  authority  is 
It  liberty  to  interfere. 

Each  house  has  also  the  power  to  punish  members  for  disor- 
derly behavior,  and  other  contempts  of  its  authority,  as  well  as  to 

reqnestuig  a  return  of  the  resolution  excepted,  had  become  laws  under  the 

by  the  Senate.     While  matters  stood  constitution.      The    Supreme   Court 

thus,  the    governor,  assuming    that  held  that,  as    the  two    houses    had 

SBch  a  disagreement  existed  as  em-  practically  acquiesced  in  the  action  of 

powered  him  to  interfere,  sent  in  his  the  governor,  the  session  had  come  to 

proeUmation,  declaring  the  legislature  an  end,  and  that  the  members  had 

sdjoumed  to  a  day  named,  and  which  no  power  to  reconvene  on  their  own 

Wtt  at  the  very  end  of  the  official  term  motion,  as  had  been  attempted.     The 

of  the  members.   The  message  created  case  is  a  very  full  and  valuable  one  on 

ezdtement;  it  does  not  seem  to  have  several  points  pertaining  to  legislative 

been  at  once  acquiesced  in,  and  a  pro-  proceedings  and  authority.     As  to  the 

teit  against  the  governor's  authority  governor's   discretion    in    calling   an 

was  entered  upon  the  journal;  but  for  extra  session  and  revoking  the  call, 

ekren  days  in  one  house  and  twelve  see  ante,  p.  *115,  note, 

in  the  other  no  entries  were    made  ^  In  People  r.  Mahaney,  13  Mich, 

upon  their  journals,  and  it  was  un-  481,  it  was  held  that  the  correctness 

questionable  that  practically  they  had  of  a  decision  by  one  of  the  houses, 

icquiefleed  in  the  action  of  the  gov-  that  certain  persons  had  been  chosen 

€nM>r,  and  adjourned.    At  the  expira-  members,  could  not  be  inquired  into 

tio&  of  the  twelve  days,  a  portion  of  by  the  courts.     In  that  case  a  law  was 

the  members  came  together    again,  assailed  as  void,  on  the  ground  that  a 

ttd  it  was  claimed  by  them  that  the  portion  of  the  members  who  voted  for 

iBesttge  of  the  governor  was  without  it,  and  without  whose  votes  it  would 

^Qtliority,  and  the  two  houses  must  not  have  had  the  requisite  majority, 

be eoDsidered  as  having  been,  in  point  had    been  given    their  seats  in  the 

^  law,  in  session  during  the  inter-  house  in  defiance  of  law,  and  to  the 

^^g  period,  and  that  consequently  exclusion  of  others  who  had  a  majority 

^ybiJJs  which  had  before  been  passed  of  legal  votes.    See  the  same  principle 

^tfaem  and  sent  to  the  governor  for  in  St<ate  r.  Jarrett,  17  Md.  309.     See 

^  tpproval,  and  which  he  had  not  also  Lamb  r^  Lynd,  44  Penn.  St.  336 ; 

"^toroed  within    ten    days,  Sundays  Opinion  of  Justices,  56  N.  H.  570. 

U 
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expel  a  member  for  any  cause  which  seems  to  the  body  to  rende 
it  unfit  that  he  continue  to  occupy  one  of  its  seats.  This  powe 
is  generally  enumerated  in  the  constitution  among  those  ivhicl 
the  ttvo  houses  may  exercise,  hut  it  need  not  he  specified  in  tha 
instrument,  since  it  would  exist  whether  expressly  eonfeiTcd  o 
not.  It  is  "a  necessary  and  incidental  power,  to  enable  the  hous 
to  perform  its  high  fnnctious,  and  is  necessary  to  the  safety  e 
the  State.  It  is  a  power  of  protection.  A  member  may  be  phvs 
ically,  mentally,  or  morally  wholly  unfit ;  he  may  be  affected  wirf 
a  contagious  disease,  or  insane,  or  noisy,  violent,  and  disorderly 
or  in  the  habit  of  using  profane,  obscene,  and  abusive  language.' 
And,  "  independently  of  parliamentary  customs  and  usages,  OUJ 
legislative  houses  have  the  power  to  protect  themselves  by  the 
punishment  and  expulsion  of  a  member ; "  and  the  courts  cannot 
inquire  into  the  justice  of  the  decision, or  even  so  much  asexamioe 
the  proceedings  to  see  wliether  or  not  the  proper  opportunity  tor 

defence  was  furnished.' 
[•  134]       "  Each  house  may  also  punish  contempts  of  its  autliorilj 

by  other  persons,  where  they  are  committed  in  its  presenM, 
or  where  they  tend  directly  to  embaii'ass  or  obstruct  its  1<^»- 
tive  proceedings ;  and  it  retiuires  for  the  purpose  no  express  pro- 
vision of  the  constituLion  conferring  the  authority.^  It  is  not 
very  well  settled  what  are  the  limits  to  this  power ;  and  in  the 
leading  case  in  this  country  the  speaker's  warrant  for  the  Rtmt 
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k  imposed  as  a  punishment,  it  must  terminate  with  the  final 
adjournment  of  the  house,  and  if  the  prisoner  be  not  then  dis- 
charged by  its  order,  he  may  be  released  on  habeas  corpus} 

By  common  parliamentary  law,  the  members  of  the  legislature 
are  privileged  from  arrest  on  civil  process  during  the  session  of 
that  body,  and  for  a  reasonable  time  before  and  after,  to  enable 
them  to  go  to  and  return  from  the  same.  By  the  constitutions  of 
some  of  the  States  this  privilege  has  been  enlarged,  so  as  to 
exempt  the  persons  of  legislators  from  any  service  of  civil  pro- 
cess,' and  in  others  their  estates  are  exempt  from  attachment  for 
Bome  prescribed  period.*  For  any  arrest  contrary  to  the  parlia- 
mentary law  or  to  these  provisions,  the  house  of  which  the  person 
trrested  is  a  member  may  give  summary  relief  by  ordering  his 
iiacharge,  and  if  the  order  is  not  complied  with,  by  punishing 
the  persons  concerned  in  the  arrest  as  for  a  contempt  of  its  au- 
iority.  The  remedy  of  the  member,  however,  is  not  confined  to 
this  mode  of  relief.  His  privilege  is  not  the  privilege  of  the  house 
merely,  but  of  the  people,  and  is  conferred  to  enable  him  to  dis- 
charge the  trust  confided  to  him  by  his  constituents  ;^  and  if  the 
bouse  neglect  to  interfere,  the  court  from  which  the  process  issued 
should  set  it  aside  on  the  facts  being  represented,  and  any  court 
w  oflScer  having  authority  to  issue  writs  of  habeas  corpus 
inay  also  *  inquire  into  the  case,  and  release  the  party  [*  135] 
from  the  unlawful  imprisonment.^ 

Each  house  must  also  be  allowed  to  proceed  in  its  own  way  in 

^  Jefferson's  Manual,  §  18;  Prich-  tions  in  civil  cases.     Gentry  v.  Grif- 

ird*i  Case,  1  Lev.  165;  1  Sid.  245;  T.  fith,  27  Tex.  461;  Case  r.  Korabacker, 

Baym.  120.  15  Mich.  537. 

'  *'  Senators    and    representatives         *  The  Constitution  of  Rhode  Island 

ihiQfin  all  cases  except  treason,  fel-  provides  that  *'the  person  of  every 

Miy,  or  breach  of  the  peace,  be  privi-  member    of    the    General   Assembly 

cged  from  arrest.     They  shall  not  be  shall  be  exempt  from  arrest,  and  his 

nibject  to  any  civil  process  during  the  estate  from  attachment,  in  any  civil 

wtsion  of  the  legislature,  or  for  fifteen  action,  during  the  session  of  the  Gen- 

kjB  next  before  the  commencement  eral  Assembly,  and  two  days  before 

lad  after  the  termination  of  each  ses-  the  commencement  and  two  days  after 

ion."    Const,  of  Mich.  art.  4,  §  7.  the  termination  thereof,  and  all  pro- 

L  like  exemption  from  civil  process  is  cess  served  contrary  hereto  shall  be 

Hmd  in  the  Constitutions  of  Kansas,  void."     Art.  4,  §  5. 
fehraska,  Alabama,  Arkansas,  Cali-         ^  Coffin  v.  Coffin,  4  Mass.  27. 
nxa,  Mtssoori,  Mississippi,  Wiscon-         *  On  this  subject,  Gushing  on  Law 

B,  Indiana,  Oregon,  and  Colorado,  and  Practice  of  Parliamentary  Assem- 

cemption  from  arrest  is  not  violated  blies,  §§  546-597,  ¥rill  be  considted 

the  service  of  citations  or  declara-  ¥dth  profit. 
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the  collection  of  such  information  as  may  eeein  ini)x>i'tant  to  ■ 
proper  discharge  of  its  functions,'  and  whenever  it  is  deemed 
desirable  that  witnesses  should  be  examined,  the  power  and 
authority  to  do  so  is  verj'  properly  referred  to  a  committee,  witi 
any  such  powers  short  of  final  legislative  or  jndiciat  aclion  u 
may  seem  necessary  or  expedient  Jn  the  particular  case.  Suchi 
committee  has  no  authorily  to  stt  during  a  recess  of  tlie  house 
■which  has  appointed  it,  wilhout  its  permission  to  that  effect ;  bul 
the  house  is  at  liberty  to  confer  such  authority  if  it  see  fit-^  A 
refusal  to  appear  or  to  testify  before  such  committee,  or  lo  pro- 
duce books  or  papers,  would  be  a  contempt  of  the  house ; '  liiil 
the  committee  cannot  punish  for  contempts;  it  can  only  report 
the  conduct  of  the  offending  party  to  tlie  house  for  its  action. 
The  power  of  the  committee  will  terminate  with  the  final  HiWn- 
tion  of  the  house  appointing  it. 

Each  house  keeps  a  journal  of  its  proceedings,  which  is  a  public 
record,  and  of  which  the  courts  are  at  liberty  to  take  ju<licial 
notice.*     If  it  should  appear  from  these  journals  that  any  act  did 

'  See  Tiltinghast  v.  Carr,  4  Ale-  ishment  for  failure  to  give  infonu- 

Cord,  152,  tiou   must    be    left    to   a   JU17,  f» 

^  BniDliam  v.  Lange,  IG  Iii'l.  107;  convictions  are  to  be  expected,  ^dw 

Mursbtill  i>.  Harwood,  7  Mil.  4UU.    See  wliolesonic  fear  of  theconsequencMtf 

also  parliamentary  Gases,  j  Griij-,;l74i  a  refusal.      On   questions  of  cwiSct 

0  Gray,  ^00 ;   1  Chandler,  M.  between  the  legislature  aud  the  coarli 

'  In  re  Falvey,  7  Wis.  (IJI)  ;  Burn-  in  matters  of  contempt,  the  great  c4it 
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not  receive  tlie  requisite  majority,  or  that  in  respect  to  it  the  leg- 
idature  did  not  follow  any  requirement  of  the  constitution,  or  that 
m  any  other  respect  the  act  was  not  constitutionally  adopted, 
the  courts  may  act  upon  this  evidence,  and  adjudge  the  statute 
?oid.^  But  whenever  it  is  acting  in  the  apparent  performance 
of  legal  functions,  every  reasonable  presumption  is  to  be  made 
in  favor  of  the  action  of  a  legislative  body ;  it  will  not  be  pre- 
nmed  in  any  case,  from  the  mere  silence  of  the  journals,  that 
either  house  has  exceeded  its  authority,  or  disregarded  a 
^x>Dstitutional  requirement  in  the  passage  of  legislative  [*  186] 
lets,  unless  where  the  constitution  has  expressly  required 
\he  journals  to  show  the  action  taken,  as,  for  instance,  where  it 
requires  the  yeas  and  nays  to  be  entered.' 

The  law  also  seeks  to  cast  its  protection  around  legislative  ses- 
sions, and  to  shield  them  against  corrupt  and  improper  influences, 

9.  Perkins,    94    U.     S.    Rep.    260.  also  Prescott  r.  Trustees,  &o.,  19  111. 

The  presumption    always    is,  when  324. 

the  act,  as  signed  and  enrolled,  does  *  Miller  v.  State,  3  Ohio,  n.  s. 
Bol  show  the  contrary,  that  it  has  475;  McCuUoch  v.  State,  11  Ind.  424; 
gone  through  all  necessary  formal-  Supervisors  v.  People,  25  111.  181. 
ttifli ;  hat  this  presumption  may  be  But  where  a  statute  can  only  be 
overthrown  hy  the  journals.  Berry  enacted  hy  a  certain  majority,  e,  g. 
f.  Baltimore,  Ac.  R.  R.  Co.,  41  Md.  two-thirds,  it  must  affirmatively  ap- 
446;  s.  c.  20  Am.  Rep.  69 ;  Green  v.  pear  by  the  printed  statute  or  the  act 
Weller,  32  Miss.  650.  And  see  Opin-  on  file  that  such  a  vote  was  had. 
iomof  Justaces,  52  N.  H.  622;  Hen-  People  v.  Commissioners  of  High- 
loUt  v(  Petersburg,  63  III.  157 ;  ways,  54  N.  Y.  276.  It  seems  that,  in 
Lirrison  v.  Peoria,  &c.  R.  R.  Co.,  Illinois,  if  one  claims  that  a  supposed 
77  m.  12;  People  v.  Commissioners  law  was  never  passed,  and  relies  upon 
of  Highways,  54  N.  T.  276;  English  the  records  to  show  it,  he  must  prove 
».  Oliver,  28  Ark.  817;  Stater.  Swift,  them.  Illinois  Cent.  R.  R.  Co.  ». 
10  Nev.  176.  In  a  few  States  the  Wren,  43  111.  77;  Grob  r.  Cushman, 
nling  is  contra.  See  Sherman  v.  45  111.119;  Bedard  v.  Hall,44  111.  91. 
Story,  30  Cal.  253;  People  v.  Burt,  The  court  will  not  act  upon  the 
iS  Cal.  560;  Louisiana  Lottery  Co.  v,  admission  of  parties  that  an  act  was 
Sidioux,  23  La.  Ann.  743;  s.  c.  8  not  passed  in  the  constitutional  man- 
Am.  Rep.  602;  Blessing  v.  Galveston,  ner.  Happel  v.  Brethauer,  70  111.  166. 
^  Tex.  641.  It  has  been  held  that  The  Constitution  of  Alabama,  art. 
vime  the  constitution  requires  pre-  4,  §  27,  requires  the  presiding  officer 
^noos  notice  of  an  application  for  a  of  each  house,  in  the  presence  of  the 
prirate  act,  the  courts  cannot  go  house,  to  sign  them  **  after  the  titles 
bdund  the  act  to  inquire  whether  have  been  publicly  read  immediately 
tlw  notice  was  given.  Brodnax  v.  before  signing,  and  the  fact  of  sign- 
Groom,  64  N.  C.  244.  See  People  v,  ing  shall  be  entered  on  the  journal." 
Btiribut,  24  Mich.  44 ;  Day  v.  Stet-  This  seems  a  very  imperative  require- 
WD,  8  Me.  365.  ment. 
1  See  cases  cited  in  preceding  note  ; 
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by  making  void  all  contracts  which  have  for  their  object  to  influ- 
ence legislation  in  any  other  manner  than  by  such  open  and  pub- 
lic presentation  of  facts,  arguments  and  appeals  to  rejisoii  as 
are  recognized  as  proper  and  legitimate  with  all  public  bodies. 
While  counsel  may  be  properly  employed  to  present  the  reasons 
in  favor  of  any  public  measure  to  the  body  authorized  tu  p*s3 
upon  it,  or  to  any  of  its  committees  empowered  to  collect  facts 
and  hear  arguments,  and  piirties  interested  may  lawfully  contraut 
to  pay  for  this  service,'  yet  to  secretly  approach  the  membtra  of 
such  a  body  with  a  view  to  influence  their  action  at  a  time  and 
in  a  manner  that  do  not  allow  the  presentation  of  opposite  views, 
is  improper  and  unfair  to  the  opposing  hiterest ;  and  a  contract 
to  pay  for  this  irregular  and  iTnpro|jer  service  would  not  be  eu- 
foiued  by  the  law.' 

1  See  Wildey  v.  Collier,  7  HJ,  273;  obtain  a  fair  and  open  hearing.    And 

Bryan  v.  Reynolds,  5  Wis.  200 ;  Brown  though  these  committees  properljdis- 

t>.  Brown,  34  Barb.  533;   Russell  v.  fieiise  with  man;  of  the  rules  whicH 

Barton,  66  Barb.  539.  regulate  hearings  before  judicial  triba- 

*  This  whole  subject  was  Tery  fully  nals,   yvt   common   fairness  requim 

considered   in   the   cage   of   Frost    v.  that  ueitlier  party  shall  be  permittol 

Inhabitouts  of  Belmont,  6  Allen,  \'r2,  to  have  secret  consultations,  and ei«- 

which  was  a  bill  filed  to  restrain  the  else  secret   influences   that  ire  kept 

payment  by  the  town  of  demands  to  from    the    knowledge    of    the   othn 

the  amount   of  nearly  80,000,  which  party.     The  business  of  •  lobby  tneiii- 

the  town  had  voted  to  pay  as  expenses  bers  '  is  not  to  go  fairly  and  opeilj 

in  obtaining  their  act  of  incorporation,  before   the  committees,    and  prewi' 

By  the  court.  Chapman,  J.  :   "  It  is  to  statements,     proofs,     and   argunwBti 
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*  The  Introdtutian  and  Passage  of  Bills,  [*  137] 

member  may  introduce  a  bill  in  the  house  to  which  he 
,  in   accordance  with   its  rules ;    and  this  he   may  do 


rhey  are  disqualified  from 
irly  towards  interested  par- 
wards  the  public.  The  teu- 
d  object  of  these  influences 
tain  by  corruption  what  it  is 
cannot  be  obtained  fairly, 
a  well-established  principle, 
ion  tracts  which  are  opposed 
policy,  and  to  open,  upright, 
dealing,  are  illegal  and  void, 
dple  was  fully  discussed  in 
Dame,  18  Pick.  472.  In 
ther  States  it  has  been  ap- 
quite  analogous  to  the 


ngrey  v.  Washburn,  1  Aik. 
IS  held  in  Vermont  that  an 
t,  on  the  part  of  a  corpora- 
grant  to  individuals  certain 

in  consideration  that  they 
ithdraw  their  opposition  to 
f^  of  a  legislative  act  touch- 
iterests  of  the  corporation,  is 
ound  policy,  prejudicial  to 
sorrect  legislation,  and  void. 
V.  Ward,  5  Halst.  87,  it  was 
1  New  Jersey  that  a  contract 
itravenes  an  act  of  Congress. 
Is  to  defraud  the  United 
I  void.  A.  had  agreed  to 
1100,  on  condition  that  B. 
rbear  to  propose  or  offer 
>  the  Postmaster- General  to 

mail    on    a    certain   mail 
I  it  was  held  that  the  con- 

against  public  policy  and 
he  general  principle  as  to 
contravening  public  policy 
ssed  in  that  case  at  much 
1  Wood  V.  McCann,  6  Dana, 
efendant  had  employed  the 
»  assist  him  in  obtaining  a 
act  in  Kentucky  legalizing 
9  from  a  former  wife,  and 
ige  with  his  present  wife. 


The  court  say :  *  A  lawyer  may  be 
entitled  to  compensation  for  writing  a 
petition,  or  even  for  making  a  public 
argument  before  the  le^lature  or  a 
committee  thereof;  but  the  law  should 
not  hold  him  or  any  other  person  to  a 
recompense  for  exercising  any  personal 
influence  in  any  way,  in  any  act  of 
legislation.  It  is  certainly  important 
to  just  and  wise  legislation,  and 
therefore  to  the  most  essential  inter- 
ests of  the  public,  that  the  legislature 
should  be  perfectly  free  from  any 
extraneous  influence  which  may  either 
corrupt  or  deceive  the  members,  or 
any  of  them.' 

**  In  Clippinger  v.  Hepbaugh,  5 
Watts  &  S.  315,  it  was  decided  in 
Pennsylvania  that  a  contract  to  pro- 
cure or  endeavor  to  procure  the  pas- 
sage of  an  act  of  the  legislature  by 
using  personal  influence  with  the 
members,  or  by  any  sinister  means, 
was  void,  as  being  inconsistent  with 
public  policy  and  the  integrity  of  our 
political  institutions.  And  an  agree- 
ment for  a  contingent  fee  to  be  paid 
on  the  passage  of  a  legislative  act  was 
held  to  be  illegal  and  void,  because  it 
would  be  a  Htrong  incentive  to  the 
exercise  of  personal  and  sinister  in- 
fluences to  effect  the  object. 

**  The  subject  has  been  twice  adju- 
dicated upon  in  New  York.  In  Har- 
ris V.  Roof,  10  Barb.  489,  the  Supreme 
(!ourt  held  that  one  could  not  recover 
for  services  performed  in  going  to  see 
individual  members  of  the  house,  to 
get  them  to  aid  in  voting  for  a  pri- 
vate claim,  the  services  not  being  per- 
formed before  the  house  as  a  body 
nor  before  its  authorized  committees. 
In  Sedgwick  v.  Stanton,  4  Kernan, 
289,  the  court  of  appeals  held  the 
same  doctrine,  and  stated  its  proper 


COB8TITDTIONAL  LIMITATIONS. 


[CB.  Tl. 


[*  138]  at  any  *  time  when  tlie  liou.se  is  in  session,  utilesii  the 
constitution,  the  law,  or  the  rules  of  the  house  for\)id. 

liraitB.  Stldtn,  J.,  mnkes  the  follow- 
iog  coinments  oa  the  case  of  Harris  v. 
Root :  '  Now  the  court  did  not  niean 
by  this  deciBioD  to  hold  thnt  oim  who 
has  a  claim  t^ainst  the  State  may  not 
employ  competent  persons  to  nid  him 
in  properly  presenting  such  elaim  to 
the  legislature,  and  in  supporting  it 
with  the  necessary  proofs  and  argu-  ■ 
iTOnts.  Mr.  Justice  Hand,  who  de- 
livered the  opiuion  of  the  court,  very 
justly  distinguishes  between  services 
of  the  nature  of  those  rendered  in 
that  case,  and  the  procuring  and  pre- 
paring the  necessary  documents  in 
support  of  a  claim,  or  acting  as  coun- 
sel before  the  legislature  or  some 
committee  appointed  by  that  body. 
Persons  may,  no  doubt,  be  employed 
to  conduct  an  application  to  the  legis- 
lature, as  well  as  to  conduct  a  suit  at 
law;  and  may  contract  for  and  receive 
pay  for  their  services  in  preparing 
documents,  collecting  evideuec,  mak- 
ing statements  of  facts,  or  preparing 
and  making  oral  or  written  argu- 
ments, provided  all  these  are  used  or 
designed  to  be  used  before 


Shaio.  Ch.  J.,  recognizes  the  well- 
established  right  to  contract  ludfaj 
for  professional  services  when  tha 
promisee  is  to  act  as  attomej  and 
connsel,  but  remarks  th.it  '  the  fict 
appearing  that  persons  do  so  acl  pre- 
vents any  injurious  effects  from  such 
proceeding.  Such  counsel  is  consid' 
ered  as  standing  in  the  place  of  lila 
principal,  and  his  arguments  and  rep- 
resentations are  weighed  and  consiil- 
ered  accordingly.'  lie  also  adniik 
the  right  of  disinterested  persons  to 
volunteer  advice ;  as  when  a  peisos 
is  about  to  make  a  will,  one  nij 
represent  to  him  the  propriety  snd 
expediency  of  making  a  bequest  tot 
particular  person ;  and  so  may  oH 
volunteer  advice  to  another  to  mairj 
another  person  ;  but  a  promise  to  piy 
for  such  service  is  void. 

"  Applying  the  principles  atslid 
in  these  cases  to  the  bills  whicb  thi 
town  voted  to  pay,  it  is  manifest  tb*( 
some  of  the  money  was  eipendedfor 
objects  that  are  contrary  to  pnbSe 
policy,  and  of  a  most  reprehensibh 
character,  and  which  could 
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Qstitation  of  Michigan*  provides  that  no  new  bill  [*  139] 
I  introduced  into  either  house  of  the  legislature 
)  first  fifty  dajrs  of  the  session  shall  have  expired  ;  ^  and  the 
ition  of  Maryland  provides  that  no  bill  shall  originate  in 
ouse  within  the  last  ten  days  of  the  session.^  The  purpose 
»  clauses  is  to  prevent  hasty  and  improvident  legislation, 
compel,  so  far  as  any  previous  law  can  accomplish  that 
he  careful  examination  of  proposed  laws,  or  at  least  the 
^  of  opportunity  for  that  purpose ;  which  will  not  always 
J  when  bills  may  be  introduced  up  to  the  very  hour  of 
ment,  and,  with  the  concurrence  of  the  proper  majority, 
lediately  upon  their  passage.^ 


Etep.  52.  And  any  contract 
ise  of  which  is  to  influence  a 
ioer  or  body  to  favor  persons 
formance  of  his  pablio  duty 
m  grounds  of  public  policy. 
V.  Barry,  24  Miss.  9.  The 
leral  principle  will  be  found 
in  the  following  cases  : 
.  Hull,  8  N.  J.  54;  Wood 
n,  6  Dana,  366;  Hatzfield  v. 
7  Watts,  152 ;  GU  r.  Davis, 
nn.  219 ;  Powers  o.  Skinner, 
4 ;  Frankfort  v.  Winterport, 
iO  ;  Rose  v,  Lonax,  21  Barb. 
lin  V.  Brady,  32  Barb.  518. 
et  to  assist  by  money  and 
to  secure  the  election  of  a 
to  a  public  office  in  consid- 
!  a  share  of  its  emoluments, 
rent  of  election,  is  void  as 
k>  public  policy,  and  if  vol- 
rescinded  by  the  parties  a 
cannot  be  had  of  the  moneys 
under  it.  Martin  v.  Wade, 
168.  So  is  a  contract  to 
office  that  another  may  be 
.    Eddy  V.  Capron,  4  R.  I. 

4,  S  28. 

3,  §  26.  In  Arkansas  there 
lar  provision,  limiting  the 
ree  days.  Art.  5,  §  24. 
ractioe  has  sprung  up  of 
iieae  constitutional  provi- 
itrodnciog  a  new  bill  after 
haa  expired  when  it  may 


constitutionally  be  done,  as  an  amend- 
ment to  some  pending  bill,  the  whole 
of  which,  except  the  enacting  clause, 
is  struck  out  to  make  way  for  it. 
Thus,  the  member  who  tiiinks  he 
may  possibly  have  occasion  for  the 
introduction  of  a  new  bill  after  the  con- 
stitutional period  has  expired,  takes 
care  to  introduce  sham  bills  in  due 
season  which  he  can  use  as  stocks  to 
graft  upon,  and  which  he  uses  irre- 
spective of  their  character  or  contents. 
The  sham  bill  is  perhaps  a  bill  to 
incorporate  the  city  of  Siam.  One  of 
the  member *8  constituents  applies  to 
him  for  legislative  permission  to  con- 
struct a  dam  across  the  Wild  Cat 
River.  Forthwith,  by  amendment, 
the  bill  entitled  a  bill  to  incorporate 
the  city  of  Siam  has  all  after  the 
enacting  clause  stricken  out,  and  it  is 
made  to  provide,  as  its  sole  object, 
that  John  Doe  may  construct  a  dam 
across  the  Wild  Cat.  With  this  title 
and  in  this  form  it  is  passed  ;  but  the 
house  then  considerately  amends  the 
title  to  correspond  with  the  purpose 
of  the  bill,  and  the  law  is  passed,  and 
the  constitution  at  the  same  time 
saved!  This  trick  is  so  transparent, 
and  so  clearly  in  violation  of  the  con- 
stitution, and  the  evidence  at  the 
same  time  is  so  fully  spread  upon 
the  record,  that  it  is  a  matter  of  sur- 
prise to  find  it  80  often  resorted  to. 


170  CONSTirunONAL  LIMITATI0S8. 

For  the  flune  reason  it  is  required  bj  the  cotiatitutiona  ol 
of  the  States,  that  no  bill  shall  have  the  force  of  taw  until 
several  days  it  be  read  in  each  house,  and  free  discussion 
thereon ;  unless,  in  case  of  urgency,  four-fifths  or  son 
specified  majority  of  the  house  shall  deem  it  expedient  to  i 
with  this  rule.  The  journals  which  each  house  keeps  of 
oeedings  ought  to  show  whether  this  rule  is  complied  with 
but  in  case  they  do  not,  the  passage  in  the  manner  prov 
the  constitution  must  be  presumed,  in  accordance  with  ' 

era!  rule  which  presumes  the  proper  discharge  o 
[•  140]  duty.'    "  In  the  reading  of  a  bill,  it  seems  to  be  s 

to  read  the  written  document  that  is  adopted  by 
houses;  even  though  something  else  becomes  law  in  cons 
of  its  passage,  and  by  reason  of  being  referred  to  in  iL* 
statute  which  incorporated  a  military  company  by  refei 
its  constitution  and  by-laws,  was  held  valid  notwithstam 
constitution  and  by-laws,  which  would  acquire  the  forct 
by  its  pass^e,  were  not  read  in  the  two  houses  as  a  pai 

'  Snpernaora  of   Schuyler  Co.  v.  readings  aa  different  daja  i 

People,  25  111.  181;  Miller  n.  State,  and  capable  of  being  precii 

8  Ohio,  K.  8.   480.      In    Peopit)    v.  plied  with,  and  we  do  aot 

Stanie,  85  HI.    121.   it   is  said    the  even  under  the  rules  appUe 

conrta   should  not   enforce   a  legisla-  utes.  it  can  be  regarded  as 

live  act  unless  there  ia   record  evi-  merely,   provided    it    has  a 

dence,  from  the  journals  of  the  two  beyond  the  mere  regular  an 


CH.  VI.] 
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fint  there  cannot  be  many  cases,  we  should  suppose,  to  which 
this  ruling  would  be  applicable. 

It  is  also  provided  in  the  constitutions  of  some  of  the  States  that, 
on  the  final  passage  of  every  bill  the  yeas  and  nays  shall  be  entered 
on  the  journal.  Such  a  provision  is  designed  to  serve  an  important 
porpose  in  compelling  each  member  present  to  assume  as  well  as 
to  feel  his  due  share  of  responsibility  in  legislation;  and  also  in 
furnishing  definite  and  conclusive  evidence  whether  the  bill  has 
been  passed  by  the  requisite  majority  or  not.  *'*'  The  constitution 
prescribes  this  as  the  test  by  which  to  determine  whether  the 
requisite  number  of  members  vote  in  the  affirmative.  The  office 
)f  the  journal  is  to  record  the  proceedings  of  the  house,  and 
luthenticate  and  preserve  the  samb.  It  must  appear  on  the  face 
9f  the  journal  that  the  bill  passed  by  a  constitutional  majority. 
These  directions  are  all  clearly  imperative.  They  are 
*  expressly  enjoined  by  the  fundamental  law  as  matters  [*  141] 
Df  substance,  and  cannot  be  dispensed  with  by  the  legis- 
lature.'* 1 

For  the  vote  required  in  the  passage  of  any  particular  law 
ihe  reader  is  referred  to  the  constitution  of  his  State.  A  sim- 
ple majority  of  a  quorum  is  sufficient,  unless  the  constitution 
es^blbhes  some  other  rule ;  and  where,  by  the  constitution,  a  two- 
thiids  or  three-fourths  vote  is  made  essential  to  the  passage  of  any 
particular  class  of  bills,  two-thirds  or  three-fourths  of  a  quorum 
vill  be  understood,  unless  the  terms  employed  clearly  indicate 
that  this  proportion  of  all  the  members,  or  of  all  those  elected,  is 
intended.^ 


^  Spangler  v.  Jacoby,  14  111.  297 ; 
^opemson  of  Schuyler  Co.  v.  People, 
!5  m  1S3 ;  Ryan  v.  Lynch,  68  111. 
M;  Steckert  v.  East  Saginaw,  22 
lich.  104 ;  People  r.  Commissioners 
f  Highways,  54  N.  Y.  276.  For  a 
eculiar  case  see  Division  of  Howard 
oonty,  15  Kan.  194.  There  have 
sen  cases,  as  we  happen  to  know,  in 
inch  several  bilb  have  been  put  on 
eir  passage  together,  the  yeas  and 
lys  being  once  called  for  them  alb, 
oogh  the  joomal  is  made  to  state 
Isely  a  separate  vote  on  each.  We 
ed  hardly  say  that  this  is  a  mani- 
t   violation    of    the    constitution, 


which  requires*  separate  action  in 
every  case,  and  that  when  resorted 
to,  it  is  usually  for  the  purpose  of 
avoiding  another  provision  of  the 
constitution  which  seeks  to  preclude 
**  log-rolling  *'  legislation,  by  forbid- 
ding the  incorporation  of  distinct 
measures  in  one  and  the  same  statute. 
^  South  worth  v.  Palmyra  &  Jack- 
sonburg  R.  R.  Co.,  2  Mich.  287; 
State  V,  McBride,  4  Mo.  303.  By 
most  of  the  constitutions  either  all 
the  laws,  or  laws  on  some  particular 
subjects,  are  required  to  be  adopted 
by  a  majority  vote  or  some  other  pro- 
portion of  **  all  the  members  elected," 
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The  Title  of  a  Statute. 


The  title  of  an  act  was  formerly  conttidered  no  part  o 
although  it  might  be  looked  to  as  a  guide  to  the  intent  ol 
makers  when  the  body  of  the  statute  appeared  to  be  in  ar 
ambiguous  or  doubtful,^  yet  it  could  not  enlarge  or  res 
provisions  of  the  iict  itself,'  and  the  latter  ought  the 
good  when  that  and  the  title  were  in  conflict.  The  leaec 
was  that  anciently  titles  were  not  prefixed  at  all,  and  wl 
wards  they  came  to  be  introduced,  they  were  nsuallypr 
the  clerk  of  the  house  in  which  the  bill  first  passed,  and 
but  little  attention  from  the  members.  They  indicated  t 
understanding  of  the  contents  or  purpose  of  the  bills,  ra 
that  of  the  house ;  and  they  therefore  were  justly  re( 
furnishing  very  little  insiglit  into  the  legislative  intentioi 
to  legislative  acts,  however,  have  recently,  in  some  Sta 
to  possess  very  great  importance,  by  reason  of  constitut 
visions,  which  not  only  require  that  ttiey  shall  correctl; 
the  purpose  of  the  law,  but  which  absolutely  make  th 
control,  and  exclude  every  thing  from  eflfect  and  operati 
vbich  is  incorporated  in  the  body  of  the  act  but  is  not  \ 
purpose  indicated  by  the  title.  These  provisions  are  gii 
sote,  and  it  will  readily  be  perceived  that  they  make  a  v 
change  in  Iho  la' 
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considering   these  provisions  it  is  important  to  [*  142] 

Tie  evils  designed  to  be  remedied.     The  Constitution  of  New 

refers  to  these  as  "the  improper  influences  which  may 

from  intermixing  in  one  and  the  same  act  such  things  as 

0  proper  relation  to  each  other/'  In  the  language  of  the 
le  Court  of  Louisiana,  speaking  of  the  former  practice : 
title  of  an  act  often  afforded  no  clue  to  its  contents.  Im- 
t  general  principles  were  found  placed  in  acts  private  or 

1  their  operation  ;  provisions  concerning  matters  of  practice 
ieial  proceedings  were  sometimes   included  in  the  same 

with  matters  entirely  foreign  to  them,  the  result  of  which 
at  on  many  important  subjects  the  statute  law  had  become 

unintelligible,  as  they  whose  duty  it  has  been  to  examine 
under  it  can  well  testify.  To  prevent  any  further  accu- 
>D  to  this  chaotic  mass  was  the  object  of  the  constitutional 
on  under  consideration."  ^  The  Supreme  Court  of  Michigan 

but  one  object,  and  that  shall  the  title."    The  Constitutions  of  New 

«8ed  in  the  title."     The  Con-  York  and  Wisconsin  provide  that  *'  no 

L   of    Missouri   contains    the  private  or  local  bill  which  may  be 

g  provision:   **No  bill  (ex-  passed  by  the  legislature  shall  embrace 

era!  appropriation  bills,  which  more  than  one  subject,  and  that  shall 

brace  tiie  various  subjects  and  be  expressed  in  the  title."     The  Con- 

\  for  and  on  account  of  which .  stitution  of  Illinois  is  similar  to  that 

are  appropriated,  and  except  of  Ohio,  with  the  addition  of  the  sav- 

«8ed    under   the    third    sub-  iug  clause  found  in  the  Constitution 

of  section  44  of  this  article)  of    Indiana.      The  provision  in  the 

itain  more  than  one  subject.  Constitution  of  Colorado  is  similar  to 

lall  be  clearly  expressed  in  its  that  of  Missouri.      In  Pennsylvania 

The  exception  secondly  re-  the  provision  is  that  **  no  bill  except 

0  18  to  bills  for  free  public-  general  appropriation  bills  shall   be 

purposes.     The   Constitutions  passed    containing    more    than     one 

no,  Oregon,  and  Iowa  provide  subject,   which  shall  be  clearly  ex- 

svery  act  shall  embrace   but  pressed  in  its  title. "     Const,  of  1853. 

*ject,    and   matters    properly  Whether  the  word  object  is  to  have 

id    therewith,   which  subject  any  different  construction  from  the 

expressed  in  the  title.    But  word  suftjectj  as  used  in  these  provi- 

ibject  shall  be  embraced  in  an  sions,  is  a  question  which  may  some 

^  shall  not  be  expressed  m  time  require  discussion ;  but  as  it  is 

,  such  act  shall  be  void  only  evidently  employed  for  precisely  the 

much  thereof  as  shall  not  be  same  purpose,  it  would  seem  that  it 

)d  in  the  title."     The  Const!-  ought  not  to  have.     Compare  Uingle 

f  Nevada  provides  that  *' every  r.  State,   24  Ind.  28,  and  People  v. 

icted  by  the  legislature  shall  Lawrence,  36  Barb.  192. 
i  but  one  subject,  and  matters         ^  Walker  v.  Caldwell,  4  La.  Ann. 

f  connected  therewith,  which  298.     See  Fletcher  v.  Oliver,  25  Ark. 

•hall  be  briefly  expressed  in  298. 
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say:  "  The  history  and  purpose  of  this  constitutional  pro- 
[•  148]  vision  are  too  well  understood  to  require  any  "  elucidation 

at  our  hands.  The  practice  of  bringing  together  into  we 
bill  subjects  diverse  in  their  nature  and  having  no  necesoarj  con- 
nection with  a  view  to  combine  in  their  favor  the  advocates  of  all 
and  thus  secure  the  passage  of  several  measures,  no  one  of  whicl 
could  succeed  upon  its  own  merits,  was  one  both  corruptive  of  tlii 
I^^lator  and  dangerous  to  the  State.  It  was  scarcely  more  so 
however,  than  another  practice,  also  intended  to  be  remedied  b] 
this  provision,  by  which,  through  dexterous  management,  cIbubc 
were  inserted  in  bills  of  which  the  titles  gave  no  intimation, am 
their  passage  secured  through  legislative  l>odies  whose  memben 
were  not  generally  aware  of  their  intention  and  effect.  There  ws 
no  design  by  this  clause  to  enilian-ass  legislation  by  making  lawi 
unnecessarily  restrictive  in  their  scope  and  operation,  and  thn! 
multiplyiug  their  number;  but  the  framers  of  the  constilulioi 
meant  to  put  an  end  to  legislation  of  the  vicious  character  refemc 
to,  which  was  little  less  than  a  fraud  upon  the  public,  and  tore 
quire  that  in  every  case  tlie  proposed  measure  should  stand  upoi 
its  own  merits,  and  that  the  legislature  should  be  fairly  satisfiec 
of  its  design  when  retjuired  to  pass  upon  it."  *  The  Court  o. 
Appeals  of  New  York  declare  the  object  of  this  provision  to bi 
"that  neither  the  members  of  t\\a  legislature  nor  the  people shoulf 
be  misled  by  the  title."  ^    Tlie  Supreme  Court  of  Iowa  say:  "Thi 
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haying  no  connection,  no  relation.  And  with  this  it  was  designed 
to  prevent  surprise  in  legislation,  by  having  matter  of  one  nature 
embraced  in  a  bill  whose  title  expressed  another.''  ^  And  similar 
expressions  will  be  found  in  many  other  reported  cases.^  It  may 
therefore  be  assumed  as  settled  that  the  purpose  of  these  provi- 
sioDs  was :  firBt^  to  prevent  hodge-podge^  or  "  log-rolling  "  legis- 
latioD ;  second,  to  prevent  surprise  or  fraud  upon  the  legislature 
by  means  of  provisions  in  bills  of  which  the  titles 
*gave  no  intimation,  and  which  might  therefore  be  over-  [*  144] 
looked  and  carelessly  and  unintentionally  adopted ;  and, 
AiVrf,  to  fairly  apprise  the  people,  through  such  publication  of 
legislative  proceedings  as  is  usually  made,  of  the  subjects  of 
legislation  that  are  being  considered,  in  order  that  they  may  have 
apportunity  of  being  heard  thereon,  by  petition  or  otherwise,  if 
they  shall  so  desire. 

2.  The  particularity  required  in  stating  the  ohject.  The  gen- 
eial  purpose  of  these  provisions  is  accomplished  when  a  law  has 
but  one  general  object,  which  is  fairly  indicated  by  its  title.  To 
require  every  end  and  means  necessary  or  convenient  for  the 
accomplishment  of  this  general  object  to  be  provided  for  by  a 
separate  act  relating  to  that  alone,  would  not  only  be  unreason- 
able, but  would  actually  render  legislation  impossible.  It  has 
accordingly  been  held  that  the  title  of  ^^  an  act  to  establish  a 
police  government  for  the  city  of  Detroit,"  was  not  objectionable 
for  its  generality,  and  that  all  matters  properly  connected  with 
the  establishment  and  efficiency  of  such  a  government,  including 
iaxation  for  its  support,  and  courts  for  the  examination  and  trial 
)f  offenders,  might  constitutionally  be  included  in  the  bill  under 
his  general  title.  Under  any  different  ruling  it  was  said,  "  the 
)olice  government  of  a  city  could  not  be  organized  without  a  dis- 
inct  act  for  each  specific  duty  to  be  devolved  upon  it,  and  these 
oold  not  be  passed  until  a  multitude  of  other  statutes  had  taken 
he  same  duties  from  other  officers  before  performing  them.  And 
bese  several  statutes,  fragmentary  as  they  must  necessarily  be, 

^  State  0.  County  Judge  of  Davis  provision  in  the  constitution  of  that 

0.,  2  Iowa,  282.     See  State  v.  Sil-  State  to  be  designed,   among  other 

J,  9  Nev.  227.  things,  to  assist  in  the  codification  of 

'  See  Conner  v.   Mayor,    &c.    of  the  laws.     Indiana  Central  Railroad 

jw  York,  5  N.   Y.   293;  Davis  v,  Co.   o.  Potts,  7  Ind.  685;  Hingle  v. 

ate,    7   Md.   151.      The    Supreme  State,  24  Ind.  28.     See  People  v.  In- 

urt  of  Indiana  also  understand  the  stitution,  &c.,  71  111.  229. 
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would  often  fail  of  the  intended  object,  from  the  inherei 
culty  in  expressing  the  legislative  will  when  restiicted 
narrow  bounds."  '  The  generality  of  a  title  is  therefore  ni 
tion  to  it,  so  long  as  it  is  not  made  a  cover  to  legislation  ini 
ous  in  itself,  and  which  by  no  fair  intendment  can  be  con 
as  having  a  necessary  or  proper  connection.'  The  legislatu 
determine  for  itself  how  broad  and  comprehensive  shall 
object  of  a  statute,  and  how  much  particularity  shall 
ployed  in  the  title  in  defining  it.'     One  thing,  however, 

1  People  EI.  MahaDey,  13  Ktich. 
495.      See  also  Morford    v.    Unger, 

8  Iowa,  82,  and  Wliiliiig  n.  Mount 
Pleaaant,  11  Iowa,  482;  IJriglit  v. 
McCullocb,  27  Ind.  223 ;  Mayor,  Sic. 
of  Annapolis  v.  State,  3U  Md.  U-> ; 
State  V.  Union,  33  N.  J.  351}  ;  Hum- 
boldt Count;  V.  CliuTuhill  Co.  Com- 
miationers,  6  Nev.  30;  State  v.  Silver, 

9  Nev.  227. 

*  Indiana  Central  Railroad  Co.  v. 
Fotta,  7  Ind.  081;  People  c.  Drigga, 
60  N.  Y.  653;  People  r.  Wands,  23 
Micb.  385;  Washiiigtou  Co.  i>.  Praiik- 
linR.  R.  Co.,34.MJ.  15». 

•  Woodson  e.  Murdock,  22  Wall. 
851.  In  State  r.  Pom-ra,  14  Ind.  lO-i, 
an  act  came  under  cutisi J c ration,  tiie 
title  to  wbicli  was,  "  Ait  net  to  i 


question  was    entitled  "  An 

relation  to  certaiu  State  road 
named."  It  contained  siztj 
tioua,  in  wbich  it  establishi 
forty-six  roads,  vacated  soi 
provided  for  the  re-location  o 
The  court  sustained  tbc  act. 
object  of  an  act  may  be  br 
narrower,  more  or  less  extenu 
tlie  broader  it  is,  tbe  more  pa 
will  it  embrace.  .  .  .  Then 
doubtedly  great  objection  to 
SO  many  paiticulars  in  one  ac 
long  as  lliey  are  of  the  sanx 
and  come  legitimately  under ' 
era]  dctennination  or  object,  w 
say  that  the  act  is  unconstitii 
r.  284.  Upon  tbis  subject  sec 
Central  Hjulroad  Co.  e.  PotU 
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•plain ;  that  the  use  of  the  words  "  other  purposes,'*  which  [♦  146] 
lias  heretofore  been  so  common  in  the  title  to  acts,  with  a 
mw  to  cover  any  and  every  thing,  whether  connected  with  the 
Biain  purpose  indicated  by  the  title  or  not,  can  no  longer  be  of  any 
irail  where  these  provisions  exist.  As  was  said  by  the  Supreme 
Court  of  New  York  in  a  case  where  these  words  had  been  made 
086  of  in  the  title  to  a  local  bill :  ^^  The  words  '  for  other  purposes ' 
must  be  laid  out  of  consideration.  They  express  nothing,  and 
amount  to  nothing  as  a  compliance  with  this  constitutional  require- 
ment. Nothing  which  the  act  could  not  embrace  without  them 
can  be  brought  in  by  their  aid."  ^ 

8.  WhU  19  embraced  by  the  title.  The  repeal  of  a  statute  on  a 
given  subject,  it  is  held,  is  properly  connected  with  the  subject- 
matter  of  a  new  statute  on  the  same  subject ;  and  therefore  a 
repealing  section  in  the  new  statute  is  valid,  notwithstanding 
the  title  is  silent  on  that  subject.^  So  an  act  to  incorpo- 
late  a  railroad  *  company,  it  has  been  held,  may  authorize  [*  146] 
odonties  to  subscribe  to  its  stock,  or  otherwise  aid  the 
ooDatruction  of  the  road.^    So  an  act  to  incorporate  the  Firemen's 

tended  to   prevent   legislators  from  ments,^'  was  held  not  to  express  the 

Wing  entrapped  into  the  careless  pas-  subject,  because  failing  to  specify  the 

nge  of  bills  on  matters  foreign  to  the  locality.     Durkee    v.    JanesWlle,  26 

oiteiunble  purpose  of  the  statute  as  Wis.  697. 

entitled.    But  it  is  not  designed  to         *  Gabbert  p.  Railroad  Co.,  11  Ind. 

nquire  the  body  of  the  bill  to  be  a  365.     The  constitution  under  which 

■en  r^tition  of  the  title.     Neither  this  decision  was  made  required  the 

iiitiitended  to  prevent  including  in  law  to  contain  but  one  subject,  and 

tike  bill  such  means  as  are  reasonably  matters  properly  connected  therewith ; 

Miapled  to  secure  the  objects  indi-  but  the  same  decision  was  made  under 

Sited  by  the  title."     And  see  Mor-  the  New  York   Constitution,   which 

ton  V.  The  Controller,  4  S.  C.  n.  s.  omits  the  words  here  italicized ;  and 

110.  it  may  well  be  doubted  whether  the 

^  Tovra  of  Fishkill  v.  Fishkill  and  legal  effect  of  the  provision  is  varied 

Be^man  Plank  Road  Co.,  22  Barb,  by  the  addition  of  those  words.     See 

(42.    See,  to  the  same  effect,  Ryer-  Guilford  v,  Cornell,  18  Barb.  640. 
on  9.  Utley,  16  Mich.  269;  St.  I^uis         *  Supervisors,  &c.  v.  People,  25111. 

>  Tiefel,  42  Mo.  578.    An  act  entitled  181.     So  a  provision  for  the  costs  on 

'  Aa  act  to  repeal  certain  acts  therein  appeal  from  a  justice,  is  properly  con- 

imed,"  is  void.    People  o.  Mellen,  nected  with    the  subject  of  an  act 

I  in.  181.     An  act,  having  for  its  entitled  **  of  the  election  and  qualifi- 

4e  object  to  legalize  certain  proceed-  cation  of  justices  of  the  peace,   and 

gs  of  the  Common  Council  of  Janes-  defining  their  jurisdictioa,  powers,  and 

Ue,  but  entitled  merely  **  An  act  to  duties  in  civil  cases."    Robinson,  v* 

{sfiae  and  authorize  the  assessment  Skipworth,.  28  Ind.  311. 

itnet  improvements  and  assess- 

12 
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BeneToteot  Association  may  lawfully  include  under  this  tit 
visions  for  levying  a  tax  upon  the  income  of  foreign  im 
companies,  at  the  place  of  its  location,  for  the  benefit  of  the 
TEtion.^  So  au  act  to  provide  a  homestead  for  widows  and  o 
was  held  valid,  though  what  it  provided  for  was  the  pei 
means  sufiBcient  to  pui-chase  a  homestead.^  So  an  act  "  to  r 
proceedinga  in  the  county  court "  was  held  to  properly  e 
a  provision  giving  an  appeal  to  the  District  Court,  and  reg 
the  proceedings  therein  on  the  appeal.^  So  an  act  entitled  " 
for  the  more  uniform  doing  of  township  business  "  may  p 
provide  for  the  organization  of  townships.*  So  it  is  held  t 
ohaugingof  the  boundaiies  of  existing  counties  is  a  matter  p 
connected  with  the  subject  of  forming  new  counties  out  o 
exiBUng."  So  a  provision  for  the  organization  and  sitting  ot 
in  new  counties  is  properly  connected  with  the  subject 
formation  of  such  counties,  and  may  be  included  in  ^»n 
ButhoriEe  the  formation  of  new  counties,  and  to  change 
boundaries."  *  Many  other  cases  are  referred  to  in  the  not< 
will  further  illuBtmte  the  views  of  the  courts  upon  this  a 
There  has  been  a  geneml  disposition  to  construe  the  constit 
provision  liberally,  rather  than  to  embarrass  legislation  by 
struction  whose  strictness  is  unnecessary  to  the  accomplishi 
the  beneficial  purpoaes  for  which  it  has  been  adopted.^ 


Firemen's  AMociation  v.  Louiis-     Charlt.    368;    Martia    v.    Br 


OF  THB  ENACTMENT  OF  LAWS. 


179 


The  effect  if  the  tide  embrace  more  than  one  object,  [*  147] 
sin  those  States  where  this  constitutional  provision 


SUte,  9  Ind.  363  ;  GiUespie 
9  Ind.  380;    Mewherter  o. 

Ind.  199  ;  Reed  v.  State, 
41 ;  Henry  v,  Henry,  13  Ind. 
)  V.  State,  14  Ind.  239 ;  Stur- 
[itehens,  22  Ind.  107 ;  Lauer 
22  Ind.  461 ;  Central  Plank 
.  o.  Hannaman,  22  Ind.  484 ; 
V.  Board  of  Commisaioners, 
66;  McCaalin  v.  State,  44 
;  WUliams  v.  State,  48  Ind. 
ckson  o.  Beeves,  53  Ind.  231 ; 
Co.  V.  Gregory,  15  111.  20; 
a  Association  v.  Lounabury, 
U ;  Ottowa  o.  People,  48  111. 
scott  o.  City  of  Chicago,  60 

People  V.  Brislin,  80  111. 
^Annich  o.  Mississippi,  &c. 
k>.,  20  Iowa,  338;  State  v. 
26  Iowa,  340 ;  Chiles  o.  Drake, 
Ky.)  146;  PhUlips  t;.  Bridge 
St.  (Ky.)  222;  Johnson  v.  Hig- 
llet.  (Ky.)  566;  Louisville, 
.  Ballard,  2  Met.  (Ky.)  165 ; 
>.  Covington,  &c.  Co.,  2  Met. 
9  ;  Chiles  v,  Monroe,  4  Met. 
2;  Hind  v.  Bice,  10  Bush, 
anon  r.  Hemphill,  7  Tex. 
ttle  V.  Howard,  13  Tex.  345 ; 
1  9.  State,  15  Tex.  311  ; 
V.  Gould,  34  Tex.  49  ; 
Hogg,  36  Tex.  14 ;  State 
e,  41  Tex.  404;  State  v, 
sn,  42  Tex.  383;  Laefon 
,  9  La.  Ann.  329;  State  v, 
,  11  La.  Ann.  722  ;  Bosier 
13  La.  Ann.  433  ;  Williams 
ly  14  La  Ann.  7  ;  Wisners  v. 
25  La.  Ann.  598 ;  Whited 
,  25  La.  Ann.  568  ;  State 
rite  Coonty  Court,  41  Mo. 
fee  V.  Miller,  45  Mo.  495; 
Sirout,  7  Minn.  465 ;  State 
I  Minn.  341 ;  Stuart  v.  Kin- 
llinn.  524  ;  Mills  v.  Charle- 
Via*  400;  Evans  o.  Sharpe, 
$64  ;  Single  v.  Supervisors 
lOD,  38  Wis.  363 ;  People  v. 


McCallum,  1  Neb.  182  ;  Smails  v. 
White,  4  Neb.  353  ;  Cutlip  v.  The 
Sheriff,  3  W.  Ya.  588;  Shields  r. 
Bennett,  8  W.  Ya.  74  ;  Tuscaloosa 
Bridge  Co.  v.  Olmstead,  41  Ala.  9 ; 
Weaver  v.  Lapsely,  43  Ala.  224 ; 
Ex  parte  Upshaw,  45  Ala.  234;  Lock- 
hart  V.  Troy,  48  Ala.  579  ;  Walker  v. 
State,  49  Ala.  329;  Simpson  o. 
Bailey,  3  Oreg.  515;  Pope  v.  Phi- 
fer,  3  Heisk.  682  ;  Cannon  v.  Mathes, 
8  Heisk.  504  ;  State  v.  Newark,  34 
N.  J.  264;  Gifford  v.  B.  B.  Co.,  10 
N.  J.  £q.  171  ;  Keller  v.  State,  11 
Md.  525  ;  Parkinson  t;.  State,  14  Md. 
184  ;  Byerson  v,  Utley,  16  Mich.  269 
People  V.  Denahy,  20  Mich.  349 
People  V.  Hurlbut,  24  Mich.  44 
Kurtz  0.  People,  33  Mich.  279 ;  Dor- 
sey's  Appeal,  72  Penn.  St.  192  ;  Alle- 
gheny County  Home's  Case,  77  Penn. 
St.  77  ;  Morton  v.  Comptroller-Gen- 
eral, 4  S.  C.  N.  8.  430  ;  State  v. 
Gumey,  4  S.  C.  m.  s.  520 ;  Norman 
i;.  Curry,  27  Ark.  440  ;  Division  of 
Howard  County,  15  Kan.  194  ;  Com- 
monwealtb  v,  Drewey,  15  Grat.  1. 

In  Davis  v,  Woolnough,  9  Iowa, 
104,  an  act  entitled  **  An  act  for 
revising  and  consolidating  the  laws 
incorporating  the  city  of  Dubuque, 
and  to  establish  a  city  court  therein," 
was  held  to  express  by  its  title  but 
one  object,  which  was,  the  revising 
and  consolidating  the  laws  incorporat- 
ing the  city ;  and  the  city  court,  not 
being  an  unusual  tribunal  in  such  a 
municipality,  might  be  provided  for 
by  the  act,  whether  mentioned  in  the 
title  or  not.  ^*  An  act  to  enable  the 
supervisors  of  the  city  and  county  of 
New  York  to  raise  money  by  tax,'* 
provided  for  raising  money  to  pay^ 
judgments  then  existing,  and  also 
any  thereafter  to  be  recovered;  and 
it  also  contained  the  further  pro- 
vision, that  whenever  the  controller 
of   the  city  should   have  reason  to 
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[*  148J  ia  limited  *  in  its  operation  to  private  and  1< 
ni%ht  be  held  that  an  act  was  not  void  for  em) 
or  more  objects  which  were  indicated  by  its  title,  pi 
of  them  only  was  of  a  private  and  local  nature.  It  has  I 
New  York  that  a  local  bill  was  not  void  because  embra< 
provisions  also ; '  and  if  they  may  constitutionally  be  t 
the  act,  it  is  presumed  they  may  aldo  be  constitutional] 
in  the  title.  But  if  the  title  to  the  act  actually  indica 
act  itself  actually  embraces,  two  distinct  objects,  when 
tution  says  it  shall  embrace  but  one,  the  whole  act  mus 

beUeve  that  any  judgment  ttaeo  of  Mseed  b;  the  eompuiy. 

reoold    or    thereafter    obtaiued    had  arigiug   from   the   sale, 

been   obttuned   bj  colluaion,   or   was  coats,  was  to  be  applied 

founded  in  fraud,  he  should  take  the  payment  of  a  certain  j 

proper  and  uecessary  meana  to  open  then  to  other  liens  aco 

and  reverw  the  same,  &o.     This  pro-  oritj  ;  and  the  surplus, 

vlnon    was    held    eonalitutional,    as  to  be  divided  ratably  am 

pr^Krij  connected  with  the  subject  creditors,  and  then  if  tb 

indicated  by  the  title,  and  Deceasary  an    overplus,  it  was    t 

to  confine  the  payments  of  the  tax  to  ratably  among  the  then 

the   objecto    far   which    the    moneys  By  the   second  section 

were  intended  to  be  raised.     Sharp  was  declared  that  the 

c  Mayor,  Stc.  of  New  Yorh,  31  Barb,  purchasers  should  bari 

bl2.    In  O'Leary  o.  Cook  Co.,  28  111.  sell  and  distribute  tUy 

t>81,  it  was  held  that  a  clause  in  an  amount  which  was  aut 

act  incorporating  a  college,  prohibit-  act  of  incorporatiao,  > 

iug  the  sale  ot  ardvnt  itplrita  within  amendments  thereto ; 
"   -  'iii'tioii,    choose 

ofji-itiiize    u  curiwruti 
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as  Toid,  from  the  manifest  impossibility  in  the  court  choosing 
between  the  two,  and  holding  the  act  valid  as  to  the  one  and 
T<»d  as  to  the  other.^ 

5.  The  effect  where  the  act  is  brcxider  than  the  title.  But  if  the 
let  is  broader  than  the  title,  it  may  happen  that  one  part  of  it  can 
itand  because  indicated  by  the  title,  while  as  to  the  object  not 
ndieated  by  the  title  it  must  &il.  Some  of  the  State  constitutions, 
twill  be  perceived,  have  declared  that  this  shall  be  the  rule  ;  but 
lie  declaration  was  unnecessary ;  as  the  general  rule,  that  so  much 
)f  the  act  as  is  not  in  conflict  with  the  constitution  must  be  sus- 
lined,  would  have  required  the  same  declaration  from  the  courts. 
[f  by  striking  from  the  act  all  that  relates  to  the  object  not 
ndieated  by  the  title,  that  which  is  left  is  complete  in  itself, 
WDsible,  capable  of  being  executed,  and  wholly  independent  of 
hht  which  is  rejected,  it  must  be  sustained  as  constitu- 
tioDal.  *  The  principal  questions  in  each  case  will  there-  [*  149] 
bre  be,  whether  the  act  is  in  truth  broader  than  the  title ; 
ind  if  so,  then  whether  the  other  objects  in  the  act  are  so  intimately 
xmnected  with  the  one  indicated  by  the  title  that  the  portion  of  the 
let  relating  to  them  cannot  be  rejected,  and  leave  a  complete  and 
lemible  enactment  which  is  capable  of  being  executed.^ 

As  the  legislature  may  make  the  title  to  an  act  as  restrictive  as 
9iey  please,  it  is  obvious  that  they  may  sometimes  so  frame  it  as 
x>  preclude  many  matters  being  included  in  the  act  which  might 
irith  entire  propriety  have  been  embraced  in  one  enactment  with 
lie  matters  indicated  by  the  title,  but  which  must  now  be  excluded 
leetose  the  title  has  been  made  unnecessarily  restrictive.  The 
iourts  cannot  enlarge  the  scope  of  the  title ;  they  are  vested  with 
K)  dispensing  power;  the  constitution  has  made  the  title  the 
onclusive  index  to  the  legislative  intent  as  to  what  shall  have 
peration ;  it  is  no  answer  to  say  that  the  title  might  have  been 
oade  more  comprehensive,  if  in  fact  the  legislature  have  not  seen 
it  to  make  it  so.  Thus,  ^'  an  act  concerning  promissory  notes  and 
ilk  of  exchange  "  provided  that  all  promissory  notes,  bills  of 

^  Antonio  v.  Gould,  34  Tex.  49;  rectly,  to  the  same  subject,  have  a 

lie  9.   MeCracken,  42  Tex.    383.  natural  connection,  and  are  not  for- 

U  the  eases  recognize  this  doctrine.  eign  to  the  subject  expressed  in  the 

'  People  V.  Briggs,  50  N.  Y.  566.  title."    Phillips  v.  Bridge  Co.,  2  Met. 

Efcme  of  the  provisions  of  a  statute  (Ky.)  222,  approved,  Smith  v.  Com- 

raid  be  regarded  as  unconstitutional  mon wealth,  8  Bush,  112.      See  Ex 

ere  they  all  relate,  directly  or  indi-  parte  Upshaw,  45  Ala.  234. 
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ezcbaiige,  or  other  imtrumejUe  in  writing,  for  the  payment  of  money, 
or  for  the  delivery  of  speeifie  articles,  or  to  convey  property,  or 
to  perform  any  other  stipulation  therein  mentioned,  should  be 
negotiable,  and  assignees  of  the  same  might  sue  thereon  in  thar 
own  names.  It  was  held  that  this  act  was  void,  as  to  all  tbe 
instruments  mentioned  therein  except  promissory  notes  sod 
bills  of  exchange;'  though  it  is  obvious  that  it  would  have 
been  easy  to  frame  a  title  to  the  act  which  would  have  embraced 
them  all,  and  which  would  have  been  unobjectionable.  I  hu 
also  been  held  that  an  act  for  the  preseiTation  of  the  Mush  ^n 
River  Improvement  could  not  lawfully  provide  for  the  levy  and 
collection  of  tolls  for  the  payment  of  the  expense  of  corutruettnj 
the  improvement,  as  the  operation  of  the  act  was  carefully  limited 
by  its  title  to  the  futuie.^  So  also  it  has  been  held  that "  an  act 
to  limit  the  numbers  of  ^rand  jurors,  and  to  point  out  themodeol 
their  selection,  defining  their  jurisdiction,  and  repealing  all  lawi 
inconsistent  therewith,"  could  not  constitutionally  contain  pn>- 
visions  which  should  authorize  a  defendant  in  a  criminal  case,  on 

a  trial  for  any  offence,  to  be  found  guilty  of  any  itaia 
[•  150]  offence  necessarily  *  included  therein.^     These  cases  most 

suffice  upon  tins  point ;  though  the  cases  before  referred 
to  will  furnish  many  similar  illustrations. 

In  all  we  have  said  upon  this  subject  we  have  assumed  the  con- 
stitutional provision  to  lie  mandatory.     Such  has  been  the  viewof 
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under  the  oonstitation  seems  to  have  considered  this  section  as 
directory ;  and  almost  every  act  of  that  and  the  subsequent  ses- 
liODs  woald  be  obnoxious  to  this  objection.    The  contemporaneous 
exposition  of  the  first  legislature,  adopted  or  acquiesced  in  by 
erery  subsequent  legislature,  and  tacitly  assented  to  by  the  courts, 
tiken  in  connection  with  the  fact  that  rights  have  grown  up  imder 
it,  80  that  it  has  become  a  rule  of  property,  must  govern  our 
decision."  ^     Similar  views  have  also  been  expressed  in  the  State 
of  Ohio.'    These  cases,  and  especially  what  is  said  by  the  Califor- 
fiia  court,  bring  forcibly  before  our  minds  a  fact,  which  cannot  be 
bpt  out  of  view  in  considering  this  subject,  and  which  has  a  very 
important  bearing  upon  the  precise  point  which  these  decisions 
eoTer.  The  fact  is  this :  that  whatever  constitutional  provision  can 
be  looked  upon  as  directory  merely  is  very  likely  to  be  treated  by 
the  legislature  as  if  it  was  devoid  even  of  moral  obligation,  and  to 
be  therefore  habitually  disregarded.     To  say  that  a  provision  is 
directory  seems,  with  many  persons,  to  be  equivalent  to  saying 
that  it  is  not  law  at  all.     That  this  ought  not  to  be  so  must  be  con- 
ceded ;  that- it  is  so  we  have  abundant  reason  and  good  authority 
breaying.   If,  therefore,  a  constitutional  provision  is  to  be  enforced 
\i  all,  it  must  be  treated  as  mandatory.    And  if  the  legislature 
labitiially  disregard  it,  it  seems  to  us  that  there  is  all  the  more 
iigent  necessity  that  the  courts  should  enforce  it.    And  it 
ilao  seems  to  us  that  there  are  few  evils  which  *  can  be  [*  151] 
nflicted  by  a  strict  adherence  to  the  law,  so  great  as  that 
rhich  is  done  by  the  habitual  disregard,  by  any  department  of 
he  government,  of  a  plain  requirement  of  that  instrument  from 
rhich  it  derives  its  authority,  and  which  ought,  therefore,  to 
te  scrupulously  observed  and  obeyed.      Upon  this  subject  we 
leed  only  refer  here  to  what  we  have  said  concerning  it  in  an- 
)tiier  place.^ 

Amendatory  Statutes. 

It  has  also  been  deemed  important,  in  some  of  the  States,  to 
royide  by  their  constitutions,  that  "  no  act  shall  ever  be  revised 
r  amended  by  mere  reference  to  its  title  ;  but  the  act  revised  or 

'  Washington   v.    Marray,  4  Cal.    475;  Pirn  r.  Nicholson,  6  Ohio,  n.  s. 
8.  177. 

<  Miller  v.    SUte,  8    Ohio,  n.  s.         *  Ante,  p.  *74. 
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section  amended  shall  be  set  forth  and  published  at  full  length."' 
Upon  this  provision  an  important  query  arises.  Does  it  meu 
that  the  act  or  section  revised  or  amended  shall  be  set  forth  and 
published  at  full  length  as  it  stood  before,  or  does  it  mean  ontj 
that  it  shall  be  set  forth  and  published  at  full  length  as  amended 
or  revised?  Upon  this  question  perhaps  a  consideration  of  iba 
purpose  of  the  provision  may  throw  some  light.  *'  The  mischief 
designed  to  be  remedied  was  the  enactment  of  amendatory  stat- 
utes in  terms  so  blind  that  legislators  themselves  were  some- 
times deceived  in  regard  to  their  effects,  and  the  public,  from  the 
difficulty  in  making  the  necessary  examination  and  comparisoD 
&iled  to  become  apprised  of  the  changes  made  in  the  laws.  An 
amendatory  act  which  purported  only  to  insert  certain  words,  oila 
substitute  one  phrase  for  another  in  an  act  or  section  which  vas 
only  referred  to,  but  not  published,  was  well  calculated  to  mij- 
lead  the  careless  as  to  its  effect,  and  wa»,  perhaps,  sometimes 
drawn  in  that  form  for  the  express  purpose.  Endless  confusion 
was  thus  introduced  into  the  litw,and  the  constitution  wisely  pro- 
hibited such  legislation."'  If  this  is  a  correct  view  of  thepa> 
pose  of  the  provision,  it  does  not  seem  to  be  at  all  important  O 
its  accomplishment  that  the  old  law  should  be  republished,  if  the 
law  as  amended  is  given  in  full,  with  such  reference  to  the  old 
law  as  will  show  for  what  the  new  law  is  substituted. 
[•  162]  Nevertheless,  *  it  hiis  been  decided  in  Louisiana  that  the 
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liibed ;  ^  and  ihe  courts  of  Indiana,  assuming  the  provision  in  their 
own  constitution  to  be  taken  from  that  of  Louisiana  after  the  deci- 
noDB  referred  to  had  been  made,  at  one  time  adopted  and  followed 
them  as  precedents.'  It  is  believed,  however,  that  the  general 
inidentanding  of  the  provision  in  question  is  different,  and  that 
it  is  faUy  complied  with  in  letter  and  spirit,  if  the  act  or  section 
nrised  or  amended  is  set  forth  and  published  as  revised  or  amended, 
tod  that  any  thing  more  only  tends  to  render  the  statute  unneces- 
aurily  cumbrous.^  It  should  be  observed  that  statutes  which 
mend  others  by  implication  are  not  within  this  provision ;  and 
it  is  not  essential  that  they  even  refer  to  the  acts  or  sections 
which  by  implication  they  amend.^  But  repeals  by  implication 
lie  not  favored ;  and  the  repugnancy  between  two  statutes  should 
be  very  clear  to  warrant  a  court  in  holding  that  the  later  in  time 
lepeab  the  other,  when  it  does  not  in  terms  purport  to  do  so.* 
This  rule  has  peculiar  force  in  the  case  of  laws  of  special  and 
loeal  application,  which  are  never  to  be  deemed  repealed  by 
general  legislation  except  upon  the  most  unequivocal  manifesta- 
tion of  intent  to  that  effect.^ 

^  Walker  v.  Caldwell,  4  La.  Ann.  p.    Gridley,   10  Ohio,    177;    Hirn  v. 

S97;  Heirs  of  Duverge  v.   Salter,  5  State,  1  Ohio,  n.  8.  20:  New  Orleans 

U^  Ann.  94.    Con/ra,  Shields  v.  Ben-  v.  Southern  Bank,  15  La.  Ann.  89; 

aett,  8  W.  Va.  74.  Blain  o.  Bailey;  25  Ind.  165;  Water 

'  Langdon  v.   Applegate,  5  Ind.  Works  Co.  r.  Burkhart,  41  Ind.  364 ; 

W;  Rogers    v.    State,    6  Ind.    31.  Swann  v.  Buck,  40  Miss. -268;  Davis 

Hmm  cases  were  overruled  in  Green-  v.   State,  7  Md.   151 ;  State  v.  The 

!Hlk,  te.  Co.  0.  State,  28  Ind.  382.  Treasurer,  41  Mo.  16 ;  Somerset  and 

'See  Tuscaloosa   Bridge    Co.   v.  Stoystown  Road,   74  Penn.   St.    61; 

%Dstead,  41  Ala.  9;  People  v.  Pritch-  McCool  v.  Smith,  1  Black,  459;  State 

id,  21  Mich.   236 ;   People  v.   Mo-  v.  Cain,  8  W.  Ya.  720 ;  Fleischner  v, 

Jtllum,  1  Neb.  182;  State  v.  Draper,  Chadwick,  5  Oreg.  152  ;  Covington  o, 

7  Mo.  29;  Booneville  v.  Trigg,  46  East  St.  Louis,  78  HI.  548;  Iversono. 

ro.2SS.    Under  siA!h  a  constitutional  State,  52  Ala.  170;   Gohen  v.  Texas 

rovision  where  a  statute  simply  re-  Pacific  R.    R.    Co.,  2  Woods,  346; 

esli  others,  it  is  not  necessary  to  set  State  v.  Commissioners,  37  N.  J.  240; 

Mm  out.     Falconer  9.  Robinson,  46  Attorney- General   v.   Railroad   Com- 

ila.  840.    Compare  Bird  v.  Wasco  panies,    35    Wis.    425 ;     Rounds   v. 

louaty,  3  Oreg.  282.  Wayraart,  81  Penn.  St.  395;  Hender- 

*  Spencer  0.    State,  5   Ind.    41;  sou's  Tobacco,  11  Wall.  652. 
tnnham  o.  Lange,  16  Ind.  497;  Peo-         «  Cass  p.  Dillon,  2  Ohio,  n.  s.  607; 
kf.  Mahaney,  13  Mich.  481;  Leh-  Fosdick  v.  Perrysburg,  14  Ohio,  n.  s. 
ua9.  McBride,  15  Ohio,  n.  s.  593.  472;  People  v.  Quigg,  59  N.  Y.  83; 

*  See  cases  cited  in  last  note;  Clark  v.  Davenport,  14  Iowa,  494; 
ibo  Najlor  ».  Field,  29  N.  J.  287;  Oleson  v.  Green  Bay,  &c.  R.  R  Co., 
^  9,  Berry,  12  Iowa,  58;  Attorney-  36  Wia.  383 ;  Covington  v.  East  St. 
general  v.  Brown,  1  Wis.  625 ;  Dodge  Louis,  78  111.  548. 


186  CON9TITDTI0NAL  LIMITATIONS.  [CH.  TL 

It  was  a  parliamentary  rule  that  a  statute  should  not  b« 
repealed  at  the  same  session  of  its  enactment,  unless  a  cUose 
permitting  it  was  inserted  in  the  statute  itself ; '  but  this  rale 
did  not  apply  to  repeals  by  implication,^  and  it  is  possibly  not 
recognized  in  this  country  at  all,  except  where  it  is  incorporated 
in  the  State  constitution. ^ 

Signinff  of  Bills. 

When  a  bill  has  passed  the  two  houses,  it  is  engrossed  for  the 
Bigoaturee  of  the  presiding  ofScers.  This  is  a  constitutionally 
quirement  in  most  of  the  States,  and  therefore  cannot  be  i» 
pensed  with  ;  *  though,  in  tlie  absence  of  any  such  requirement, 
it  would  seem  not  to  be  essential.^  And  if,  by  the  con- 
[*  153]  stitution  of  '  the  State,  the  governor  is  a  component  part 
of  the  legislature,  the  bill  is  then  presented  to  htm  iia 
his  approval. 

Approval  of  Laws. 

The  qualified  veto  power  of  the  governor  is  regulated  by  the 
constitutions  of  those  States  which  allow  it,  and  little  need  b« 
said  here  beyond   referring  to  llie  constitutional  provisions  for 
information  concerning  them.     It  has  been  held  that  if  the  gov-    ' 
■,  by  statute,  wa^  entitled   to  one  day,  previous  to  the  ml- 


lvl] 
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)en  held  that,  in  the  approval  of  laws,  the  governor  is  a  compo- 
mt  part  of  the  legislature,  and  that  unless  the  constitution  allows 
ither  time  for  the  purpose,  he  must  exercise  his  power  of  ap- 
t>val  before  the  two  houses  adjourn,  or  his  act  will  be  void.^ 
at  under  a  provision  of  the  Constitution  of  Minnesota,  that  the 
)Temor  may  approve  and  sign  ^^  within  three  days  of  the  adjourn* 
ent  of  the  legislature  any  act  passed  during  the  last  three  days 
'  the  session,""  it  has  been  held  that  Sundays  were  not  to  be 
eluded  as  a  part  of  the  prescribed  time ; '  and  under  the  Con- 
itation  of  New  York,  which  provided  that,  "  if  any  bill  shall  not 
I  returned  by  the  governor  within  ten  days,  Simdays  excepted, 
ler  it  shall  have  been  presented  to  him,  the  same  shall  be  a  law, 

I  like  manner  as  if  he  had  signed  it,  unless  the  legislature  shall, 
f  their  adjournment,  prevent  its  return,  in  which  case  it  shall 
)t  be  a  law,'*  it  was   held  that  the  governor  might  sig^  a 

II  after  the  adjournment,  at  any  time  within  the  ten  days.^ 
he  govemor^s  approval  is  not  complete   until  the    bill   has 


Dot  in  session,  if  it  has  not  finally 
iourned.  Opinions  of  Judges,  45 
IL  007.  But  the  day  of  presenting 
I  Mil  to  the  governor  should  be 
Jaded.  Opinions  of  Judges,  45 
H.  607;  Iron  Mountain  Co.  v, 
igfat,  89  Cal.  540.  As  to  the 
rerof  the  governor,  derived  from 
g  usage,  to  approve  and  sign  bills 
srlhe  adjournment  of  the  legisla- 
e,  see  Solomon  v,  Cartersville,  41 
1.157. 

Neither  house  can,  without  the 
sent  of  the  other,  recall  a  bill 
sr  its  transmission  to  the  governor. 
ifOe  r.  DevUn,  33  N.  Y.  269. 
The  deHveiy  of  a  bill  passed  by 
two  houses  to  the  secretary  of  the 
amonwealth  according  to  custom, 
lol  a  presentation  to  the  governor 
hit  i^yproval,  within  the  meaning 
the  constitutional  clause  which  lim- 
him  to  a  certain  number  of  days 
er  the  presentation  of  the  bill  to 

0  it    Opinions  of  the  Justices,  99 
M.  636. 

'  Fowler   v.   Peirce,  2    Cal.   165. 

1  court  also  held  in  this  case  that, 
an  act  purported  to 


have  been  approved  before  the  actual 
adjournment,  it  was  competent  to 
show  by  parol  evidence  that  the  actual 
approval  was  not  until  the  next  day. 
In  support  of  this  ruling,  People  v. 
Purdy,  2  Hill,  31,  was  cited,  where  it 
was  held  that  the  court  might  go 
behind  the  statute-book  and  inquire 
whether  an  act  to  which  a  two-thirds 
vote  was  essential  had  constitutionally 
passed.  That,  however,  would  not  be 
in  direct  contradiction  of  the  record, 
but  it  would  be  inquiring  into  a  fact 
concerning  which  the  statute  was 
silent,  and  other  records  supplied  the 
needed  information. 

*  Stinson  o.  Smith,  8  Minn.  366. 

*  People  V.  Bowen,  30  Barb.  24. 
Where  on  the  tenth  day  the  governor 
sent  a  bill  with  his  objections  to  the 
house  with  which  it  originated,  but 
the  messenger,  finding  the  house  had 
adjourned  for  the  day,  returned  it  to 
the  governor,  who  retained  it,  it  was 
held  that  to  prevent  the  bill  becoming 
a  law  it  should  have  been  left  with 
the  proper  officer  of  the  house  instead 
of  being  retained  by  the  governor. 
Harpending  r.  Haight,  39  Cal.  189. 
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[•  154]  passed  beyond  his  control  •  by  the  constitntion 
customary  mode  of  legislation  ;  and  at  any  time  ' 
that  he  may  reconsider  and  retract  any  approval  previously 
His  disapproval  of  a  bill  is  communicated  to  the  house  ii 
it  originated,  with  his  reasons  ;  and  it  is  there  reconsider 
may  be  again  passed  over  the  veto  by  such  vote  aa  the  ci 
tion  prescribes.' 

>  People  V.  Hatch,  19  HI.  383.     An  bat  recently  through  his  prir 

act  ^>pDrtioning   the   repreHentativei  taiy,  to  the  house  where  b 

wai  passed    bf  the    legislature   and  inated,  his  approral  of  them: 

tnuumitted   to    the    governor,    who  was  only  a  matter  of  formal  ■ 

signed  hifl  approval  thereon  by  mis-  and  not  a  proceeding  necesaa 

take,  sapporing  at  the  time  tii&t  he  making  or  imparting  vHatit 

was  sabicribing  one  of  several  other  law.     By  it  no  act  could  b 

bills  then  lying  before  hini,  and  claim-  law  which  without  it  would 

ing  his  official  attention  ;  his  piivate  law.     Had  the  governor  retn 

wcretatj  thereupon  reported  tiie  bill  bill  itself  to  the  house,  -with 

to  the  legislators  as  approved,  not  by  sage  of  approval,  it  would  ha< 

the  speoial  direction  of  the  governor,  beyond  his  control,  and  the 

nor  with    hia  knowledge  or    special  could  not  have  been  retracte< 

Msent,  bnt  merely  in  hia  usual  routine  the  bill  bad  been  withdntwD 

of  ooatomary  duty,  the  governor  not  sent  of  the  house;  and  the  sw 

bdng  oonsdous  that  he  had  placed  would  have  followed  his  filinj 

hia  signature  to  the  bill  until  after  with  the  secretary  of  state 

information  was  brought  to  him  of  approval  subscribed. 
Us  having  been  reported  approved;         The  Constitution  of  Indi 

whereupon  he  sent  a  message  to  the  vides,  art.  5,  §  14,  that,  "if 

speaker  of  the  house  to  which  it  was  shall  not  be  returned  by  the 

reported,  staling  that  it    bad    been  wltbiu  three  days,  Sundays  f 
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*  Other  Powers  of  the  Governor, 


[♦  165] 


The  power  of  the  governor  as  a  branch  of  the  legislative  depart- 
lentis  almost  exclusively  confined  to  the  approval  of  bills.  As 
cecutive,  he  communicates  to  the  two  houses  information  con- 
irning  the  condition  of  the  State,  and  may  recommend  measures 
I  their  consideration,  but  he  cannot  originate  or  introduce  bills. 
!e  may  convene  the  legislature  in  extra  session  whenever  extraor- 
ioary  occasion  seems  to  have  arisen ;  but  their  powers  when 
mvened  are  not  confined  to  a  consideration  of  the  subjects  to 
hich  their  attention  is  called  by  his  proclamation  or  his  message, 
id  they  may  legislate  on  any  subject  as  at  the  regular  sessions.^ 
Ji  exception  to  this  statement  exists  in  those  States  where,  by 
le  express  terms  of  the  constitution,  it  is  provided  that  when 
mvened  in  extra  session  the  legislature  shall  consider  no  subject 


n  from  the  one  signed,  is  no  law. 
met  p.  Hatchinson,  43  Ala.  721. 
if  the  governor  sends  back  a  bill 
Idcb  has  been  submitted  to  him, 
tting  that  he  cannot  act  upon  it 
eamie  of  some  supposed  inforraaHty 
its  passage,  this  is  in  effect  an 
jection  to  the  bill,  and  it  can  only 
Dome  a  law  by  farther  action  of  the 
palatare,  even  though  the  governor 
ij  hare  been  mistaken  as  to  the 
[ypoeed  informality.  Birdsall  v,  Car- 
k,  3  Nev.  154. 

In  practice  the  veto  power,  al- 
nigh  very  great  and  exceedingly 
portant  in  this  country,  is  obsolete 
Gi^aat  Britain,  and  no  king  now 
itnres  to  resort  to  it.  As  the  Min- 
ry  most  at  all  times  be  in  accord 
th  the  House  of  Commons,  —  except 
leie  the  responsibility  is  taken  of 
■olTing  the  Parliament  and  appeal- 
;  to  the  people,  —  it  must  follow 
it  any  bill  which  the  two  houses 
re  passed  must  be  approved  by  the 
narch.  The  approval  has  become 
tatter  of  course,  and  the  governing 
rer  in  Great  Britain  is  substantially 
the  House  of  Commons.  1  Bl. 
1.  184-185,  and  notes. 


^  The  Constitution  of  Iowa,  art.  4, 
§  11,  provides  that  the  governor 
**  may,  on  extraordinary  occasions, 
convene  the  General  Assembly  by 
proclamation,  and  shall  state  to  both 
houses,  when  assembled,  the  purpose 
for  which  they  have  been  convened." 
It  was  held  in  Morford  t^.  Unger, 
8  Iowa,  82,  that  the  General  Assem- 
bly, when  thus  convened,  were  not 
confined  in  their  legislation  to  the 
purposes  specified  in  the  message. 
♦*  When  lawfully  convened,  whether 
in  virtue  of  the  provision  in  the 
constitution  or  the  governor's  proc- 
lamation, it  is  the  *  General  As- 
sembly' of  the  State,  in  which  the 
full  and  exclusive  legislative  author- 
ity of  the  State  is  vested.  Where 
its  business  at  such  session  is  not 
restricted  by  some  constitutional  pro- 
vision, the  General  Assembly  may 
enact  any  law  at  a  special  or  extra 
session  that  it  might  at  a  regular 
session.  Its  powers,  not  being  de- 
rived from  the  governor's  proclama- 
tion, are  not  confined  to  the  special 
purpose  for  which  it  may  have  been 
convened  by  him." 
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except  that  for  which  they  were  specially  called  together,  or  which 
may  have  been  submitted  to  them  by  special  message  of  the  gov- 


When  Acts  are  to  take  Effect. 

The  old  rule  was  that  statutes,  unless  otherwise  ordered,  took 
efifect  from  the  first  day  of  the  session  on  which  they  were 
[•  156]  passed ; '  •  but  this  rule  was  purely  arbitrary,  based  upon 
no  good  reason,  and  frequently  worl^ing  very  serious  in- 
justice. The  present  rule  ia  that  an  act  takes  effect  from  the 
time  when  the  formalities  of  enactment  are  actually  complete 
under  the  constitution,  unless  it  i^  otiierwise  ordered,  or  tinless 
there  is  some  constitutional  or  statutory  rule  on  the  subject  wliich 
prescribes  otherwise.^  By  the  Constitution  of  Mississippi,*  "no 
law  of  a  general  nature,  unless  otherwise  provided,  shall  be  en- 
forced until  sixty  days  after  the  passage  thereof."  By  the  Con- 
stitution of  Illinois,^  no  act  of  the  General  Assembly  shall  take 
effect  until  the  first  day  of  July  next  after  its  passage,  unless  in 
case  of  emei'gency  (which  emergency  shall  be  expressed  in  the 

'  Frovidons  to  this  effect  will  be  has  relation  to  the  first  moment  of 

louad  111  tile  Constitutions  of  Illh.ois,  tliat  day.     /n  re  Welman,  20  Vt.  ^i 

Midiigan.  Missouri,  aud  Nevada;  [XT-  Mallory  v.    Uilea,  4   Met.   (K;  }  si; 

haps  in  some  others.  Wood  c.   Fort,  42  Ala.   Oil.     OUien     , 

*  1  Lev.  Ul;  LatlesB  it.  Holmes,  4  hold  that  it  has  effect  from  tb«  tno- 

(!60;  Smith    p.   Smith,    Miirt.  mciit  of  ita  a|iprovnl  by  the  gOT*niM. 
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mamble  or  body  of  the  act)  the  General  Assembly  shall,  by  a 
rote  of  two-thirds  of  all  the  members  elected  to  each  house,  oth- 
(Twise  direct.  By  the  Constitution  of  Michigan,^  no  public  act 
iiall  take  effect,  or  be  in  force,  until  the  expiration  of  ninety  dayB 
irom  the  end  of  the  session  at  which  the  same  is  passed,  unless 
ke  legislature  shall  otherwise  direct  by  a  two-thirds  vote  of  the 
nembers  elected  to  each  house.  These  and  similar  provisions  are 
loigned  to  secure,  as  far  as  possible,  the  public  promulgation  of 
he  law  before  parties  are  bound  to  take  notice  of  and  act  under 
b»aDd  to  obviate  the  injustice  of  a  rule  which  should  compel 
Arties  at  their  peril  to  know  and  obey  a  law  of  which,  in  the 
lakure  of  things,  they  could  not  possibly  have  heard ;  they  give 

0  all  parties  the  full  constitutional  period  in  which  to  become 
lequainted  with  the  terms  of  the  statutes  which  are  passed, 
ixcept  when  the  legislature  has  otherwise  directed  ;  and  no  one 

1  bound  to  govern  his  conduct  by  the  new  law  until  that  period 
m  elapsed.^  And  the  fact  that,  by  the  terms  of  the  statute, 
ometbing  is  to  be  done  under  it  before  the  expiration  of  the  con- 
titotioual  period  for  it  to  take  effect,  will  not  amount  to  a  legis- 
^Ye  direction  that  the  act  shall  take  effect  at  that  time,  if  the 
Bt  itself  is  silent  as  to  the  period  when  it  shall  go  into  opera- 

0IL» 

•The  Constitution  of  Indiana  provides*  that  "  no  act  [*  167] 
tall  take  effect  until  the  same  shall  have  been  published 
id  circulated  in  the  several  counties  of  this  State,  by  authority, 
usept  in  case  of  emergency ;  which  emergency  shall  be  declared 

'  Art.  4,  §  30.  time  it  should  take  effect,  and  it  was 

*  Price  9.  Hopkin,  13  Aficb    dlS.  therefore  held  that  it  would  not  take 

e,  however,  Smith  v,  Morrison,  22  effect  until  sixty  days  from  the  end  of 

ek.  480;  Stinev.  Bennett,  13  Minn,  the  session,  and  a  vote  of  the  electors 

I.   Conqpare  State  v.  Bond,  4  Jones,  taken  on  the  17th  of  March  was  void. 

0.    Whiere  a  law  has  failed  to  take  See  also  Rice  o.  Ruddiman,  10  Mich, 

ect  for  want   of   publication,   all  125;   Rogers  v,  Vass,  6  Iowa,  405. 

rties  are  chargeable  with  notice  of  And  it  was  also  held  in  the  case  first 

it  fact.      Clark  r.  Janesville,   10  named,  and  in  Wheeler  r.  Chubbuck, 

ti.  136.  16,  111.  361,  that  *'  the  direction  must 

'  SupenrisoTS  of  Iroquois  Co.  v,  be  made  in  a  clear,  distinct,  and  un- 

ady,  34  HI.  293.     An  act  for  the  equivocal  provision,  and  could  not  be 

DOfal  of  a  county  seat  provided  helped  out  by  any  sort  of  intendment 

'  tikiiig  the  Tote  of  the  electors  of  or  implication,"   and    that    the    act 

i  eoonty  apon  it  on  the  17th  of  must  all  take  effect  at  once,  and  not 

ireh,  1863,  at  which  time  the  legls-  by  piecemeal. 
at  had  not  adjonmed.    It  was  not         *  Art.  4,  §  28. 
<n&dj  declared  in  the  act  at  what 
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in  the  preamble,  or  in  the  body  of  the  lavp."  Unless  the  emtt- 
gency  is  thus  declared,  it  ia  plain  that  the  act  cannot  take  earlier 
effect.'  But  the  courts  will  not  inquire  too  nicely  into  the  mode 
of  publication.  If  the  laws  are  distiibuted  in  bound  volumes,  in 
a  manner  and  shape  not  substantially  contrary  to  the  statute  on 
that  subject,  and  by  the  proper  authority,  it  will  be  held  suffi- 
cient, notwithstanding  a  failure  to  comply  with  some  of  the  direc- 
tory provisions  of  the  statute  on  the  subject  of  publication,* 

The  Constitution  of  Wisconsin,  on  the  other  hand,  provides' 
that  "  no  genei'al  law  shall  be  in  force  until  published;"  thoi 
leaving  the  time  when  it  should  take  effect  to  depend,  not  alone 
upon  the  legislative  direction,  but  upon  the  further  fact  of  publi- 
cation. But  what  shall  be  the  mode  of  publication  seems  to  be 
left  to  the  legislative  determination.  It  has  been  held,  however, 
that  a  general  law  was  to  be  regarded  as  puhUehed  although 
printed  in  the  volume  of  private  laws,  instead  of  the  volume  of 
public  laws  as  the  statute  of  the  State  would  require.*  But  an 
unauthoiized  publication  —  as,  for  example,  of  an  act  for  the  in- 
corporation of  a  city  iu  two  local  papers  instead  of  the  State 
paper  —  is  no  publication  in  the  constitutional  sense.'  The  Con- 
stitution of  Louisiana  does  not  in  terms  require  laws  to  be  pub- 
lished, though  it  provides  that  when  they  are  promulgated,  it 
shall  be  iu  the  English  language.  There  is  a  provision  in  tbe 
Civil  Code  that  all  laws  shall  be  considered  promulgated  at  the 
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ication  of  such  laws  in  the  State  gazette,  and  in  all  other  parts 
)f  the  State  thirty  days  after  the  publication.  With  these  pro- 
risioiis  in  view,  it  has  been  held  that  ^^  the  promulgation  of  laws 
■  an  executive  function.  The  mode  of  promulgation  may  be 
mscribed  by  the  legislature,  and  differs  in  different  countries  and 
It  different  times.  .  .  .  Promulgation  is  the  extrinsic  act  which 
IfiTes  a  law,  perfect  in  itself,  executory  force.  Unless  the  law 
pRscribes  that  it  shall  be  executory  from  its  passage,  or  from  a 
wrtain  date,  it  is  presumed  to  be  executory  only  from  its  promul- 
^on."  ^  But  it  is  competent  for  the  legislature  to  provide  in 
a  act  that  it  shall  take  effect  from  and  after  its  passage  ;  and  the 
Mt  will  have  operation  accordingly,  though  not  published  in  the 
ifieial  gazette.^  In  Pennsylvania,  whose  constitution  then  in 
Eorce  also  failed  to  require  publication  of  laws,  the  publication 
VM  nevertheless  held  to  be  necessary  before  the  act  could  come 
into  operation  ;  but,  as  the  doings  of  the  legislature  were  public, 
ind  the  journals  published  regularly,  it  was  held  that  every  en- 
Ktment  must  be  deemed  to  be  published  in  the  sense  necessary. 
Hid  the  neglect  to  publish  one  in  the  pamphlet  edition  of  the 
biws  would  not  destroy  its  validity.^ 

*The  Constitution  of  Iowa  provides  that  ^^  no  law  of  [*  158] 
the  General  Assembly,  passed  at  a  regular  session,  of  a 
piUic  nature,  shall  take  effect  until  the  fourth  day  of  July  next 
ifter  the  passage  thereof.  Laws  passed  at  a  special  session  shall 
like  effect  ninety  days  after  the  adjournment  of  the  General  As- 
ifimUy  by  which  they  were  passed.  If  the  General  Assembly 
iiU  deem  any  law  of  immediate  importance,  they  may  provide 
h$i  the  same  shall  take  effect  by  publication  in  newspapers  in 
he  State."  ^  Under  this  section  it  is  not  competent  for  the  leg- 
daliixe  to  confer  upon  the  governor  the  discretionary  power  which 
he  constitation  gives  to  that  body,  to  fix  an  earlier  day  for  the 
iw  to  take  effect* 

>  Slate  9.  Ellis,  17  La.  Ann.  890,  482.     A  joint  resolution  of  a  general 

tt.  nature  requires  the  same  publication 

*  State  9.  Judge,  14  La.  Ann.  486 ;  as  any  other  law.      State  v.  School 
^hamMM  V.  Scott,  28  La.  Ann.  689.  Board  Fund,  4  Kan.  261. 

D  Maiylaod  a  similar  conclusion  is  ^  Art.  8f§26.   See  Hunt  v.  Murray, 

Mehed.    Parkiiiflon  v.  State,  14  Md.  17  Iowa,  813. 

M.  »  Scott  V.  Clark,  1  Iowa,  70;  Pilkey 

*  Fetennaav.  Hiifing,  81  Penn.  St.  o.  Gleason,  1  Iowa,  522. 
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[•159]  'CHAPTER    VII. 

OF  THE  CIBCUMSTANCE8   FNDER  WHICH  A  tiBOISLATIVE  tS. 
HEirr  MAT   BE  DBCLABED   UNC0N8TITUTI01JAL. 

Wb  hsve  DOW  examined  Bomewhat  briefly  the  legislative  p< 
of  the  State,  and  the  bounds  which  expresaly  or  bj  implia 
are  set  to  it,  and  also  Bome  of  the  conditions  necessary  to  its  pi 
and  valid  exercise.  In  so  doing  it  has  been  made  apparent 
under  aome  circumstances,  it  may  become  the  duty  of  the  oi 
to  declare  that  what  the  legislature  has  assumed  to  enact  is 
either  from  want  of  constitutional  power  to  enact  it.  or  be( 
the  constitutional  forms  or  conditions  have  not  been  obsei 
In  the  further  examination  of  our  subject,  it  will  be  imports 
consider  what  the  circumstances  are  under  which  the  cotirts 
feel  impelled  to  exercise  this  high  prerogative,  and  what  p« 
tions  should  be  observed  before  assuming  to  do  so. 

It  must  be  evident  to  any  one  that  the  power  to  declare  a 
islative  enactment  void  is  one  which  the  judge,  conscious  ol 
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eises,  but  not  because  the  judicial  power  is  superior  in 
or  dignity  to  the  legislative.     Being  required  to  declare 
te  law  is  in  the  cases  which  come  before  them,  they  must 
the  constitution  as  the  paramount  law,  whenever 
itive  *  enactment  comes  in  conflict  with  it.^     But  [*  160] 
rts  sit,  not  to  review  or  revise  the  legislative  ac- 
it  to  enforce  the  legislative  will ;  and  it  is  only  where  they 
it  the  legislature  has  failed  to  keep  within  its  constitutional 
rhat  they  are  at  liberty  to  disregard  its  action ;  and  in  doing 
r  only  do  what  every  private  citizen  may  do  in  respect  to 
odates  of  the  courts  when  the  judges  assume  to  act  and  to 
judgments  or  decrees  without  jurisdiction.     ^^  In  exercising 
;h  authority,  the  judges  claim  no  judicial  supremacy  ;  they 
y  the  administrators  of  the  public  will.     If  an  act  of  the 
ure  is  held  void,  it  is  not  because  the  judges  have  any  con- 
er  the  legislative  power,  but  because  the  act  is  forbidden 
constitution,  and  because  the  will  of  the  people,  which  is 

declared,  is  paramount  to  that  of  their  representatives 
^ed  in  any  law."  ^ 

srtheless,  in  declaring  a  law  unconstitutional,  a  court  must 
irily  cover  the  same  ground  which  has  already  been  cov- 
r  the  legislative  department  in  deciding  upon  the  propriety 
ting  the  law,  and  they  must  indirectly  overrule  the  deci- 
'  that  co-ordinate  department.  The  task  is  therefore  a 
s  one,  and  only  to  be  entered  upon  with  reluctance  and 
ion.  It  is  a  solemn  act  in  any  case  to  declare  that  that 
f  men  to  whom  the  people  have  committed  the  sovereign 
•n  of  making  the  laws  for  the  commonwealth,  have  delib- 

disregarded  the  limitations  imposed  upon  this  delegated 
ity,  and  usurped  power  which  the  people  have  been  careful 
ihold ;  and  it  is  almost  equally  so  when  the  act  which  is 
ed  to  be  unconstitutional  appears  to  be  chargeable  rather 
less  and  improvident  action,  or  error  in  judgment,  than  to 
onal  disregard  of  obligation.     But  the  duty  to  do  this  in  a 

case,  though  at  one  time  doubted,  and  by  some  persons 
ently  denied,  it  is  now  generally  agreed  that  the  courts 
;  properly  decline,  and  in  its  performance  they  seldom  fail 

oe  9.  State,  7  Ind.  3S4  ;  Blood-        '  Lindsay  v.  Commissionera,  &c. , 
Mohawk  «ad  Hadson  Railroad    2  Bay,  61. 
I  Wend.  53. 
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of  proper  support  if  they  proceed  with  due  caution  and  circmn 
Bpection,  and  under  a  proper  sense  as  well  of  their  own  reKpoB 
sibility,  as  of  the  respect  due  to  the  action  and  judgment  of  th 
law-makeiH.' 


>  There  »n  ai  least  two  cases  in 
American  judicial  history  where 
judges  have  beea  impeached  as  crim- 
inals fur  refuBiDg  to  enforce  udcod- 
■litutioDal  enaetmentB.  One  of  these 
• — the  case  of  Trevett  v.  Weedon, 
decided  by  the  Superior  Court  of 
Rhode  Island  in  1786  —  is  particularly 
interestiDg  as  being  the  first  case  in 
which  a  legislative  enactment  was 
declared  uncoDstitutional  and  void  on 
the  ground  of  incompatibility  with 
the  State  constitution.  Mr.  Arnold, 
in  his  History  of  Rhode  Island.  Vol.  II. 
o.  24,  gives  an  account  of  this  case ; 
and  the  printed  brief  in  opposition  to 
the  law,  and  in  defence  of  the  im- 
peached judges,  is  in  posaession  of  the 
present  writer.  The  act  in  question 
was  one  which  imposed  a  heavy  pen- 
alty on  any  one  who  should  refuse  to 
receive  on  the  same  terms  us  specie 
the  bills  of  a  hank  chartered  by  the 
State,  or  who  should  in  any  way  dis- 
GODrage  the  circulation  of  such  bills. 


Warren.  Trumbull  County,  on  tl 
first  Tuesday  of  June,  1803.  11 
State  was  divided  into  three  circuit 
...  The  third  circuit  of  the  Sb 
was  composed  of  the  counties  i 
Washington,  Belmont,  Jefferson,  C 
lumbiana,  and  Trumbull.  At  A 
session  of  the  legislature.  Mr.  Ptu 
was  appointed  President  Judge  ol  i 
Third  Circuit  in  April,  1803,  si 
though  nearly  twenty-seven  years  oli 
he  was  very  youthful  in  his  t^iprt 
ance.  He  held  the  office  until  Man 
4,  ISIO,  when  he  sent  his  reaignatii 
to  Governor  Huntingdon.  .  .  .  Du 
iug  his  term  of  service  upon  the  btni 
many  interesting  questions  were  pi 
sented  for  decision,  and  among  the 
the  constitutionality  of  same  portii 
of  the  act  of  1805,  defining  the  doti 
of  justices  of  the  peace;  and  ht  i 
cided  that  so  much  of  the  fifth  leetii 
as  gave  justices  of  the  peace  jnriid 
tion  exceeding  S20,  and  so  mncb 
the  twenty-ninth  secdoa  as  pienltb 
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*I.  In  view  of  the  considerations  which  have  been  sug-  [*  161] 
ted,  the  rale  which  is  adopted  by  some  courts,  that  they 
I  not  *  decide  a  legislative  act  to  be  unconstitutional  [*  162] 
a  majority  of  a  bare  quorum  of  the  judges  only, — 
than  a  majority  of  all,  —  but  will  instead  postpone  the  argu- 
at  until  the  bench  is  full,  seems  a  very  prudent  and  proper 
caution  to  be  observed  before  entering  upon  questions  so  deli- 
»  and  so  important.  The  benefit  of  the  wisdom  and  delibera- 
1  of  every  judge  ought  to  be  had  under  circumstances  so  grave. 
nething  more  than  private  rights  are  involved ;  the  funda- 
Dtal  law  of  the  State  is  in  question,  as  well  as  the  correctness 
Iq^ative  action ;  and  considerations  of  courtesy,  as  well  as 
I  importance  of  the  question  involved,  should  lead  the  court  to 
dine  to  act  at  all,  where  they  cannot  sustain  the  legislative 


be  next  sesmon,  and  with  almost 
Beent  haste,  a  committee  was  ap- 
aftad  to  inquire  into  the  conduct  of 
offending  judges,  and  with  leave 
shibit  artieles  of  impeachment,  or 
Oft  otherwise,  mb  the  facts  might 
kify.  The  committee  without  de- 
leported  articles  of  impeachment 
inst  Messrs.  Pease  and  Tod,  but 
.  against  Huntingdon,  who  in  the 
ID  time  had  been  elected  governor 
the  State.  .  .  .  The  articles  of  im- 
diment  were  preferred  by  the 
ose  of  Bepresentatives  on  the  23d 
r  of  December,  1808.  He  was  sum- 
aed  at  once  to  appear  before  the 
late  as  a  high  court  of  impeach- 
Bt,  and  he  promptly  obeyed  the 
amoos.  The  managers  of  the  pros- 
dioa  on  the  part  of  the  House 
re  Thomas  Morris,  afterwards  sen- 
r  in  Congress  from  Ohio,  Joseph 
up,  James  Pritchard,  Samuel  Mar- 
ti and  Othniel  Tooker.  .  .  .  Sev- 
il  days  were  consumed  in  the 
rest4pition,  but  the  trial  resulted 
the  acquittal  of  the  respondent." 
»tdi  of  Hon.  George  Tod,  August 
oaber  of  same  volume :  **  At  the 
noa  of  the  legislature  of  1808-9, 
ft  wu  impeached  for  concurring  in 
•onoDS  made  by  Judge  Pease,  in 
bseoimtiesof  Trumbull  and  Jeffer- 


son, that  certain  provisions  of  the  act 
of  the  legislature,  passed  in  1805, 
defining  the  duties  of  justices  of  the 
peace,  were  in  conflict  with  the  Con- 
stitution of  the  United  States  and  of 
the  State  of  Ohio,  and  therefore  void. 
These  decisions  of  the  courts  of  Com- 
mon Pleas  and  of  the  Supreme  Court, 
it  was  insisted,  were  not  only  an 
assault  upon  the  wisdom  and  dignity, 
but  also  upon  the  supremacy  of  the 
legislature,  which  passed  the  act  in 
question.  This  could  not  be  endured; 
and  the  popular  fury  against  the 
judges  rose  to  a  very  high  pitch,  and 
the  senator  from  the  county  of  Trum- 
bull in  the  legislature  at  that  time, 
Calvin  Cone,  Esq.,  took  no  pains  to 
soothe  the  offended  dignity  of  the 
members  of  that  body,  or  their  sym- 
pathizing constituents,  but  pressed  a 
contrary  line  of  conduct.  The  judges 
must  be  brought  to  justice,  he  insisted 
vehemently,  and  be  punished,  so  that 
others  might  be  terrified  by  the  ex- 
ample, and  deterred  from  committing 
similar  offences  in  the  future.  The 
charges  against  Mr.  Tod  were  sub- 
stantially the  same  as  those  against 
Mr.  Pease.  Mr.  Tod  was  first  tried, 
and  acquitted.  The  managers  of  the 
impeachment,  as  well  as  the  result, 
were  the  same  in  both  cases." 
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action,  until  a  full  bench  has  been  consulted,  and  its  deliberate 
opinion  is  found  to  be  against  it.  But  this  is  a  rule  of  proprielj, 
not  of  constitutional  obligation ;  and  though  generally  adopted 
and  observed,  each  eouit  will  regulate,  in  its  own  discretion, ils 

practice  in  this  particular.' 
[•168]      •II.  Neither  will  a  court,  as  a  general  rule,  pass  upoD 

a  constitutional  question,  and  decide  a  statute  to  be  ii>- 
valid,  unless  a  decision  upon  that  very  point  becomes  neceisarj 
to  the  determination  of  the  cause.  "  While  the  courts  cacnot 
shun  the  discussion  of  coii»titutionai  questions  when  fairly  pre- 
sented, they  will  not  go  out  of  their  way  to  find  such  topics. 
They  will  not  seek  to  draw  in  such  weighty  matters  collaterally, 
nor  on  trivial  occasions.  It  is  both  more  proper  and  more  respect- 
ful to  a  co-ordinate  department  to  discuss  constitutional  questioia 
only  when  that  is  the  very  li»  mota.     Thus  presented  and  deter- 

'  Briscoe  v.  CommoD wealth  Bank  owu  sense  of  duty  upon  constitutitiiwl 

of  Kentucky,  8  Pet.  118.     It  has  been  as  well  as  upon  any  other  qae^tioas. 

intiiiiated  that  inferior  courts  should  See  Miller  r.  State,  3  Ohio,  -n.  s.  139i 

not  presume  to  pasa  upon  coiistitu-  Pim  n,  Nicholson,  6  Ohio,  h.  s.  130; 

tional  questions,  but  ought  in  all  cases  Majrberry  c.  Kelly,  1  Kan.  116.   In 

to  treat  statutes  as  valid.     Ortmaa  c  the  cose  last  cited  it  is  said:  "It  it 

Greenman,  4  Mich.  201.     But  no  tri-  claimed  by  counsel  for  the  pluntiff  in 

banal    can    exercise   judicial   power,  error,   that  the   point   raised  by  th« 

unless  it  is  to  decide  according  to  its  instruction  is.  that  inferior  conrti  ind 

judKineoti  and  it  is  difficult  to  dis-  ministerial  officers  have  no  right  to 

cover  any  principle  of  justice  which  judge  of    the  constitutionality  of  a 

can  require  a  magistrate  to  enter  upon  law  passed  by  a  legislature.    Bat  ia 

thft  execution  of  a  statute  when  he  this  law?    If  so,  a  court  cre«t«l  to 

believes   it  to   be   invalid,    especially  interpret  the  law  must  disrcgird  tha 

when  he  must  thereby  subject  himself  constitution  in  forming  its  opinioDl- 

I.  without  any  indemnity  The  eonatitution  is  law,  — the  fundi- 
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fflined,  the  decision  carrieB  a  weight  with  it  to  which  no  extra- 
judicial disquisition  is  entitled."  ^  In  any  case,  therefore,  where 
a  eonstitutional  question  is  raised,  though  it  may  be  legitimately 
pzeaented  by  the  record,  yet  if  the  record  also  presents  some 
other  and  clear  ground  upon  which  the  court  may  rest  its  judg- 
ment, and  thereby  render  the  constitutional  question  immaterial  • 
to  the  case,  that  course  will  be  adopted,  and  the  question  of  con- 
stitutional power  will  be  left  for  consideration  until  a  case  arises 
which  cannot  be  disposed  of  without  considering  it,  and  when 
eoDsequently  a  decision  upon  such  question  will  be  unavoidable.^ 
m.  Nor  will  a  court  listen  to  an  objection  made  to  the  consti- 
totionaUty  of  an  act  by  a  party  whose  rights  it  does  not  affect,  aud 
who  has  therefore  no  interest  in  defeating  it.  On  this  ground 
it  has  been  held  that  the  objection  that  a  legislative  act  was 
unconstitutional,  because  divesting  the  rights  of  remainder-men 
against  Uieir  will,  could  not  be  successfully  urged  by  the  owner 
d  the  particular  estate,  and  could  only  be  made  on  behalf 
^of  the  remainder-men  themselves.'  And  a  party  who  [*164] 
lias  assented  to  his  property  being  taken  under  a  statute 
cannot  afterwards  object  that  the  statute  is  in  violation  of  a  pro- 
Tiaon  in  the  constitution  designed  for  the  protection  of  private 
property.^  The  statute  is  assumed  to  be  valid,  until  some  one 
complains  whose  rights  it  invades.  ^^  Prima  facie^  and  on  the 
&ce  of  the  act  itself,  nothing  will  generally  appear  to  show  that 
the  act  is  not  valid ;  and  it  is  only  when  some  person  attempts  to 
renst  its  operation,  and  calls  in  the  aid  of  the  judicial  power  to 
pronounce  it  void,  as  to  him,  his  property  or  his  rights,  that  the 
objection  of  unconstitutionality  can  be  presented  and  sustained. 
Respect  for  the  legislature,  therefore,  concurs  with  well-estab- 
lished principles  of  law  in  the  conclusion  that  such  an  act  is  not 
void,  but  voidable  only ;  and  it  follows,  as  a  necessary  legal  infer- 


1  Hoover  v.  Wood,  9  Ind.  287 ;  Ire- 
hnd  V.  Turnpike  Co.,  19  Ohio,  n.  s. 
878;  Smith  v.  Speed,  50  Ala.  277. 

<  Ex  parte  Randolph,  2  Brock.  447; 
F^ees  V.  Ford,  6  N.  Y.  177,  178; 
Ounberland,  Stc.  R.  R.  Co.  v.  Bar- 
tm  Co.  Court,  10  Bosh,  564 ;  White 
a.  Scott,  4  Barb.  56;  Mobile  and 
Oido  Raikoad  Co.  v.  State,  29  Ala. 
578. 


*  Sinclair  v,  Jackson,  8  Cow.  543. 
See  also  Smith  v,  McCarthy,  56  Penn. 
St.  359 ;  Atitoni  v,  Wright,  22  Grat. 
857;  Marshall  v.  Donovon,  10  Bush, 
681. 

*  Embury  v,  Conner,  8  N.  Y.  511; 
Baker  o.  Braman,  6  Hill,  47 ;  Mobile 
and  Ohio  Railroad  Co.  o.  State,  29 
Ala.  586;  Haskell  v.  New  Bedford, 
108  Mass.  208. 
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ence  frornrai8  poEdtion,  that  this  ground  of  Bvoidance  can  be  taken 
advantage  of  by  those  only  who  have  a  right  to  question  tin 
validity  of  the  act,  and  not  by  strangers.  To  this  extent  onl;  it 
it  neceBsary  to  go,  in  order  to  secure  and  protect  the  rights  of  all 
persons  i^inst  the  unwarranted  exercise  of  legislative  pover, 
and  to  this  extent  only,  therefore,  are  courts  of  justice  called  on 
to  interpose." ' 

rv.  Nor  can  a  court  declare  a  statute  unconstitutional  and 
void,  solely  on  the  ground  of  unjust  and  oppressive  provisions,  ai 
because  it  is  supposed  to  violate  the  natural,  social,  or  politicil 
rights  of  the  citizen,  unless  it  can  be  shown  that  such  injustice  is 
prohibited  or  such  rights  guaranteed  or  protected  by  the  consti- 
tution. It  is  true  there  are  some  reported  cases,  in  which  judge! 
have  been  understood  to  intimate  a  doctrine  different  from  vhat 
is  here  asserted ;  but  it  will  generally  he  found,  on  an  examinstiiHi 
of  those  cases,  that  what  is  said  is  rather  by  way  of  argument  and 
illustration,  to  show  the  unreasonableness  of  putting  upon  consti- 
tutions such  a  construction  as  would  permit  legislation  of  the 
objectionable  character  then  in  question,  and  to  induce  a  moie 

cautious  and  patient  examination  of  the  statute,  with  ■ 
["  166]  view  to  •  discover  in  it,  if  possible,  some  more  just  and 

reasonable  legislative  intent,  than  as  laying  down  a  rale 
by  which  courts  would  be  at  liberty  to  limit,  according  to  their 
own  judgment  and  sense  of  justice  and  propriety,  the  extent  of 
lc<;iwlitlivF.-  iiiiw.r  ill  ilii.  ^|^li..^J^  ill  wliii-h   llje  I'lm^titiitioii  lin.j  im- 
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and  of  property,  and  which  is  required  to  legislate  in  sub* 
tioD  to  the  general  laws  of  England,  it  would  not  lightly 
mined  that  the  great  principles  of  Magna  Charta  were  to  be 
iided,  or  that  the  estates  of  its  subjects  were  .liable  to  be 
away  without  trial,  without  notice,  and  without  offence. 
F  such  authority  could  be  deemed  to  have  been  confided  by 
oter  to  the  General  Assembly  of  Rhode  Island,  as  an  exer- 

transcendental  sovereignty  before  the  Revolution,  it  can 
f  be  imagined  that  that  great  event  could  have  left  the 
of  that  State  subjected  to  its  uncontrolled  and  arbitrary 
e.  That  government  can  scarcely  be  deemed  to  be  free, 
the  rights  of  property  are  left  solely  dependent  upon  the 
a  legislative  body,  without  any  restraint.  The  fundamental 
»  of  a  free  government  seem  to  require  that  the  rights  of 
il  liberty  and  private  property  should  be  held  sacred.    At 

0  eoort  of  justice  in  this  country  would  be  warranted  in 
Dg  that  the  power  to  violate  and  disregard  them  —  a  power 
Kgnant  to  the  common  principles  pf  justice  and  civil  liberty 
ed  under  any  general  grant  of  legislative  authority,  or 
x>  be  implied  from  any  general  expressions  of  the  will  of  the 

The  people  ought  not  to  be  presiuned  to  part  with  rights 

1  to  their  security  and  well-being,  without  very  strong  and 
expressions  of  such  an  intention."  ^^  We  know  of  no  case  in 
^legislative  act  to  transfer  the  property  of  A.  to  B.,  without 
isent,  has  ever  been  held  a  constitutional  exercise  of 

^ve  power  in  any  State  in  *  the  Union.    On  the  [*  166] 
ty,  it  has  been  constantly  resisted,  as  inconsistent 
ost  principles,  by  every  judicial  tribunal  in  which  it  has 
ttempted  to  be  enforced."  ^    The  question  discussed  by  the 


iDdnson  r.  Leland,  2  Pet.  657. 
)  what  ifl  said  by  the  same 
I  Terrett  v.  Taylor,  9  Cranch, 
[tii  clear  that  statutes  passed 
plain  and  obvious  principles 
son  right  and  common  reason 
dutely  null  and  void,  so  far  as 
t  calcolated  to  operate  against 
indples. ' '  Ham  v.  Mc  Claws , 
^.  But  the  question  in  that 
one  of  construction ;  whether 
rt  should  give  to  a  statute  a 
tion  which  would   make   it 


operate  against  common  right  and 
common  reason.  In  Bowman  v.  Mid- 
dleton,  1  Bay,  282,  the  court  held  an 
act  which  divested  a  man  of  his  free- 
hold and  passed  it  over  to  another,  to 
be  void  *^  as  against  common  right  as 
well  as  against  Magna  Charta."  In 
Regents  of  University  r.  Williams, 
9  Gill  &  J.  365,  it  was  said  that  an 
act  was  void  as  opposed  to  funda- 
mental principles  of  right  and  justice 
inherent  in  the  nature  and  spirit  of 
the  social  compact.    But  the  court 
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learned  judge  in  this  case  is  perceived  to  have  been,  What  i 
Bcope  of  a  graot  of  l^iiilative  power  to  be  exercised  in  confo 
with  the  laws  of  England  ?  Whatever  he  says  is  pertinent  U 
question  ;  ^nd  the  considerations  he  suggests  are  by  way  of 
ment  to  show  that  the  power  to  do  certain  unjust  and  oppn 
acts  was  not  covered  by  the  grant  of  legislative  power.  It  i 
intimated  that  if  they  were  within  the  grant,  they  would  b 
pliedly  prohibited  because  unjust  and  oppressive. 

In  another  case  decided  in  the  Supreme  Court  of  New  ' 
one  of  the  judges,  in  considering  the  rights  of  the  city  of 
Tork  to  certain  corporate  property,  used  this  language:  * 
inhabitants  of  the  city  of  New  York  have  a  vested  right  i 
City  Hall,  markets,  water-works,  ferries,  and  other  public 
erty,  which  cannot  be  taken  from  them  any  more  than  their 
vidual  dwellings  or  storehouses.  Their  rights,  in  this  res 
rest  not  merely  upon  the  constitution,  but  upon  the  great  prin' 
of  eternal  justice  which  lie  at  the  foundation  of  all  free  go 
ments."'  The  great  principles  of  eternal  justice  which  aff 
the  particular  case  had  been  incorporated  in  the  constitution 
it  therefore  became  unnecessary  to  consider  what  would  othe 
have  been  the  rule  ;  nor  do  we  understand  the  court  as  int 

ing  any  opinion  upon  that  subject.     It  was  sufQciei 
[•167]  the  case,  to  find  •  that  the  principles  of  right  and  ji 

had  been  recognized  and  protected  by  the  constiti 
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1  of  the  judiciary.  If,  for  example,  a  law  were  made  with- 
Y  eaaae  to  deprive  a  person  of  his  property,  or  to  subject  him 
risonment,  who  would  not  question  its  legality,  and  who 
aid  in  carrying  it  into  effect  ?  On  the  other  hand,  I  cannot 
oize  with  those  who  deny  the  power  of  the  legislature,  in 
se,  to  pass  laws  which,  with  entire  justice,  operate  on  ante- 

l^al  rights.  A  retrospective  law  may  be  just  and  rea- 
3,  and  the  right  of  the  legislature  to  enact  one  of  this 
ition  I  am  notspeculatist  enough  to  question."  ^  The  cases 
ipposed  of  unjust  and  tyrannical  enactments  would  probably 
I  not  to  be  within  the  power  of  any  legislative  body  in  the 
One  of  them  would  be  clearly  a  bill  of  attainder ;  the 
onless  it  was  in  the  nature  of  remedial  legislation,  and  sus- 
e  of  being  defended  on  that  theory,  would  be  an  exercise  of 
1  power,  and  therefore  in  excess  of  legislative  authority, 
e  not  included  in  the  apportionment  of  power  made  to  that 
ment.  No  question  of  implied  prohibition  would  arise  in 
of  these  cases ;  but  if  the  grant  of  power  had  covered  them, 
ere  had  been  no  express  limitation,  there  would,  as  it  seems 
be  very  great  probability  of  unpleasant  and  dangerous  con- 
■  authority  if  the  courts  were  to  deny  validity  to  legislative 

on  subjects  within  their  control,  on  the  assumption  that 
gislature  had  disregarded  justice  or  sound  policy.  The 
it  a  court  ventures  to  substitute  its  own  judgment  for  that 

legislature,  in  any  case  where  the  constitution  has  vested 
^lature  with  power  over  the  subject,  that  moment 
irs  *  upon  a  field  where  it  is  impossible  to  set  limits  [*  168] 
mthority,  and  where  its  discretion  alone  will  meas- 
e  extent  of  its  interference.^ 

ishen  r.  Stonington,  4  Conn,  and  woold  neoesaarily  lead  to  colli- 
sions between  the  legislative  and  jadi- 

[f  iSbt  legislature  should  pass  cial  departments,  dangerous  to  the 

ia  plain  and  unequivocal  lau-  well-being  of  society,  or  at  least  not 

within  the  general  scope  of  in  harmony  with  the  structure  of  our 

mstitutional  powers,  I  know  of  ideas  of  natural  government."    Per 

hority  in  this  government  to  Rogers,    J.,    in     Commonwealth    v. 

Dce  such  an  act  void,  merely  McCloskey,  2  Rawle,  374.     **  All  the 

s,  in  the  opinion  of  the  judicial  courts  can  do  with  odious  statutes  is 

Is,  it  was  contrary  to  the  prin-  to  chasten    their    hardness    by  con- 

f  natural  justice;  for  this  would  struction.     Such  is  the  imperfection 

ing  in  the  court  a  latitudina-  of  the  best  human  institutions,  that, 

thority  which  might  be  abused,  mould  them  as  we  may,  a  large  dis* 
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The  rule  of  law  upon  this  subject  appears  to  be,  that,  except 
where  the  constitution  has  imposed  limits  upon  the  legislative 
power,  it  innst  be  conHidered  as  practically  absolute,  whether  it 
operate  according  to  natural  justice  or  not  in  any  particular  case. 
The  courts  are  not  the  guardians  of  the  rights  of  the  people  of  the 
State,  except  as  those  right3«are  secured  by  some  constitutdoml 
provision  which  comes  within  the  judicial  cognizance.  The  protec- 
tion against  unwise  or  oppressive  legislation,  within  constitutiotui 
bounds,  is  by  an  appeal  to  the  justice  and  patriotism  of  the  repre- 
sentatives of  the  people.  If  this  fail,  the  people  in  their  sovereign 
capacity  can  correct  the  evil ;  but  court*  cannot  assume  their 
rights.'  The  judiciary  can  only  arrest  the  execution  of  a  statutt 
when  it  conflicts  with  the  constitution.  It  cannot  run  a  race  of 
oirinions  upon  points  of  right,  reason,  and  expediency  with  thel»»-  • 
making  power.*  Any  legislative  act  which  does  not  encroach  upon 
the  powers  apportioned  to  the  other  departments  of  the  govern-  ■ 
ment,  being  prima  facie  valid,  must  be  enforced,  unless  restrictioid  . 
upon  the  legislative  authority  can  be  pointed  out  in  the  constito- 
taon,  and  the  case  shown  to  come  within  them.' 

oretioa  must  at  Uat  be  reposed  some-  tive  depnrtnieat  anaoottitntioDal  ud 

where.     The  hest  and  in  many  cases  void."      Pennaylyania   R.   B.   Co.  i. 

the  only  security  is  in  the  wisdom  and  Biblet,   G8  Penn.    St.  1S4,   IBS.    Sea 

integri^  o(  poblic  servantB,  and  their  Weber  v.  Eeinhard,  73  Penn.  StSTO; 

identity   with   the  people.       Govern-  Chicago,  &o.  E.   R.  Co.  p.  Smith,  0 

ments  cannot  be  adminiatered  without  111.    268;     People    ».     AlbertK»,  U 
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*  y.  If  the  conrtB  are  not  at  liberty  to  declare  statutes  [*  169] 
raid  because  of  their  apparent  injustice  or  impolicy,  neither 
Bm  they  do  so  because  they  appear  to  the  minds  of  the  judges  to 
fiolate  fundamental  principles  of  republican  government,  unless 
it  shall  be  found  that  those  principles  are  placed  beyond  legisla- 
tnre  encroachment  by  the  constitutpp.  The  principles  of  repub- 
fiflsn  government  are  not  a  set  of  inflexible  rules,  vital  and  active 
m  the  constitution,  though  unexpressed,  but  they  are  subject  to 
nriation  and  modification  from  motives  of  policy  and  public 
leeessity ;  and  it  is  only  in  those  particulars  in  which  experience 
ks  demonstrated  any  departure  from  the  settled  practice  to  work 
iDJostice  or  confusion,  that  we  shall  discover  an  incorporation  of 
them  in  the  constitution  in  such  form  as  to  make  them  definite 
roles  of  action  under  all  circumstances.  It  is  undoubtedly  a 
Baxim  of  republican  government,  as  we  understand  it,  that  taxa- 
SoD  and  representation  should  be  inseparable ;  but  where  the 
egislatiire  interferes,  as  in  many  cases  it  may  do,  to  compel  taxa- 
ion  by  a  municipal  corporation  for  local  purposes,  it  is  evident 


^1^,  10  Ckmn.  522,  543;  Hartford 
liidge  Co.  9.  Union  Ferry  Co.,  29 
uODn.  210;  Holden  v,  James,  11  Mass. 
M;  Norwich  r.  County  Commission- 
it,  18  Pick.  GO ;  Dawson  v.  Shaver, 
L  BbckL  206;  Beaochamp  v.  State,  6 
Biackf.  305 ;  Doe  v.  Douglass,  8 
Bbekf.  10;  Maize  v.  State,  4  Ind. 
U2;  Stocking  v.  State,  7  Ind.  327; 
BmIm  9.  State,  6  Ind.  528;  Newland 
i.llanh,  19  Ul.  876,  884;  Chicago, 
lte.R.  R.  Co.  V.  Smith,  62  HI.  268; 
Gutman  v,  Virginia  Iron  Co.,  5  W.  Va. 
S3;  Oabom  v.  Staley,  5  W.  Va.  85: 
Taney  v,  Yancy,  5  Heisk.  353 ;  Bliss 
t.  Commonwealth,  2  LiU.  90 ;  SUte 
i.  Ashley,  1  Ark.  513;  Campbell  v. 
Uaion  Bank,  6  How.  (Miss.)  672; 
Tate's  Ex'r  v.  Bell,  4  Yerg.  206; 
A&dxews  9.  State,  3  Heisk.  165;  s.  c. 
SAm.  Rep.  8;  Whittington  v.  Polk, 
1  Harr.  &  J.  286  ;  Norris  r.  Abingdon 
Aeademy,  7  Gill  &  J.  7 ;  Harrison  v, 
tete,  22  Md.  491;  State  v.  Lyles, 
1  McCotd,  288;  Myers  v.  English,  9 
CtL  ^1;  Ex  parte  Newman,  9  Cal. 
502;  Hobart  v.  Supenrisors,  17  Cal. 


23;  Crenshaw  v.  Slate  River  Co.,  6 
Rand.  245;  Lewis  v,  Webb,  3  Me. 
326 ;  Durham  v.  Lewiston,  4  Me.  140; 
Lunt's  Case,  6  Me.  412 ;  Scott  v. 
Smart's  Ex'rs,  1  Mich.  306;  Wil- 
liams V,  Detroit,  2  Midi.  560;  Tyler 
V.  People,  8  Mich.  320;  Weimer  v. 
Bunbury,  30  Mich.  201  ;  Cotton  v. 
Commissioners  of  Leon  County,  6 
Fla.  610;  State  v.  Robinson,  1  Kan. 
27;  Santo  v.  State,  2  Iowa,  165;  Mor- 
rison V,  Springer,  15  Iowa,  304;  Stod- 
dart  V.  Smith,  5  Binn.  855;  Moore  v, 
Houston,  3  S.  &  R.  169 ;  Braddee  v. 
Brownfield,  2  W.  &  S.  271 ;  Harvey 
V.  Thomas,  10  Watts,  63;  Common- 
wealth V.  MaxweU,  27  Penn.  St.  456 ; 
Lewis's  Appeal,  67  Penn.  St.  153 ; 
Butler's  Appeal,  73  Penn.  St.  448 ; 
Carey  v.  Giles,  9  Geo.  253;  Macon  and 
Western  Railroad  Co.  v,  Davis,  13 
Geo.  68;  Franklin  Bridge  Co.  v. 
Wood,  14  Geo.  80;  Boston  r.  Cum- 
mins, 16  Greo.  102  ;  Van  Home  v. 
Dorrance,  2  Dall.  309;  Caldero.  Bull, 
3  Dall.  386 ;  Cooper  v.  Telfair,  4  Dall. 
18;  Fletcher  v.  Peck,  6  Cranch,  128. 
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that  this  maxim  is  applied  in  the  case  in  a  much  rest 
[•  170]  and  very  imperfect  sense  only,  since  the  •  represen 

of  the  locality  taxed  is  but  slight  in  the  body  imj 
the  tax,  and  the  burden  may  be  imposed,  not  only  agsint 
protest  of  the  local  representative,  but  against  the  general  o 
tion  of  the  municipality.  The  property  of  women  is  ta 
notwithstanding  they  are  not  allowed  a  voice  in  choosing 
sentatives.'  The  maxim  is  not  entirely  lost  sight  of  in  such 
but  its  application  in  the  particular  case,  and  the  detenni: 
how  far  it  can  properly  and  justly  be  made  to  yield  to  coiis 
tions  of  policy  and  expediency,  must  rest  exclusively  wit 
law-making  power,  in  the  absence  of  any  definite  constitu 
provisiona  bo  embodying  the  maxim  as  to  make  it  a  limi 
upon  legislative  authority.^  It  is  also  a  maxim  of  republicai 
ernment  that  local  concerns  shall  be  managed  in  the  loo 
tricts,  which  shall  choose  their  own  administrative  and 
officers,  and  establish  for  themselves  police  regulations ;  hi 
maxim  is  subject  to  such  exceptions  as  the  legislative  poi 
the  State  shall  see  fit  to  make  ;  and  when  made,  it  must  b 
sumed  that  the  public  interest,  convenience,  and  prot«cti< 
subserved  thereby.^  The  State  may  interfere  to  establial 
regulations  against  the  will  of  the  local  constituency ;  ani 
shall  think  proper  in  any  case  to  assume  to  itself  thoae  pov 
local  police  which  should  be  executed  by  the  people  immec 
concerned,  we  must  suppose  it  has  been  done  because  th( 
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istration  has  proved  imperfect  and  iiie£Bcient,  and  a  regard 
general  well-being  has  demanded  the  change.  In  these 
he  maxims  which  have  prevailed  in  the  government  address 
Ives  to  the  wisdom  of  the  legislature,  and  to  adhere  to  them 
as  possible  is  doubtless  to  keep  in  the  path  of  wisdom ; 
ij  do  not  constitute  restrictions  so  as  to  warrant  the  other 
nents  in  treating  the  exceptions  which  are  made  as  uncon- 
»Dal.^ 

People  V.  Mahaney,  13  Mich,  shall  alone  be  consulted  in  its  assess- 

ere  the  Metropolitan  Police  ment;  and  if  there  were,  we  should 

Detroit  was  claimed  to  be  un-  find  it  violated  at  every  turn  in  our 

tional  on  various  grounds,  the  system.     The    State  legislature  not 

f  :  **  Besides  the  specific  ob-  only  has  a  control  in  this  respect  over 

made  to  the  act  as  opposed  to  inferior  municipalities,  which  it  exer- 

nsimis   of    the    constitution,  cises  by  general  laws,  but  it  some- 

isel  for  respondent  attacks  it  times  finds  it  necessary  to  interpose 

era!  principles,'  and  especially  its  power  in  special  cases  to  prevent 

violating  fundamental  prin-  unjust  or  burdensome  taxation,    as 

oar  system,  that  governments  well  as  to  compel  the  performance  of 

consent  of  the  governed,  and  a  clear  duty.     The  constitution  itself, 

cation  and  representation  go  by  one  of    the  clauses  referred  to. 

The  taxation    under  the  requires  the  legislature  to  exercise  its 

B  said,  is  really  in  the  hands  control  over  the  taxation  of  municipal 

ice  board,  a  body  in  the  choice  corporations,  by  restricting  it  to  what 

h  the  people  of  Detroit  have  that    body    may    regard    as    proper 

).   This  argument  is  one  which  bounds.     And  municipal  bodies  are 

e  pressed  upon  the  legislative  frequently  compelled  most  unwillingly 

lent  with  great   force,  if   it  to  levy  taxes   for  the    payment    of 

le  in  point  of  fact.    But  as  the  claims,   by  the  judgments  or   man- 

of  Detroit    are  really  repre-  dates  of  courts  in  which  their  repre- 

Jiroughout,  the  difficulty  sug-  sentation  is  quite  as  remote  as  that  of 

can    hardly  be   regarded    as  the  people  of  Detroit  in  this  police 

ental.     They  were  represented  board.     It  cannot  therefore  be  said 

legislature  which  passed  the  that  the  maxims  referred  to  have  been 

I  had  the  same  proportionate  entirely  disregarded  by  the  legislature 

ere  ¥rith  the  other  municipali-  in  the  passage  of  this  act.     But  as 

he  State,  all  of  which  receive  counsel  do  not  claim  that,  in  so  far  as 

at  body  their  powers  of  local  they  have   been   departed  from,  the 

dent,    and    such  only  as    its  constitution    has    been  violated,   we 

shall  prescribe  within  the  con-  cannot,  with  propriety,  be  asked  to 

lai  limit.     They  were  repre-  declare  an  act  void  on  any  such  gen- 

in  that  body  when  the  present  eral  objection."   And  see  VVynehamer 

Kwrd  were  appointed  by  it,  and  v.  People,  13  N.  Y.  429,  per  Seiden^ 

emor,  who  is  hereafter  to  fill  J. ;  Benson  v.  Mayor,  &c.  of  Albany, 

les,  will  be  chosen  by  the  State  24  Barb.  256  et  seq. ;   Baltimore  v, 

e,  including  their  city.     There  State,  15  Md.  376 ;  People  v.  Draper, 

ing  in  the  maxim  that  taxation  15  N.  Y.  532;  White  r.  Stamford,  37 

presentation  go  together  which  Conn.  587. 
nthat  the  body  paying  the  tax 
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[•  171]  •  VI.  Nor  are  the  courts  at  liberty  to  declare  an  act 
void)  because  in  their  opinion  it  is  opposed  to  a  tpirit 
supposed  to  pervade  the  constitution,  but  not  expressed  in  woidh 
"  When  the  fundamental  law  has  not  limited,  either  in  terms  « 
by  necessary  implication,  the  general  powers  conferred  upon  tlw 
legislature,  we  cannot  declare  a  limitation  under  the  notioD  <i 
having  discovered  something  in  the  gpirit  of  the  constitutioo 
which  is  not  even  mentioned  in  the  instrument."  *  "  It  is  diffi- 
cult," says  Mr.  Senator  Verplauck,  "  upon  any  general  principles, 
to  limit  the  omnipotence  of  the  sovereign  legislative  power  by 
judicial  interposition,  except  so  far  as  the  express  words  oft 
written  constitution  give  that  authority.  There  are  indeed  muiy 
dieta  and  some  great  authorities  holding  that  acts  contrary  to  the 
first  principles  of  right  are  void.  The  principle  is  on- 
[•  172]  questionably  "  sound  as  the  governing  rule  of  a  legislature 
in  relation  to  its  own  acts,  or  even  those  of  a  precedii^ 
legidature.  It  also  affords  a  safe  rule  of  construction  for  courti, 
in  the  interpretation  of  laws  admitting  of  any  doubtful  constmo- 
tion,  to  presume  that  the  legislature  could  not  have  intended  u 
unequal  and  unjust  operation  of  its  statutes.  Such  a  condtrat- 
tion  ought  never  to  be  given  to  legislative  language  if  it  be  mt- 
cepUble  of  any  other  more  conformable  to  justice  ;  but  if  tlie 
words  be  positive  and  without  ambiguity,  I  call  find  no  autboii^ 
for  a  court  to  vacate  or  repeal  a  statute  on  that  ground  alone. 
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eeeds:  **  Believing  that  we  are  to  rely  upon  these  and  similar 
povisions  as  the  best  safeguards  of  our  rights,  as  well  as  the 
aifest  authorities  for  judicial  direction,  I  cannot  bring  myself  to 
tpproTe  of  the  power  of  courts  to  annul  any  law  solemnly  passed, 
either  on  an  assumed  ground  of  its  being  contrary  to  natural 
equity,  or  from  a  broad,  loose,  and  vague  interpretation  of  a  con- 
Ititational  provision  beyond  its  natural  and  obvious  sense."  ^ 

The  accepted  theory  upon  this  subject  appears  to  be  this :  In 
e?erj  sovereign  State  there  resides  an  absolute  and  uncontrolled 
power  of  legislation.  In  Great  Britain  this  complete  power  rests 
IB  the  Parliament :  in  the  American  States  it  resides  in  the  people 
Aemselves  as  an  organized  body  politic.  But  the  people, 
bjr  *  creating  the  Constitution  of  the  United  States,  have  [*  173] 
ddegated  this  power  as  to  certain  subjects,  and  under 
certain  restrictions  to  the  Congress  of  the  Union ;  and  that  por- 
ioa  they  cannot  resume,  except  as  it  may  be  done  through 
unendment  of  the  national  Constitution.  For  the  exercise  of  the 
egislative  power,  subject  to  this  limitation,  they  create,  by  their 
itate  constitution,  a  legislative  department  upon  which  they  con- 
fer it ;  and  granting  it  in  general  terms,  they  must  be  understood 
o  grant  the  whole  legislative  power  which  they  possessed,  except 
10  fu*  as  at  the  same  time  they  saw  fit  to  impose  restrictions. 
I¥hile,  therefore,  the  Parliament  of  Britain  possesses  completely 
he  absolute  and  uncontrolled  power  of  legislation,  the  legislative 
3odies  of  the  American  States  possess  the  same  power,  except, 
frriySs  it  may  have  been  limited  by  the  Constitution  of  the  United 
States ;  and,  second^  as  it  may  have  been  limited  by  the  constitu- 
cion  of  the  State.  A  legislative  act  cannot,  therefore,  be  declared 
roid,  unless  its  conflict  with  one  of  these  two  instruments  can  be 
pointed  out.^ 

It  is  to  be  borne  in  mind,  however,  that  there  is  a  broad  dif- 
ference between  the  Constitution  of  the  United  States  and  the 
Mmstitutions  of  the  States  as  regards  the  powers  which  may  be 
eiercised  under  them.      The  government  of  the  United  States 

^  Cochran  v.  Van  Surlay,  20  Wend.  Seldeuy  J. ;  13  N.  Y.  477,  per  John- 

161-388.    See  also  People  o.   Galla-  son,  J. 

Shcr,  4  Mich.  244 ;  Benson  v.  Mayor,  .      '  People  v.  New  York  Central  Rail- 

k.  of  Albany,  24  Barb.  252  et  seq. ;  road  Co.,  34  Barb.  138 ;  Gentry  v.  Grif- 

Snot   p.    Courter,    24    Barb.    232;  fith,  27  Tex.  461 ;  Danville  v.  Pace,  25 

r^Mhamer  o.  People,  13  N.  Y.  391,  Grat.  1 ;  s.  c.  18  Am.  Kep.  663.  And  see 

er  Cwmstockj  J. ;  13  N.  Y.  453,  per  the  cases  cited,  ante,  p.  *16d,  note  3. 
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is  one  of  enumerated  powers  ;  the  governments  of  the  States  tn 
possessed  of  all  the  general  powers  of  legislation.  When  alsw 
of  Congress  is  assailed  as  void,  we  look  in  the  national  Constitn- 
tion  to  see  if  the  grant  of  spef^ified  powers  is  broad  enough  to  em- 
brace it ;  but  when  a  State  law  is  attacked  on  the  same  groand, 
it  is  presumably  valid  in  any  case,  and  this  presumption  is  a  eott- 
elusive  one,  unless  in  the  Constitution  of  the  United  States  orirf 
the  State  we  are  able  to  discover  that  it  is  prohibited.  We  look 
in  the  Constitution  of  tlie  United  States  for  grarttt  of  legislative 
power,  but  in  the  constitution  of  the  State  to  ascertain  if  aDj 
limitations  have  been  intposed  upon  the  complete  power  with 
vhich  the  legislative  depiiitment  of  the  State  was  vested  in  itB 
creation.  Congress  can  pass  no  laws  but  such  as  the  Constituiion 
authorizes  either  expressly  or  by  clear  implication  ;  while  tbe 
State  legislature  has  jurisdiction  of  all  subjects  on  which  its  leg- 
islation is  not  prohibited.'  "  The  law-making  power  of 
[•174]  the  "State,"  it  is  said  in  one  case,  "recognizes  no  ^^ 
straints,  and  is  bound  by  none,  except  such  as  are  im- 
posed by  the  constitution.  That  instrument  has  been  aptly  tennrf 
a  legislative  act  by  the  people  themselves  in  their  sovereign  capw- 
ity,  and  is  therefore  the  piuuninunt  law,  lis  object  is  not  to  grant 
legislative  power,  but  to  cniifiuf  and  resti'ain  it.  Without  the  con- 
stitutional limitations,  tliu  jiuwer  to  make  laws  would  be  absoluie- 
The.se  limitationa  are  created  and  imposed  by  express  words,  of 
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gvded,  or  some  express  command  which  has  been  disobeyed.^ 
Prohibitions  are  only  important  where  they  are  in  the  na- 
tora  of  exceptions  to  a  general  grant  of  power;  and  if  the 
mthority  to  do  an  act  has  not  been  granted  by  the  sovereign  to 
ilii  representative,  it  cannot  be  necessary  to  prohibit  its  being 
kne.  If  in  one  department  was  vested  the  whole  power  of  the 
government,  it  might  be  essential  for  the  people,  in  the  instru- 
ment delegating  this  complete  authority,  to  make  careful  and 
pttticular  exception  of  all  those  cases  which  it  was  intended  to 
Bdude  from  its  cognizance ;  for  without  such  exception  the 
lovernment  might  do  whatever  the  people  themselves,  when  met 
b  their  sovereign  capacity,  would  have  power  to  do.  But  when 
Mily  the  legislative  power  is  delegated  to  one  department,  and  the 
idicial  to  another,  it  is  not  important  that  the  one  should  be 
ixpressly  forbidden  to  try  causes,  or  the  other  to  make  laws.  The 
flBimiption  of  judicial  power  by  the  legislature  in  such  a  case  is 
nconstitutional,  because,  though  not  expressly  forbid- 
en,  it  is  nevertheless  *  inconsistent  with  the  provisions  [*  175] 
rfaich  have  conferred  upon  another  department  the  power 
be  l^slature  is  seeking  to  exercise.^  And  for  similar  reasons  a 
!gijdative  act  which  should  undertake  to  make  a  judge  the  arbiter 
1  his  own  controversies  would  be  void,  because,  though  in  form 
.  provision  for  the  exercise  of  judicial  power,  in  substance  it 
ronld  be  the  creation  of  an  arbitrary  and  irresponsible  authority, 
leither  legislative,  executive,  nor  judicial,  and  wholly  unknown 
0  constitutional  government.^  It  could  not  be  necessary  to  for- 
lid  the  judiciary  to  render  judgment  without  suffering  the  party 
0  make  defence  ;  because  it  is  implied  in  judicial  authority  that 
liere  shall  be  a  hearing  before  condemnation.^  Taxation  cannot 
)e  arbitrary,  because  its  very  definition  includes  apportionment, 
lor  can  it  be  for  a  purpose  not  public,  because  that  would  be  a 

^  A  remarkable  case  of  evasion  to         ^  Ante,  pp.  *87-*114,    and  cases 

■void  the  purpose  of  the  constitution,  cited. 

iBd  still  keep   within  its  terms,  was         '  Post,  pp.  *410~*413,  and  cases 

Bonsidered  in  People  o.  Albertson,  55  cited. 

H.  Y.  50.      In  Taylor  v.    Commis-         *  Post,  pp.  *353-*354.  On  this  sub- 

iooen  of  Ross  Connty,23  Ohio,  n.  s.  ject  in  general,  reference  is  made  to 

tti  the  Supreme  Court  of  Ohio  found  those    very  complete   recent   works, 

ittlf  under  the  necessity  of  declaring  figelow  on  Estoppel  and  Freeman  on 

that  that  which  was  forbidden  by  Judgments. 
h§  ecHiBtitation  could  no    more  be 
lone  indirectly  than  directly. 
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contradiction  in  terms.'  The  right  of  local  self-govemment  can- 
not be  taken  away,  hecause  all  our  conntitutions  ftssume  iti 
continuance  as  the  undoubted  right  of  the  people,  and  as  an 
inseparable  incident  to  republican  government,"  The  bills  of 
rights  in  the  American  constitutions  forbid  that  parties  sbnll  be 
deprived  of  property  except  hy  the  law  of  the  land ;  but  if  tlw 
prohibition  had  been  omitted,  a  legislative  enactment  to  pass  one 
man's  property  over  to  another  would  nevertheless  be  void.  If 
the  act  proceeded  upon  the  assumption  that  such  other  person 
was  justly  entitled  to  the  estate,  and  therefore  it  was  transferred, 
it  would  be  void,  because  judicial  in  its  nature ;  and  if  it  pro- 
ceeded without  reasons,  it  would  be  equally  void,  as  neither 
legislative  nor  judicial,  but  a  mere  arbitrary  fiat.*  There  is  no 
difficulty  in  saying  that  any  such  act,  which  under  pretence  of 
exercising  one  power  is  usurping  another,  is  opposed  to  the  con- 
stitution and  void.  It  is  assuming  a  power  wliich  the  [leoplf,  if 
they  have  not  granted  it  at  all,  have  reserved  to  themselves.  Tbl  i 
maxims  of  Magna  Charta  and  the  common  law  are  the  inte^ 
pretere  of  constitutional  grants  of  power,  and  those  acts  whick 
by  those  maxims  the  several  departments  of  government  are  tat- 
bidden  to  do  cannot  be  considered  within  any  grant  or  apportion- 
ment of  power  which  the  people  in  general  terms  have  made  W 
those  departments.  The  Parliament  of  Great  BritaiiH 
[•  176]  indeed,  as  possessing  the  sovereignty  •  of  the  country,  hu 
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eOMtitution  from  which  its  authority  springs  or  on  which  it 
depeDds,  and  bj  which  the  courts  can  test  the  validity  of  its 
declared  will.  The  rules  which  confine  the  discretion  of  Parlia- 
■ent  within  the  ancient  landmarks  are  rules  for  the  construction 
rf  the  powers  of  the  American  legislatures ;  and  however  proper 
lod  prudent  it  may  be  expressly  to  prohibit  those  things  which 
Ut  not  understood  to  be  .within  the  proper  attributes  of  legislative 
power,  such  prohibition  can  never  be  regarded  as  essential,  when 
the  extent  of  the  power  apportioned  to  the  legislative  department 
II  found  upon  examination  not  to  be  broad  enough  to  cover  the 
obnoxious  authority.  The  absence  of  such  prohibition  cannot, 
\j  implication,  confer  power. 

Nor,  where  fundamental  rights  are  declared  by  the  constitu- 
tbn,  is  it  necessary  at  the  same  time  to  prohibit  the  legislature,  in 
ixpress  terms,  from  taking  them  away.  The  declaration  is  itself 
i prohibition,  and  is  inserted  in  the  constitution  for  the  express 
Hirpose  of  operating  as  a  restriction  upon  legislative  power.^ 
iany  things,  indeed,  which  are  contained  in  the  bills  of  rights 
D  be  found  in  the  American  constitutions,  are  not,  and  from  the 
^eiy  nature  of  the  case  cannot  be,  so  certain  and  definite  in 
baiacter  as  to  form  rules  for  judicial  decisions ;  and  they  are 
ledared  rather  as  guides  to  the  legislative  judgment  than  as 
Barking  an  absolute  limitation  of  power.  The  nature  of  the 
ieclaration  will  generally  enable  us  to  determine  without  di£S- 
niUy  whether  it  is  the  one  thing  or  the  other.  If  it  is  declared 
liat  all  men  are  free,  and  no  man  can  be  slave  to  another,  a 
lefinite  and  certain  rule  of  action  is  laid  down,  which  the  courts 
am  administer ;  but  if  it  be  said  that  ^^  the  blessings  of  a  free 
[ovemment  can  only  be  maintained  by  a  firm  adherence  to  jus- 
ice,  moderation,  temperance,  frugality,  and  virtue,"  we  should 
lot  be  likely  to  commit  the  mistake  of  supposing  that  this  decla- 
ittion  would  authorize  the  courts  to  substitute  their  own  view  of 
justice  for  that  which  may  have  impelled  the  legislature  to  pass 
I  particular  law,  or  to  inquire  into  the  moderation,  temperance, 
h^aUty,  and  virtue  of  its  members,  with  a  view  to  set  aside 
heir  action,  if  it  should  appear  to  have  been  influenced 
>y  the  opposite  qualities.  It  is  plain  that  *what  in  [*  177] 
lie  one  case  is  a  rule,  in  the  other  is  an  admonition  ad- 

'  Beebe  r.  State,  6  Ind.  51S.    This  principle  is  very  often  acted  upon  when 
9i  expressly  declared. 
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dressed  to  the   judgment  and  the  conscience  of   all  personam 
authority,  as  well  as  of  the  people  themselves. 

So  the  forms  prescribed  fur  legislative  action  are  in  the  natnn 
of  limitations  upon  its  aittliority.  The  constitutional  provisioni 
which  establish  them  are  equivalent  to  a  declaration  that  ibe 
legislative  power  shall  be  exercised  under  these  forms,  and  ^hil 
not  be  exercised  under  any  other.  A  statute  which  does  not 
observe  them  will  plainly  be  ineffectual.' 


Statutes  vnconetitutwnal  in  Part. 

It  will  sometimes  be  found  that  an  act  of  the  legislature  ii 
opposed  in  some  of  its  provisions  to  the  constitution,  while  oil- 
ers, standing  by  themselves,  would  be  unobjectionable.  So  tht 
forms  observed  in  passing  it  may  be  sufficient  for  some  of  th« 
purposes  sought  to  be  accomplished  by  it,  but  insufficient  for 
others.  In  any  such  case  the  portion  which  conflicts  with  tbe 
constitution,  or  in  regard  to  which  the  necessary  conditions  haw 
not  been  observed,  must  be  treated  as  a  nullity.  Whether  iht 
other  parts  of  the  statute  must  also  be  adjudged  void  because  of 
the  association  must  depend  upon  a  consideration  of  the  object  of 
the  law,  and  in  what  manner  and  to  what  exient  the  uncouatila- 
tional  portion  affects  the  remainder.  A  statute,  it  has  beeoEui 
is  judicially  held  to  be  unconstitutional,  because  it  is  not  witbii 
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e  oncoDBtitutional.^  Where,  therefore,  a  part  of 
»  is  anconstitutional,  that  fact  does  not  author-  [*  178] 
lurts  to  declare  the  reraaiodei^  void  also,  unless 
'OTisions  are  connected  in  subject-matter,  depending  on 
!r,  operating  together  for  the  same  purpose,  or  otherwise 
)ted  together  in  meaning,  that  it  cannot  be  presumed  the 
"e  would  have  passed  the  one  without  the  other.^  The 
ional  and  unconstitutional  provisions  may  even  be  con- 
tbe  same  section,  and  yet  be  perfectly  distinct  and  sep- 
that  the  first  may  stand  though  the  last  fall.  The  point 
ether  they  are  contained  in  the  same  section ;  for  the 
on  into  sections  is  purely  artificial ;  but  whether  they 
tiaUy  and  inseparably  connected  in  substance.^  If,  when 
istitutional  portion  is  stricken  out,  that  which  remains 
te  in  itself,  and  capable  of  being  executed  in  accordance 


lonwealth  v.  Clapp.  5  Gray, 
to  the  same  effect,  Fisher 
,  1  Gray,  1;  Warren  v. 
.  of  Charlestown,  2  Gray, 
igton,  Petitioner,  16  Pick, 
ion  wealth  v.  Hitchings,  5 

Commonwealth  v.  Pome- 
f,  4S6 ;  State  v.  Copeland, 
State  V.  Snow,  3  R.  I.  64; 
9.  Jackaon,  1  Blackf.  374; 
SUiB,  2  Blackf.  24S;  Mc- 
State,  11  Ind.  432 ;  People 
IlaL  07;  Lathrop  v.  Mills, 
3;  Rood  V,  McCargar,  49 
Supervisors  of  Knox  Co. 
\  m.  405 ;  Myers  v.  People, 
;  Thomson  v.  Grand  Gulf 
>>.,  8  How.  (Miss.)  240; 
r.  Union  Bank,  6  How. 
;  Mobile  and  Ohio  Railroad 
te,  29  Ala.  573;  Santo  v, 
>wa,  165;  State  o.  Cox,  3 
Mayor,  &c.  of  Savannah  v, 
K>.  26;  Exchange  Bank  t;. 
)hio,  K.  B.  1 ;  Robinson  v, 
!)aTien,  18  Geo.  65;  State 
r,  25  Conn.  290;  People 
oe,  96  Barb.  190;  Wil- 
Pkyson,  14  La.  Ann.  7; 
ompson,  8   A.  K.  Marsh. 

0.  State,  7  Md.  151  ; 
Commissioners    of    Balti- 


more, 29  Md.  521 ;  Hagerstown  v, 
Dechert,  32  Md.  369;  Berry  v.  Balti- 
more, &c.  R.  R.  Co.,  41  Md.  446; 
B.  c.  20  Am.  Rep.  69;  State  v.  Clark, 
54  Mo.  17;  Lowndes  Co.  v.  Hunter,  49 
Ala.  507;  Isom  v.  Mississippi,  &c. 
R.  R.  Co. ,  36  Miss.  300 ;  Bank  of 
Hamilton  r.  Dudley ^s  Lessee,  2  Pet. 
526.  '*  To  the  extent  of  the  collision 
and  repugnancy,  the  law  of  the  State 
must  yield;  and  to  that  extent,  and  no 
further,  it  is  rendered  by  such  repug- 
nancy inoperative  and  void."  Com- 
monwealth V.  Kimball,  24  Pick.  361, 
per  Shaw,  Ch.  J. ;  Norris  v,  Boston, 
4  Met.  288;  Eckhart  v.  State,  5  W. 
Va.  515. 

^  Commonwealth  v.  Hitchings,  5 
Gray,  485.  See  People  v.  Briggs,  50 
N.  Y.  566.  Although  a  proviso  is 
ineffectual  because  unconstitutional, 
it  cannot  be  disregarded  when  the 
intention  of  the  legislature  is  in  ques- 
tion. Commonwealth  v.  Potts,  79 
Penn.  St.  164. 

*  Commonwealth  v.  Hitchings,  5 
Gray,  485;  Willard  v.  People,  5  IlL 
470;  Eells  r.  People,  5  111.  512;  Rob- 
inson V.  Bidwell,  22  Cal.  379;  State 
V.  Easterbrook,  3  Nev.  173 ;  Hagers- 
town r.  Dechert,  32  Md.  369. 
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with  the  apparent  legislative  intent,  n'hoUy  independent  of  that 
which  wait  rejected,  it  must  be  sustained.  The  difficulty  is  in 
determining  whether  the  good  and  bad  parts  of  the  statute  art 
capable  of  being  separated  within  the  meaning  of  this  rule.  If 
a  statute  attempts  to  accomplish  two  or  more  object^t,  and  is  vmi 
as  to  one,  it  may  still  be  in  every  respect  complete  and  valid  as  to 
the  other.  But  if  its  purpose  is  to  accomplish  a  single  object 
only,  and  some  of  its  provisions  are  void,  the  whole  must  fail 
unless  sufficient  remains  to  effect  the  object  without  the  aid  of 
the  invalid  portion.^     And   if  they  are  so  mutually   connected 

1  Santo  E.  State,  2  Iowa,  l(ir..     Hut  3-1-2 ;  overruled  in  Meshraeier  r.  Stale,    j 

perhaps  the  doctrine  of  Buatainingone  11  liid.  482.     And  see  State  r.  Uod-    1 

part  of  a  statute  when  the  otlior  is  buu^h,  20  Ohio,  n.    e.   173,  vhere  it    1 

void  was  carried  to  an  eitritmc  in  thia  was  held  competent  to  construe  a  put 

case.     A  prohibitory  liquor   law  had  of   an   act   held   t*>   be   valid  by  ifr 

been  passed  wliich  was  not  objection-  other  part  adjudged  uncoiistilutionili 

able  on  constitutional  grounds,  except  thou^'h  the  court  considered  it  "  qiule 

that  the   last   section   providfd    that  probable  "  that  if  the  legislature  hid 

■'  the  question  of  prohibiting  the  sale  supposed  they  were  without  power  U 

and     manufacture     of     i[i  toxica  ting  adopt  the  void  part  of  the  act.  \hq 

liquor"  should  be  submitted   to  the  would  have  made  an  essentially  diffo- 

electors  of  the  State,  and  if  it  should  ent  provision  by  the  other.     See  »lu 

appear  "  that  a  majority  of  the  votes  People  u.  Bull,  48  N.   Y-   66,  whtre 

cast  as  aforesaid,  upon  said  question  part  of   an  act  was  sustained  vhid 

of  prohibition,  shall  be  for  the  pro-  probably  would  not  have  been  adopltJ 

hibitory  liquor  law,  then  this  act  shall  by  the  legislature  separately.     It  miut 

take  effect  on  the  first  day  of  July,  be  obvious  in  any  case  where  pirt  of 

1856."     The  court  held  this  to  be  an  an  act  is  set  aside  as  uucoustitiitionil, 
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ith  and  *  dependent  on  each  other,  as  conditions,  con-  [*  179] 
lerations,  or  compensations  for  each  other,  as  to  war- 
Dt  the  belief  that  the  legislature  intended  them  as  a  whole, 
kd  if  aU  could  not  be  carried  into  effect,  the  legislature  would 
»t  pass  the  residue  independently,  then  if  some  parts  are  uncon- 
itational,  all  the  provisions  which  are  thus  dependent,  condi- 
mal,  or  connected  must  fall  with  them.^  ^ 

It  has  accordingly  been  held  where  a  statute  submitted  to  the 
»teT8  of  a  county  the  question  of  the  removal  of  their  county 
at,  and  one  section  imposed  the  forfeiture  of  certain  vested 
;ht8  in  case  the  vote  was  against  the  removal,  that  this  portion 
'  the  act  being  void,  the  whole  must  fall,  inasmuch  as  the  whole 
B8  submitted  to  the  electors  collectively,  and  the  threatened 
rfeiture  would  naturally  affect  the  result  of  the  vote.^ 
And,  where  a  statute  annexed  to  the  city  of  Racine  certain 
nds  previously  in  the  township  of  Racine,  but  contained  an 
qpress  provision  that  the  lands  so  annexed  should  be  taxed  at  a 
ifferent  and  less  rate  than  other  lands  in  the  city ;  the  latter 
revision  being  held  unconstitutional,  it  was  also  held  that  the 
hole  statute  must  fail,  inasmuch  as  such  provision  was  clearly 
itended  as  a  compensation  for  the  annexation.^ 
And  where  a  statute,  in  order  to  obtain  a  jury  of  six 
Bisons,  *  provided  for  the  summoning  of  twelve  jurors,  [*  180] 
t)in  whom  six  were  to  be  chosen  and  sworn,  and  under 
lie  constitution  the  jury  must  consist  of  twelve,  it  was  held  that 
lie  provision  for  reducing  the  number  to  six  could  not  be  re- 
acted and  the  statute  sustained,  inasmuch  as  this  would  be 
iving  to  it  a  construction  and  effect  different  from  that  the  legis- 
iture  designed ;  and  would  deprive  the  parties  of  the  means  of 
blaining  impartial  jurors  which  the  statute  had  intended  to  give.^ 

md  by  itself,  and  that  in  the  legis-         '  State  v.  Commissioners  of  Perry 

lire  intent  it  was  not  to  be  controlled  County,  5  Ohio,  n.  s.  507.     And  see 

r  modified  in  its  construction  and  Jones  v.  Robbins,  8  Gray,  338 ;  Mon- 

ieet  by  the  part  which  was  void.  roe  o.  Collins,   17  Ohio,  n.   s.   666, 

^  Warren  v  Mayor,  &c  of  Charles-  684 ;    Taylor    t;.    Commissioners    of 

ivn,  2  Gray,  99 ;  State  v,  Commis-  Ross  County,  23  Ohio,  n.  s.  22,  84. 
Mien  of  Perry  County,  5  Ohio,  n.  s.  *  Slauson  v,  Racine,  13  Wis.  398, 

fl\  Slauson  v.  Racine,  13  Wis.  398;  followed  in    State  v.    Dousman,   28 

Qen  County  Commissioners  v,  Sil-  Wis.  547. 

IS,  22  Ind.  491 ;  Garrard  Co.  Court  v.  ^  Campau   v,    Detroit,   14   Mich. 

mgaUon  Co.,   10  Am.  Law  Reg.  272.     See   Commonwealth  v.   Potts, 

s.  100;  Eckhart  v.  SUte,  5  W.  79  Penn.  St.  164. 
.  515. 
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On  the  other  hand,  —  to  illustrate  honr  intimately  the  valid  aod 
invalid  portions  of  a  statute  may  be  associated,  — a  section  of 
the  criminal  code  of  Illinois  provided  that  "  if  any  person  shall 
harbor  or  secrete  any  negro,  mulatto,  or  person  of  color,  the 
same  being  a  slave  or  servant,  owing  service  or  lahor  to  anyothet 
persons,  whether  they  reside  in  this  State  or  in  any  other  State, 
or  Territory,  or  district,  within  the  limits  and  under  the  jurisdifr 
tion  of  the  United  States,  or  shall  in  any  wise  hinder  or  prevent 
the  lawful  owner  or  ownei-s  of  such  slaves  or  servants  from  re- 
taking them  in  a  lawful  manner,  every  person  so  offending  shall 
be  deemed  guilty  of  a  misdemeanor,"  &c.,  and  it  was  held  that, 
although  the  latter  portion  of  the  section  was  void  within  tbe 
decision  in  Prigg  v.  Pennsylvania,^  yet  that  the  first  porlion, 
being  a  police  regulation  for  the  preservation  of  order  in  the 
State,  and  important  to  its  well-being,  and  capable  of  being 
enforced  without  reference  to  the  rest,  was  not  a£Fected  W  tbe 
invalidity  of  the  rest.^ 

A  legislative  act  may  be  entirely  valid  as  to  Rome  classes  of 
cases,  and  clearly  void  as  to  others.  A  general  law  for  the  pun- 
ishment of  offences,  which  should  endeavor  to  reach,  by  ite 
retroactive  operation,  acts  before  committed,  as  well  as  to  pre- 
scribe a  rule  of  conduct  for  (he  citizen  in  the  future,  would  be 
void  80  far  as  it  was  retrospective,  but  such  invalidity  would  not 
affect  the  operation  of  the  law  in  regard  to  the  cases  which  wen 
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be  objection  *  of  a  party  whose  interests  are  not  affected  [*  181] 
y  it  in  a  manner  which  the  constitution  forbids.  If 
bere  are  any  exceptions  to  this  rule,  they  must  be  of  cases  only 
rhere  it  is  evident,  from  a  contemplation  of  the  statute  and  of 
he  purpose  to  be  accomplished  by  it,  that  it  would  not  have 
leen  passed  at  all,  except  as  an  entirety,  and  that  the  general 
wrpose  of  the  legislature  will  be  defeated  if  it  shall  be  held 
lUd  as  to  some  cases  and  void  as  to  others. 


Waiving  a  Canititutional  Objection. 

There  are  cases  where  a  law  in  its  application  to  a  particular 
Hise  must  be  sustained,  because  the  party  who  makes  objection 
las,  by  prior  action,  precluded  himself  from  being  heard  against 
t  Where  a  constitutional  provision  is  designed  for  the  protec- 
&)i)  solely  of  the  property  rights  of  the  citizen,  it  is  competent 
for  him  to  waive  the  protection,  and  to  consent  to  such  action  as 
ironld  be  invalid  if  taken  against  his  will.  On  this  ground  it  has 
been  held  that  an  act  appropriating  the  private  property  of  one 
penon  for  the  private  purposes  of  another,  on  compensation 
Bade,  was  valid  if  he  whose  property  was  taken  assented  thereto  ; 
and  that  he  did  assent  and  waive  the  constitutional  privilege,  if 
he  received  the  compensation  awarded,  or  brought  an  action  to 
recover  it.^  So  if  an  act  providing  for  the  appropriation  of  prop- 
erty for  a  public  use  shall  authorize  more  to  be  taken  than  the 
Qie  requires,  although  such  act  would  be  void  without  the 
owner's  assent,  yet  with  it  all  objection  on  the  ground  of  un- 
constitutionality is  removed.^  And  where  parties  were  author- 
bed  by  statute  to  erect  a  dam  across  a  river,  provided  they  should 
first  execute  a  bond  to  the  people  conditioned  to  pay  such  dam- 
ages as  each  and  every  person  might  sustain  in  consequence  of 
the  erection  of  the  dam,  the  damages  to  be  assessed  by  a  justice 
of  the  peace,  and  the  dam  was  erected  and  damages  assessed  as 
provided  by  the  statute,  it  was  held,  in  an  action  on  the  bond  to 
recover  those  damages,  that  the  party  erecting  the  dam  and  who 

^  Baker  v.  Braman,  6  Hill,  47.  Ohio  Railroad   Co.  v.  State,  29  Ala. 

« Embury  ».  Conner,  3  N.  Y.  511.  586;    Detmold  r.   Drake,  46  N.  Y. 

^Qd  aee  Heyward  v.  Mayor,  &c.  of  318. 
New  York,  8  Barb.  480;  Mobile  and 
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lud  received  the  benefit  of  the  utatute,  was  precluded  by  hit 
actdoQ  from  contesting  its  validity,  and  could  not  insist  upon  hi> 

right  to  a  common-law  trial  by  jury.'  In  these  and  Uh 
[*  182]  like  cases  the  statute  must  be  read  with*  an  implied 

proviso  that  the  party  to  be  affected  shall  assent  tiiereto; 
and  such  consent  removes  all  obstacle,  and  lets  the  statute  in  to 
operate  the  same  as  if  it  had  in  terms  contained  the  condition' 
Id  criminal  cases,  however,  the  doctrine  that  a  constitutioul 
privilege  may  be  waived  must  be  true  to  a  very  limited  ext«^ 
only.  A  party  may  consent  to  waive  rights  of  property,  but  the 
trial  and  punishment  for  public  offences  are  not  within  the  pro?- 
ince  of  individual  consent  or  agi'eemeut. 


Judicial  Douhtt  on  Constitutional  QueBtions. 

It  has  been  said  by  an  eminent  jurist,  that  when  courts  are 
called  upon  to  pronounce  the  invalidity  of  an  act  of  legislation, 
passed  with  all  the  forma  and  ceremonies  requisite  to  give  it  the 
force  of  law,  they  will  approach  the  question  with  great  caulion, 
examine  it  in  every  possible  aspect,  and  ponder  upon  it  as  long  u 
delibemtlou  and  patient  atlcntion  can  throw  any  new  light  upon 
the  subject,  and  never  decliire  a  statute  void,  unless  the  nullity 
and  invalidity  of  the  act  are  placed,  in  their  judgment,  beyond 
reasonable  doubt.'     A  reasonable  doubt  must  be  solved  in  favoi 
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^The  question  whether  a  law  be  void  for  its  repugnancy  to 
the  constitution  is  at  all  times  a  question  of  much  delicacy,  which 
<night  seldom,  if  ever,  to  be  decided  in  the  affirmative  in  a  doubt- 
fid  case.  The  court  when  impelled  by  duty  to  render  such  a 
jndgment  would  be  unworthy  of  its  station  could  it  be 
BDmindful  *  of  the  solemn  obligation  winch  that  station  [*  188] 
imposes;  but  it  is  not  on  slight  implication  and  vague 
eoojecture  that  the  legislature  is  to  be  pronounced  to  have  tran- 
leended  its  powers,  and  its  acts  to  be  considered  as  void.  The 
opposition  between  the  constitution  and  the  law  should  be  such 
tkit  the  judge  feels  a  clear  and  strong  conviction  of  their  incom- 
patibility with  each  other.'*  ^  Mr.  Justice  Washington  gives  a 
leason  for  this  rule,  which  has  been  repeatedly  recognized  in 
other  cases  which  we  have  cited.  After  expressing  the  opinion 
that  the  particular  question  there  presented,  and  which  regarded 
the  constitutionality  of  a  State  law,  was  involved  in  difficulty 
•nd  doubt,  he  says :  '*  But  if  I  could  rest  my  opinion  in  favor  of 
the  constitutionality  of  the  law  on  which  the  question  arises,  on 
Qo  other  ground  than  this  doubt  so  felt  and  acknowledged,  that 
done  would,  in  my  estimation,  be  a  satisfactory  vindication  of  it. 
t  is  but  a  decent  respect  due  to  the  wisdom,  the  integrity,  and 
be  patriotism  of  the  legislative  body  by  which  any  law  is  passed, 
D  presume  in  favor  of  its  validity,  until  its  violation  of  the  con- 
titution  is  proved  beyond  all  reasonable  doubt.'*  ^ 
The  constitutionality  of  a  law,  then,  is  to  be  presumed,  because 
be  legislature,  which  was  first  required  to  pass  upon  the  ques- 
ion,  acting,  as  they  must  be  deemed  to  have  acted,  with  integ- 
ity,  and  with  a  just  desire  to  keep  within  the  restrictions  laid 


.  F^le,  11  Wend.  511;  Clark  v. 
tople,  26  Wend.  606 ;  Morris  v. 
In^,  3  Denio,  3S1;  N.  Y.,  &c, 
L  R.  Co.  V.  Van  Horn,  57  N.  Y.  473 ; 
laltimore  v.  State,  15  Md.  376 ;  Cot- 
Mi  V.  Commissioners  of  Leon  Co.,  6 
la.  610;  Cheney  v.  Jones,  14  Fla. 
67;  Lane  v.  Dorman,  4  HI.  238; 
Tewland  v.  Marsh,  19  III.  381;  Far- 
isn'  and  Mechanics'  Bank  v.  Smith, 
8.  &  R.  63;  Weister  v.  Hade,  52 
leaiL  St  477;  Sears  v.  Cottrell,  5 
Bdi.  251;  People  v.  Tyler,  8  Mich. 
!0;  Allen  County  Commissioners  r. 
hren,  22  Ind.  491 ;  State  v.  Robin- 


son, 1  Kan.  17;  Eyre  v.  Jacob,  14 
Grat.  426;  Gormley  v.  Taylor,  44 
Geo.  76 ;  State  v.  Cape  Girardeau,  &c. 
R.  R.  Co.,  48  Mo.  468;  Oleson  v. 
Railroad  Co. ,  38  Wis.  383;  Newsom  p. 
Cocke,  44  Miss.  352 ;  Slack  v.  Jacob, 
8  W.  Va.  612  ;  Commonwealth  v. 
Moore,  25  Grat.  951. 

1  Fletcher  v.  Peck,  6  Cranch,  128, 
per  Marshall^  Ch.  J. 

^  Ogden  0.  Saunders,  12  Wheat. 
270.  See  Kellogg  v.  State  Treasurer,  44 
Vt.  356,  359;  Slack  ©.  Jacob,  8  W.  Va. 
612. 
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by  the  oonstitation  upon  their  action,  have  adjudged  that  it 
They  are  a  co-ordinate  department  of  the  gOTemment  wit 
jodiotary,  invested  with  very  high  and  responatble  duties, 
BOmeof  which  their  acta  are  not  subject  to  judicial  scnitiD} 
they  legislate  under  the  Rolemnity  of  an  official  oath,  whid 
not  to  be  supposed  they  will  disregard.  It  must,  therefm 
supposed  that  their  own  doubts  of  the  constitutionaUty  of 
Mtion  have  been  deliberately  solved  in  its  favor,  so  tha 
oonrts  may  with  some  confidence  repose  upon  their  coueli 
U  one  based  upon  their  best  judgment.  For  although  it  is 
opoQ  the  authorities,  that  the  courts  should  sustain  legia 
action  when  not  clearly  satisfied  of  its  invalidity,  it  is  ec 
plain  in  reason  that  the  legislature  should  abstain  from  ado 
su(di  action  if  not  fully  assured   of  their  authority  to  i 

Respect  for  tlie  instrument  under  which  they  ex 
[*  184]  their  power  should  impel  the  *  legislature  in  ever 

to  solve  their  doubts  in  its  favor,  and  it  is  only  be 
we  are  to  presume  tliey  do  so,  that  courts  are  warranted  in{ 
weight  in  any  case  to  their  decision.  If  it  were  understood 
legislators  refrained  from  exercising  their  judgment,  or  th 
oases  of  doubt,  they  allowed  themselves  to  lean  in  favor  t 
aotion  they  desired  to  accomplish,  the  foundation  for  the 
we  have  cited  would  be  altogether  taken  away.^ 

As  to  what  the  doubt  shall  be  upon  which  the  court  is  ti 

llfTr! 
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tbit,  where  a  constmction  has  once  been  placed  upon  a  con- 
iCitatioDal  provision,  it  will  be  followed  afterwards,  even  though 
ill  original  adoption  may  have  sprung  from  deference  to  legisla- 
tire  action  rather  than  from  settled  convictions  in  the  judicial 


The  duty  of  the  court  to  uphold  a  statute  when  the  conflict 
between  it  and  the  constitution  is  not  clear,  and  the  implication 
iluch  must  always  exist  that  no  violation  has  been  intended  by 
i»  legislature,  may  require  it  in  some  cases,  where  the  meaning 
i  the  constitution  is  not  in  doubt,  to  lean  in  favor  of  such  a 
soDstmction  of  the  statute  as  might  not  at  first  view  seem  most 
imovLB  and  natural.  For  as  a  conflict  between  the  statute  and 
lie  constitution  is  not  to  be  implied,  it  would  seem  to  follow, 
rhere  the  meaning  of  the  constitution  is  clear,  that  the  courts  if 
fomble,  must  give  the  statute  such  a  construction  as  will  enable  it  to 
Ine  effect.  This  is  only  saying,  in  another  form  of  words,  that 
iie  court  must  construe  the  statute  in  accordance  with 
lie  legislative  *  intent ;  since  it  is  always  to  be  pre-  [*  185] 
RUDed  the  legislature  designed  the  statute  to  take  effect, 
ttd  not  to  be  a  nullity. 

The  rule  upon  this  subject  is  thus  stated  by  the  Supreme 
Dourt  of  Illinois:  **  Whenever  an  act  of  the  legislature  can  be  so 
X)n8trued  and  applied  as  to  avoid  conflict  with  the  constitution 
Bid  give  it  the  force  of  law,  such  construction  will  be  adopted  by 
^  courts.  Therefore,  acts  of  the  legislature,  in  terms  retro- 
ipective,  and  which,  literally  interpreted,  would  invalidate  and 
fcStroy  vested  rights,  are  upheld  by  giving  them  prospective  op- 
9itiou  only  ;  for,  applied  to,  and  operating  upon,  future  acts  and 
vuisactions  only,  they  are  rules  of  property  under  and  subject  to 
iich  the  citizen  acquires  property  rights,  and  are  obnoxious  to 
)  constitutional  limitation  ;  but  as  retroactive  laws,  they  reach 
and  destroy  existing  rights,  through  force  of  the  legislative  will, 
thout  a  hearing  or  judgment  of  law.  So  will  acts  of  the  legis- 
ure,  having  elements  of  limitation,  and  capable  of  being  so 
plied  and  administered,  although  the  words  are  broad  enough 
and  do,  litei-ally  read,  strike  at  the  right  itself,  be  construed 
imit  and  control  the  remedy  ;  for  as  such  they  are  valid,  but 
reapons  destructive  of  vested  rights  they  are  void ;  and  such 

1  People  V.  Blodgett,  13  Mich.  102. 
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force  only  will  be  given  the  acts  as  the  legislature  could  imj 
to  them." ' 

The  Supreme  Court  of  New  Hampshire,  a  similar  quest 
being  involved,  recognizing  their  ohligation  "  so  to  construe  CT 
act  of  the  legislature  as  to  make  it  consistent,  if  it  be  poasi 
with  the  provisions  of  the  constitution,"  proceed  to  the  exam! 
tion  of  a  statute  by  the  same  rule,  "  without  stopping  to  inqi 
what  construction  might  be  warranted  by  the  natural  import 
the  language  used."  ^ 

And  it  is  said  by  Harris,  J.,  delivering  the  opinion  of  the  i 
jority  of  the  Court  of  Appeals  of  New  York  :  "  A  legislative 
is  not  to  be  declared  void  upon  a  mere  conflict  of  interpretat 
between  the  legislative  and  the  judicial  power.  Before  proce 
ing  to  annul,  by  judicial  sentence,  what  has  been  enacted  by 
law-making  power,  it  should  clearly  appear  that  the  act  can 
be  supported  by  any  reasonable  intendment  or  allows 
[*  186j  presumption. "^  And  this  after  all  is  only  •  the  appl 
tion  of  the  familiar  rule,  that  in  the  exposition  of  as 
lite  it  is  the  duty  of  the  court  to  seek  to  ascertain  and  carry 
the  intention  of  the  legislature  in  its  enactment,  and  to  give 
effect  to  such  intention  ;  and  they  are  bound  so  to  construe 
statute,  if  practicable,  as  to  give  it  force  and  validity,  rather  i 
to  avoid  it,  or  render  it  nugatory.* 

The  rule  is  not  different  when  the  question  is  whether  i 
stjlnti.'  is  vuid.  lljiiii  when  tliL-  whole  is  assaJk-d.  1 
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ifore  nothing  is  repealed.^  Great  caution  is  necessary  in  some 
t,  or  the  rule  which  was  designed  to  ascertain  and  e£Fectuate 
^lative  intent  will  be  pressed  to  the  extreme  of  giving 
;  to  part  of  a  statute  exclusively,  when  the  legislative  intent 
hat  the  part  should  not  stand  except  as  a  component  part  of 
^hole. 

Inquiry  into  Legislative  Motives. 

»m  what  examination  has  been  given  to  this  subject,  it 
rs  that  whether  a  statute  is  constitutional  or  not  is  always 
stion  of  power ;  that  is,  a  question  whether  the  legislature 
particular  case,  in  respect  to  the  subject-matter  of  the  act, 
tanner  in  which  its  object  is  to  be  accomplished,  and  the 
of  enacting  it,  has  kept  within  the  constitutional  limits  and 
red  the  constitutional  conditions.    In  any  case  in  which  this 
on  is  answered  in  the  affirmative,  the  courts  are  not  at  lib- 
0  inquire  into  the  proper  exercise  of  the  power.    They  must 
le  that  legislative  discretion  has  been  properly  exer- 
^    *  If  evidence  was  required,  it  must  be  supposed  [*  187] 
:  was  before  the  legislature  when  the  act  was  passed  ;^ 
\  any  special  finding  was  required  to  warrant  the  passage  of 
irticular  act,  it  would  seem  that  the  passage  of  the  act  itself 
1;  be  held  equivalent  to  such  finding.*     And  although  it  has 

lepardson    v.    Milwaukee    and  '*  corporations  not  possessing  banking 

Railroad    Co.,   6    Wis.   605;  powers  or  privileges  may  be  formed 

p.  Judge  of  County  Court,  11  under  general  laws,  but  shall  not  be 

iO ;  Tims  v.  State,  20  Ala.  165 ;  created    by  special  acts,   except  for 

in  V.  Adams,  3  Gray,  476  ;  De-  municipal    purposes,    and    in    cases 

Mayor,  &c.  of  New  York,  35  where,  in  the  judgment  of  the  Gen- 

264 ;   Campau  o.   Detroit,   14  eral    Assembly,  the    objects  of    the 

276  ;  Childsv.  Shower, -18  Iowa,  corporation  cannot  be  attained  under 

Uarbeck  o.  New  York,  10  Bosw.  general    laws."      A   special    charter 

being  passed  without  any  legislative 

eople    V.   Lawrence,   36    Barb,  declaration  that  its  object  could  not 

People  V.   New  York  Central  be  attained  under  a  general  law,  the 

ad  Co.,  34  Barb.   137 ;  Balti-  Supreme    Court    sustained    it,    but 

ff.  State,  15  Md.  376  ;  Goddin  placed  their  decision  mainly  on  the 

mp,  8  Leigh,  154.  ground    that    the    clause    had    been 

ft  Camp  p.  Eveland,  19  Barb,  wholly  disregarded,   **and  it  would 

isher  p.  Scites,  4  W.  Va.  11.  now  produce  far-spread  ruin  to  de- 

hnson  v.  Joliet  and  Chicago  clare  such  acts  unconstitutional  and 

A  Co.,  23  111.  207.    The  Con-  void.**    It  is  very  clearly  intimated  in 

D    of     Illinois    provided    that  the  opinion,  that  the  legislative  prac- 

15 
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aometimes  been  ui^ed  at  the  bar  that  the  courts  ough 
into  tile  motives  of  the  legislature  irbere  fraud  and  com 
alleged,  and  annul  their  action  if  the  allegation  were 
the  azgument  baa  in  no  case  been  acceded  to  by  the  jui 
they  have  never  allowed  the  inquiry  to  be  entered  n 


6m,  and  this  deciaion  sustaining  it, 
did  violenoe  to  the  intent  o£  the  cou- 
•titatioii.  A  provision  in  the  Consti- 
tatioa  t£  lodians  that  "  no  act  shall 
tak«  effect  until  the  same  shall  have 
been  published  and  circulated  in  the 
HTeral  oouuties  of  this  State,  by  au- 
titnitf,  except  in  case  of  emergency," 
add*  the  vorda,  "  which  eraergencj 
shall  be  declared  in  the  preamble,  or 
in  the  body  of  the  law ; "  thus  clearly 
niaUng  the  legislative  declaration 
BMemrj.  Carpenter  p.  Montgomery, 
7  BlaeU.  41&;  Mark  r.  State,  15  Ind. 
98i  Hendrickaon  v.  Hendiickson,  7 
Ind.  18. 

1  Snnbtuy  and  Erie  R^lroad  Co. 
«.  Cooper,  8S  Penn.  St.  278  ;  Ex  parte 
NnrauD,  9  Cal.  503  ;  Baltimore  ir. 
State,  10  Md.  3TS  ;  Johnson  t.  Big- 
gins,  8  Met.  (Ey.)  666.  "  The  courts 
eannot  impute  to  tiie  legislature  any 
other  but   public   motives    for   their 


approve  a  bill  or  witb 
proval,  and  in  case  of  y 
corruptly,  by  our  mandt 
approval-  To  institute 
inquiry  vonid  be  a  direc 
the  independence  of  th 
and  a  usurpation  of  pon 
of  the  constitution." 
Defrees,  8  Ind.  303,  pv 
"We  are  not  at  Uberl 
into  the  motives  of  th 
We  can  only  examine  h 
under  the  constitution.' 
Ch.  J.,  in  £z parte  HcCi 
614.  The  same  doctrii 
by  Mr.  Justice  Hunt, 
Continental  Ins.  Co.,  9 
535  i  Albany  Law  JoniE 
p.  267.  And  see  McCn] 
11  Ind.  431 ;  Bradahai 
1  Neb.  IQ;  Ljon  r.  No 
480;  People  d.  Fla^,  4 
Slack  g.  Jacob,  B  W.^ 


II.] 
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18  are  the  same  here  as  those  which  preclude  an  inquiry  into 
lotiTes  of  the  governor  in  the  exercise  of  a  discretion  vested 
n  exclusively.  He  is  responsible  for  his  acts  in  such  a  case 
>  the  courts,  but  to  the  people.^ 


*  ConseqiLences  if  a  Statute  is  Void. 


[♦  188] 


hen  a  statute  is  adjudged  to  be  unconstitutional,  it  is  as  if  it 
oever  been.  Rights  cannot  be  built  up  under  it ;  contracts 
h  depend  upon  it  for  their  consideration  are  void ;  it  consti- 
a  protection  to  no  one  Vho  has  acted  under  it,  and  no  one 
l)e  punished  for  having  refused  obedience  to  it  before  the 
ion  was  made.'  And  what  is  true  of  an  act  void  in  toto  is 
also  as  to  any  part  of  an  act  which  is  found  to  be  unconsti- 
oal,  and  which,  consequently,  is  to  be  regarded  as  having 
r,  at  any  time,  been  possessed  of  any  legal  force. 


tity  over  the  subject,  have  acted 
the  question  of  removal  of  a 
f  seat,  no  question  of  motive 
e  gone  into  to  invalidate  their 

Itiomey- General  v.  Brown,  1 
522 ;  Wright  v.  Defrees,  8  Ind. 

r 

>troDg  V,   Daniel,   5  Ind.  348; 

n  p.  Hammond,  3  McLean,  107 ; 

ley  V.  Commercial  liank,  6  Mc- 
142;  Detroit  v.  Martin,  34 
170;   Hoover  v    Barkhoof,  44 

113;  Clark  o.  Miller,  54  N.  Y. 

Sumner  v,  Beeler,  50  Ind.  341 ; 

ber  V.  Storey  Co.,  5  Nev.  244. 

ne  acting  as  an  officer  under  an 

isfcitutional    law    was    held    in 

noQwealth  v.  McCombs,  56  Penn. 

30,  to  be  an  officer  de  facto. 

could  hardly  be  so,  however,  if 

law  creating  the  office  was  un- 

kilutional.     There    can    be    no 


officer  de  facto  when  there  is  no  office. 
See  Carleton  r.  People,  10  Mich.  250. 
In  People  v.  Salomon,  54  111.  46,  a 
ministerial  officer  was  severely  cen- 
sured for  presuming  to  disregard  a 
law  as  unconstitutional.  .The  court 
found  it  to  be  valid,  but  if  they  had 
held  •  the  contrary,  the  officer  cer- 
tainly could  not  have  been  punished 
for  anticipating  tlieir  decision  in  his 
own  action.  In  Texas  it  is  held  that 
an  act  held  unconstitutional  must  be 
deemed  to  have  the  force  of  law  for 
the  protection  of  officers  acting  under 
it  up  to  the  time  of  the  decision  de- 
claring it  void.  Sessums  v.  Botts, 
34  Tex.  335.  If  a  decision  adjudging 
a  statute  unconstitutional  is  after- 
wards overruled,  the  statute  is  to  be 
considered  as  having  been  in  force  for 
the  whole  period.  Pierce  v.  Pierce, 
46  Ind.  86. 
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[•189]  •CHAPTER   VIII. 

THE  SEVIEAL  GRADES   OP   MUNICIPAL  GOVEBNMEHT. 

In  the  examination  of  Ameiican  conBtitutional  law,  we  shill 
□ot  &U  to  Dotice  the  care  takeu  and -the  means  adopted  to  bring 
the  ageocies  by  which  power  is  to  be  exercised  as  near  as  pos^lt 
to  tiie  subjects  upon  which  the  power  is  to  operate. 

In  coDtradistinction  to  those  governments  where  power  is  «»■ 
centxated  in  one  man,  or  one  or  more  bodies  of  men,  wbow 
snperrision  and  active  control  extends  to  all  the  objects  of  gor- 
emment  within  the  territorial  limits  of  the  State,  the  Americu 
system  is  one  of  complete  decentralization,  the  primary  and  vital 
idea  of  whicli  is,  that  local  afFuirs  shall  be  mantled  by  local  au- 
thorities, Bnd  general  affiiii-s  only  by  the  central  authority.  K 
was  under  the  control  of  this  idea  that  a  national  constitotki 
was  formed,  under  which  tlie  States,  while  yielding  to  the  d>* 
tional  government  complete  and  exclusive  jurisdiotion  over  exte^ 
nal  affoiis,  conferred  upon  it  such  powers  only,  in  regard  to  mittes 
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istinctively,  adopted  it  in  their  frame  of  govern- 

md  *  no  other  has  ever  supplanted  it,  or  even  found  [*  190] 

tes.     In   most  of  the  colonies  the  central  power 

[  and  provided  for  the  organization  of  the  towns ;  ^  in  one 

;  the  towns  preceded  and  created  the  central  authority ; ' 

all,  the  final  result  was  substantially  the  same,  that  towns, 

},  boroughs,  cities,  and  counties  exercised  the  powers  of 

>vemment,  and  the  Colony  or  State  the  powers  of  a  more 

1  nature.^ 


'  an  interesting  history  of  the 
m  in  Connecticat  on  tiiis  sab- 
)  Webster  v.  Harwinton,  32 
U.     In  New  Hampshire,  see 

Allenstown,  34  N.  H.  851. 
med  note  to  Commonwealth 
ury,  9  Gray,  503,  will  give 
information  concerning  the 
tion  and  authority  of  towns 
aasachosetts  provinces.  And 
>le  V.  Hurlbut,  24  Mich.  98. 
iott  well  says  :  **  The  prime 
of  New  England  and  of  the 
public  was  and  is  in  the  munic- 
BEmments  and  in  the  homes." 
adds,  that  among  the  earliest 
eeided  in  Massachusetts  was, 
ivial  things  should  be  ended 
B."  (1635.)  ElUott's  New 
,  Vol.  I.  p.  182. 
)de  Island;  see  Arnold's  His- 

7.  It  is  remarked  by  this 
that,  when  the  charter  of 
■land  was  suspended  to  bring 
ony  under  the  dominion  of 
**•  the  American  ftystem  of  town 
mlf ,  which  necessity  had  com- 
thode  Island  to  initiate  fifty 
efore,  became  the  means  of 
Dg  the  individual  liberty  of 
en  when  that  of  the  State  or 
was  crushed."    Arnold,  Vol. 

• 

rhe  townships,"  says  De 
ille,  '*are  only  subordinate 
taie  in  those  interests  which 
erm  social,  as  they  are  com- 
ill  of  the  citizens.  They  are 
lent  in  all  tiiat  conoems  them- 


selves, and  among  the  inhabitants  of 
New  England  I  believe  that  not  a  man 
is  to  be  found  who  would  acknowl- 
edge that  the  State  has  any  right  to 
interfere  in  their  local  interests.  The 
towns  of  New  England  buy  and  sell, 
prosecute  or  are  indicted,  augment 
or  diminish  their  rates,  without  the 
slightest  opposition  on  the  part  of  the 
administrative  authority  of  the  State. 
They  are  bound,  however,  to  comply 
with  the  demands  of  the  community. 
If  a  State  is  in  need  of  money,  a  town 
can  neither  give  nor  withhold  the 
supplies.  If  a  State  projects  a  road, 
the  township  cannot  refuse  to  let  it 
cross  its  territory ;  if  a  police  regula- 
tion is  made  by  the  State,  it  must  be 
enforced  by  the  town.  A  uniform 
system  of  instruction  is  organized  all 
over  the  country,  and  every  town  is 
bound  to  establish  the  schools  which 
the  law  ordains.  .  .  .  Strict  as  this 
obligation  is,  the  government  of  the 
State  imposes  it  in  principle  only,  and 
in  its  performance  the  township  as- 
sumes all  its  independent  rights. 
Thus  taxes  are  voted  by  the  State, 
but  they  are  assessed  and  collected 
by  the  township;  the  existence  of  a 
school  is  obligatory,  but  the  township 
builds,  pays,  and  superintends  it.  In 
France,  tiie  State  collector  receives 
the  local  imposts;  in  America,  the 
town  collector  receives  the  taxes  of 
the  State.  Thus  the  French  govern- 
ment lends  its  agents  to  the  commune; 
in  America,  the  township  is  the  agent 
of  the  government.     The  fact  alone 
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The  several  State  constitutions  have  been  framed  with  tSa 
system  in  view,  and  tlie  delegations  of  power  which  they  make, 
and  the  express  and  implied  restraints  which  they  impose  tliere- 
upon,  can  only  be  correctly  understood  and  construed  by  keeping 
in  view  its  present  existence  and  anticipated  continuance.  Then 
are  few  of  the  general  rules  of  constitutional  law  that  are  iiot 
more  or  less  affected  by  the  fact  that  the  powers  of  government, 
instead  of  being  concentrated  in  one  body  of  men,  are  ciirefuIlT 

distributed,  with  a  view  to  being  exercised  with  inlelli- 
[•191]  gence,  •  economy,  and  facility,  and  as  far  as  pohSilile  hj 

the  persons  most  directly  and  immediately  interested. 
It  has  already  been  seen  that  (he  legislature  cannot  delegate ib 
power  to  make  laws  ;  but  fundamental  as  this  maxim  is.  it  isw 
qualified  by  the  customs  of  our  race,  and  by  other  maxims  whici 
regard  local  government,  that  tlie  rij,'bt  of  the  legislature,  in  tie 
entire  absence  of  autborizalion  or  probihition,  to  create  towiisand 
other  inferior  raunicipid  organizations,  and  to  confer  upon  them 
the  powers  of  local  government,  and  especially  of  local  taxatinn 
and  police  regulation  usual  with  such  corporations,  would  alw»J< 
pass  unchallenged.  The  legislature  in  tiiese  cases  is  not  regarded 
as  delegating  its  authority,  because  the  regulation  of  such  iocil 
affairs  as  are  commonly  left  to  local  boards  and  ofBcers  is  not  un- 
derstood to  belong  properly  to  the  State;  and  when  it  interfere*, 
as  sometimes  it  must,  to  restrain  and   control    the  local  aclios, 
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3ople  of  the  municipalities,  however,  do  not  define  for 
M  their  own  rights,  privileges,  and  powers,  nor  is  there 
ion  law  which  draws  a  definite  line  of  distinction  be- 
3  powers  which  may  be  exercised  by  the  State,  and  those 
ist  be  left  to  the  local  governments.^  The  munioipalities 
L  to  the  State  for  such  charters  of  government  as  the 
e  shall  see  fit  to  provide  ;  and  they  cannot  prescribe  for 
»  the  details,  though  they  have  a  right  to  expect  that 
rters  will  be  granted  with  a  recognition  of  the 
^principles  with  which  we  are  familiar.  The  [*192] 
)r  the  general  law  under  which  they  exercise 
ers,  is  their  constitution,  in  which  they  must  be  able  to 
lority  for  the  acts  they  assume  to  perform.  They  have 
int  jurisdiction  to  make  laws  or  adopt  regulations  of 
nt;  they  are  governments  of  enumerated  powers,  act- 
lelegated  authority ;  so  that  while  the  State  legislature 
jise  such  powers  of  government  coming  within  a  proper 
»n  of  legislative  power  as  are  not  expressly  or  impliedly 
U  the  local  authorities  can  exercise  those  only  which 
ssly  or  impliedly  conferred,  and  subject  to  such  regula- 
58trictions  as  are  annexed  to  the  grant.^ 
eation  of  municipal  corporations,  and  the  conferring 
Q  of  certain  powers  and  subjecting  them  to  correspond- 
,  does  not  deprive  the  legislature  of  the  State  of  that 
3ntrol  over  their  citizens  which  was  before  possessed. 

of  New  York  v.  Ryan,  2  164 ;  Goldthwaite  v.  Montgomery,  50 

h,  368;  St.  Louis  v,  Ras-  Ala.  486;  Cross  v.  Hopkins,  6  W.  Va. 

503;  Bliss  v.  Kraus,   16  323. 
55;  Trigally  V.  Memphis,         ^  As  to  the  common  law  affecting 

2;   Durach*8  Appeal,    63  these  corporate  existences,  and   the 

191;   State  v.  Wilcox,  45  effect  of  usage,  see  2  Kent,  278,  279. 
Jones   V.    Richmond,   18         ^  Stetson  v.    Kempton,    13    Mass. 

State  V.  Neill,  24  Wis.  272;  Willard  r.  Killingworth,  8  Conn, 

yr.  M'Atee,  7  Bush,  667;  254;    Abendroth    v.    Greenwich,   29 

Rep.  309;  Burckholter  o.  Conn.  363;  Baldwin  r.  Nortli  Bran- 

rllle,  20Ohio,  308;  People  ford,  32  Conn.  47;  Webster  r.  Har- 

24  Mich.  108;  s.  c.  9  Am.  win  ton,   32   Conn.   131 ;   Douglass  v. 

fills  V.  Charleton,  29  Wis.  Placerville,  18  Cal.  643 ;  Lackland  v, 

onwealth  v.  Coyningham,  Northern  Missouri   Railroad  Co.,  31 

.  76;  People  v,  Kelsey,  34  Mo.  180;  Mays  v.  Cincinnati,  1  Ohio, 

ugman  v,  Chicago,  78  111.  n.  s.  268  ;  Frost  r.  Belmont,  6  Allen, 

f  V.  Raleigh,  4  Jones  Eq.  152;  Hess  v.  Pegg,  7  Nev.  23;  Ould 

p.  Charlestown,  114  Mass.  v.  Richmond,  23  Grat.  464;  Young- 

n  V,  Goodnow,  39  Conn,  blood  v.  Sexton,  32  Mich.  406. 
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It  still  has  authority  to  amend  their  charters,  enlarge  or  din 
their  powers,  extend  or  limit  their  boundaries,  consolidat* 
or  more  into  one,  overrule  their  legislative  action  wheneve; 
deemed  unwise,  impolitic,  or  unjust,  and  even  abolish  them 
gether  in  the  legislative  discretion,  and  substitute  those  whic 
dififerent.'     The   rights   and   franchises   of  such  a  corjion 


»  St.  Louis  i>.  Allen,  13  Mo.  400; 
Colos  V.  Madison  Co.,  Breese,  115; 
Richlaud  County  v.  Lawrence  County, 
12111.  1;  Trustees  of  Schools  p.  Tat- 
tnan,  13  III.  27;  Robertson  v.  Rock- 
ford,  21  lU.  1 ;  People  v.  l'o\¥er,  25 
III.  187;  St.  Louis  v.  Kuaselt,  0  Mo. 
608;  Stftte  p.  Cowan,  2!t  Mo.  330; 
McKim  V.  Odoi-n,  3  Bland.  407 ; 
Graiibj  f.  Thurston,  23  Conn.  41(i ; 
Harrison  Justices  p.  Holland,  3  Grat. 
247;  Brighton  v.  Wilkinson,  3  Alien, 
27;  Sloan  v.  State,  S  Ulackf.  3iil  ; 
Mills  V.  Williams,  11  Ired.  iioS;  Lan);- 
worthy  u.  Dubuque,  10  Iowa,  2T1 ; 
Weeks  r.  Milwaukee,  10  Wis.  242; 
State  c.  Branin,  23  N.  J.  484;  Pat- 
terson V.  Society,  &c.,  24  N.  J.  385; 
Atchison  v.  Bartholow,  4  Kan.  124; 
City  of  St  Louis  v.  Caffierata,  34  Mo. 
84;  People  v.  Draper,  15  N.  Y.  5-32; 
Hawkins  v.  Commonwealth,  70  I^enn. 
St  151;  People  v.  Tweed.  03  N.  Y. 


upon  municipal  corporations  as 
secured  to  them  by  the  constil 
People  V.  Piukney,  32  N.  Y 
The  creditors  of  a  county  canoi 
vent  the  legislature  reducing  its 
notwithstanding  their  security  i 
diminished  thereby.  Wade  e. 
mond,  18  Grat  583.  Compare: 
V.  I'ensacola,  2  Woods,  633 
Galosburg  u.  Hawkinson.  75  111 
ilader  v.  Road  District,  36  N.  J 
This  power  ia  not  defeated  or  ■' 
by  the  circumstance  that  the  i 
ipal  corporation  was  by  its  t 
made  the  trustee  of  a  charity;  ; 
such  ease,  if  the  corporation  is 
isheii,  the  Court  of  Chancery  n 
cinpowei'ed  and  directed  by  the  i 
ing  act  to  appoint  a  new  tnu 
take  charge  of  the  property  aiu 
cute  the  trust  Montpelier  t. 
Montpelier,  30  Vt.  12.  And  so 
rison  V.  Bridgetou,  16  Mass.  16; 
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beti^  granted  for  the  purposes  of  goveminent,  can  never 
'become  such  vested  rights  as  against  the  State  that  they  [*  193] 
einnot  be  taken  away ;  nor  does  the  charter  constitute 
I  contract  in  the  sense  of  the  constitutional  provision  which 
prohibits  the  obligation  of  contracts  being  violated.^  Restraints 
ODthe  legislative  power  of  control'  must  be  found  in  the  consti- 
totion  of  the  State,  or  they  must  rest  alone  in  the  legislative 
discretion.'    If  the  legislative  action  in  these  cases  operates  inju- 


Kor  win  it  affect  the  indebtedness  of 
ie  eorporation,  which  will  continne 
ll  be  its  indebtedness  under  its  new 
•pniation.  Olney  v.  Harvey,  50 
E  453.  A  general  statute,  contain- 
iif  s  clause  repealing  all  statutes  con- 
twy  to  its  provisions,  does  not  repeal 
idaose  in  a  municipal  chai'ter  on  the 
■M  subject.  State  v.  Branin,  23 
I.J.4Si. 

*  This  principle  was  recognized  by 
ie  several  judges  in  Dartmouth  Col- 
kp  f.  Woodward,  4  Wheat.  518. 
iidsee  People  o.  Morris,  13  Wend, 
ttl;  St  Louis  0.  Russell,  9  Mo.  507; 
Ifaa^lier  v.  East  Montpelier,  29  Vt. 
12;  Trustees  of  Schools  v.  Tatman, 
urn.  30;  Brighton  v.  Wilkinson,  2 
AIIeii,27;  Reynolds  v.  Baldwin,  1  La. 
iui.  l(^2;  Police  Jury  v,  Shreveport, 
ILs.  Ann.  665;  Mt  Carmel  v:  Wabash 
Osmty,  50  HI.  69 ;  Lake  View  v.  Rose 
BOl  Cemetery,  70  HI.  191;  Zitske  v. 
Goldberg,  38  Wis.  216 ;  Dillon,  Mun. 
0«p.  If  24,  80,  37. 

«  See  ante,  p.  ♦35;  post,  pp.  ♦230, 
W.  *«  Where  a  corporation  is  the 
am  creature  of  legislative  will,  es- 
ttGidied  for  the  general  good  and  en- 
imnd  by  the  State  alone,  the  legisla- 
tst  may,  at  pleasure,  modify  the  law 
ky  which  it  was  created.  For  in  that 
OM  there  would  be  but  one  party  ef- 
teed, — the  goTemment  itself, — and 
ttwefore  not  a  contract  within  the 
aasning  of  the  constitution.  Thetrus- 
fcn  of  such  a  corporation  would  be  the 
fecn  mandatories  of  the  State,  hay- 
^  DO  personal  interest  involved, 
ttd  could  not  complain  of  any  law 


that  might  abridge  or  -destroy  their 
agency."  Montpelier  Academy  v. 
George,  14  La.  Ann.  406.  In  Trustees 
of  Schools  9.  Tatman,  13  111.  30,  the 
court  say:  **  Public  corporations  are 
but  ^arts  of  the  machinery  employed 
in  carrying  on  the  affairs  of  the  State; 
and  they  are  subject  to  be  changed, 
modified,  or  destroyed,  as  the  exigen- 
cies of  the  public  may  demand.  The 
State  may  exercise  a  general  superin- 
tendence and  control  over  them  and 
their  rights  and  effects,  so  that  their 
property  is  not  diverted  from  the  uses 
and  objects  for  which  it  was  given  or 
purchased."  It  is  a  lawful  exercise 
of  legislative  authority  upon  the  di- 
vision of  counties,  towns,  &o.,  to  con- 
fer a  part  of  the  corporate  property  of 
the  old  corporation  upon  the  new, 
and  to  direct  the  old  body  to  pay  it 
over  to  the  new.  Harrison  ».  Bridge- 
ton,  16  Mass.  16 ;  Salem  Turnpike  v, 
Essex  Co.,  100  Mass.  282 ;  Whitney  v. 
Stow,  111  Mass.  368;  Stove  v.  Charles- 
town,  114  Mass.  214;  Sedgwich  Co. 
V.  Banker,  14  Kan.  498;  Portwood 
V.  Montgomery,  52  Miss.  528  ;  Bris- 
tol V.  New  Chester.  3N.  H.  524;  Mil- 
waukee Town  v.  Milwaukee  City,  12 
Wis.  93  ;  Marshall  Co.  Court  v. 
Calloway  Co.  Court,  3  Bush,  93. 
But  it  seems  that  an  apportionment 
of  property  can  only  be  made  at  the 
time  of  the  division.  Windham  v. 
Portland,  4  Mass.  390;  Hampshire  v. 
Franklin,  16  Mass.  76.  See  Richland 
9.  Lawrence,  12  111.  8;  Bowdoinham 
V,  Richmond,  6  Me.  112.  In  the 
latter  case,  it  was  held  that  the  ap- 
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rionsly  to  the  municipalities  or  to  individuals,  the  reme 
wiA  the  onurtH.  The  courts  have  do  power  to  interfere 
people  muHt  be  looked  to,  to  right  through  the  ballo 
theM  wrongs.'  This  is  the  general  rule ;  and  the  ezcej 
it  aM  not  numerous,  and  will  be  indicated  hereafter. 


portionment  of  debts  between  aa  old 
towit  and  one  created  from  it  was  in 
tboiuttareof  a  contract;  and  it  was 
not  in  the  power  of  the  legislature 
^terwuda  to  release  the  new  town- 
■hip  from  pajment  of  ita  share  as 
thni  determined.  But  tfae  case  of 
Isjtoa  t.  New  Orleans,  13  La.  Ann. 
51C,  Is  eonira.  See  also  Borough  of 
Dnnmora'a  Appeal,  52  Penn.  St-374, 
which  in  principle  seems  to  accord 
with  tha  Louisiana  cose.  In  Biims  v. 
Clarion  County,  62  Penn.  St  422.  it 
was  held  the  legislature  had  the  power 
to  open  a  settlement  made  bj  county 
anditon  with  the  count;  treasurer, 
and  to  compel  them  to  settle  with 
him  on  priocipleB  of  equity.  See 
farther,  Cambridge  v.  Lexington,  17 
Fiok.  SS3;  Attorney- General  r.  Cam- 
bridge, 16  Gray.  247 ;  Clark  t>.  Cam- 
bridge, An.  Bridge  Proprietors,  104 
Haas.  33S.  Tfae  legislature  has  power 
to  lay  out  a   road    through   several 


*  "  The  correction  of  th 
is  as  readily  attained  at  the 
as  it  would  be  by  subJM 
judicial  revision.  A  citixen 
her  of  citisens  may  be 
from  a  county  free  from  dt 
no  taxation  for  county  pal 
added  to  an  adjacent  one,  « 
are  heavy,  and  whose  taxi 
are  exercised  to  the  utm 
allowed  by  law,  and  this,  tc 
coDBultiug  their  wishes, 
every  day.  Perhaps  a  majt 
people,  tliua  annexed  to  a 
or  thrown  into  a  new  com 
division  of  an  old  one, 
petitioned  the  legislature 
change ;  but  tbis  is  no  re 
outvoted  minori^,  or  the 
who  deems  himself  oppe 
vexed  by  tha  change, 
then,  to  prevent  such  oocav 
ships,  deny  the  power  entU 

"  It  most  be  borne  in  mine 
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*  Ptnoers  of  Public  Corporations. 


[♦  194] 


[le  powers  of  these  corporations  are  either  express  or  implied. 
I  former  are  those  which  the  legislative  act  under  which  they 
t  confers  in  express  terms ;  the  latter  are  such  as  are  neces- 
in  order  to  carry  into  effect  those  expressly  granted,  and 
*h  must,  therefore,  be  presumed  to  have  been  within  the 
ition  of  the  legislative  grant.^  Certain  powers  are  also  inci- 
d  to  corporations,  and  will  be  possessed  unless  expressly  or 
iplication  prohibited.  Of  these  an  English  writer  has  said : 
nanicipal  corporation  has  at  common  law  few  powers  beyond 

of  electing,  governing,  and  removing  its  members,  and 
ating  its  franchises  and  property.  The  power  of  its  govern- 
flScers  can  only  extend  to  the  administration  of  the  by-laws 
other  ordinances  by  which  the  body  is  regulated."  ^  But 
>at  being  expressly  empowered  so  to  do,  they  may  sue  and 
led  ;  may  have  a  common  seal ;  may  purchase  and 
lands  and  other  *  property  for  corpoi-ate  purposes,  [*195] 
convey  the  same ;  may  make  by-laws  whenever 
*sary  to  accomplish  the  design  of  the  incorporation,  and 
rce  the  same  by  penalties  ;  and  may  enter  into  contracts  to 
tuate  the  corporate  purposes.^  Except  as  to  these  incidental 
grs,  and  which  need  not  be,  though  they  usually  are,  men- 
jd  in  the  charter,  the  charter  itself,  or  the  general  law  under 
jh  they  exist,  is  the  measure  of  the  authority  to  be  exercised. 

the  general  disposition  of  the  courts  in  this  country  has 
L  to  confine  municipalities  within  the  limits  that  a  strict  con- 
ation of  the  grants  of  powers  in  their  charters  will  assign  to 
a ;  thus  applying  substantially  the  same  rule  that  is  applied 


2  Kent,  278,  note ;  Halstead  v, 
>r,  Ac.  of  New  York,  3  N.  Y. 

Hodges  0.  Buffalo,  2  Denio,  112 ; 

London  p.  Brainerd,  22  Conn. 
Slate  9.  Ferguson,  33  N.  H.  424; 
iiUan  V,  Liee  County,  3  Iowa,  311; 
'ayette  r.  Cox,  5  Ind.  38 ;  Clark 
«  Moines,  19  Iowa,  212;  State  v, 
istown,  33  N.  J.  63;  Beaty  v. 
rler.  4  Pet  162 ;  Mills  t;.  Gleason, 
is.  470.  In  this  last  case,  it  was 
that  these  corporations  had  im- 


plied power  to  borrow  money  for 
corporate  purposes.  And  see  also 
Ketcham  v.  Buffalo,  14  N.  Y.  358. 

*  Willcock  on  Municipal  Corpora- 
tions, tit.  769. 

•  Angell  &  Ames  on  Corp.  §§  111, 
239;  2  Kyd  on  Corp.  102;  State  v. 
Ferguson,  33  N.  H.  430.  See  Dillon, 
Mun.  Corp.,  for  an  examination,  in 
the  light  of  the  authorities,  of  the 
several  powers  here  mentioned. 
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to  charters  of  private  incorporation.'  The  reasonable  presump- 
tion is  that  the  State  lias  granted  in  clear  and  unmistakable 
terms  all  it  has  designed  to  grant  at  all. 


>  Dnder  a  cilj  charter  wliich  au- 
tliorized  the  common  council  to  ap- 
point assesBora  for  the  purpose  of 
awarding  damages  to  those  through 
vhose  property  a  street  might  be 
opened,  and  to  aaaesa  auch  (lam3i:ea 
on  the  property  benefited,  it  was  de- 
cided th.it  the  council  were  not  t'm- 
powered  to  levy  a  tax  to  pay  for  the 
other  expenses  of  opening  the  street 
Reed  p.  Toledo.  18  Ohi  IGl  S  a 
power  to  enact  by-laws  and  di 
to  abate  and  remove  n  is  w  U 

not  authorize  tfae  passi  g    f  I 

nance  to  prevent  nuisan  t      m 

pose  peo^tiee  for  tfae  cr  t  tl  f 
Rochester  e.  Collins,  1_  Bdrb  9 
A  power  to  impose  penalties  for  ob- 
Oruclumii  to  streets  would  not  author- 
ize the  like  penalties  for  encroac/imfnln 
upon  streets,  where,  under  the  general 
laws  of  the  State,  the  ofieiieea  are 
recogiiueed  as  difloreut  and  distinct. 
Grand  Kapids  i'.  Hughes.  15  Mich. 
54.  Authority  to  levy  a  tax  on  real 
and  iiersouAl  estate  would  not  warrant 
f  tax.  espeeiBlly  when 


i-2i.  In  Dunham  v.  Rochester,  S 
Cow.  40.O,  it  is  said:  "  For  all  thi 
purposes  of  jurisdiction,  corporalioni 
arc  like  the  inferior  courts,  aud  mud 
show  tlie  power  given  them  in  eTuj 
case.  If  this  be  wanting,  their  fn- 
ceedings  must  be  holden  void  whenem 
they  come  in  iiuestioii,  even  collater- 
ally; for  they  are  not  judicial  and 
subject  to  direct  r 

Kyd  on  Corp.  101-107."  Thepowr 
to  create  indebtedness  does  aot  by 
uiplication  carry  with  it  a  ponei  tn 
tax  for  its  payment.  Jeffries  r.  Li»- 
euce,  42  Iowa,  40S.  The  approria( 
ote  of  the  citizens  cannot  give  > 
authority  the  law  has  not  conferrat 
McHherson  r.  Faster,  43  low*.  «. 
See  Hatkettstown  v.  Swocihimfr.  JI 
N.  J.  191.  The  power  "to  enut 
ordinances  necessary  for  govemnieat " 
docs  not  authorize  the  grant  of  thi 
franchise  of  a  toll-bridge.  WilliamsF. 
Davidson,  4:1  Tex.  1.  In  Nsshrilb 
p.  Ray,  19  Wall.  488,  four  of  tit 
eight  justices  of  ttie  Supreme  Court 
denied  the  power  of  mniiieipal  c^rpo- 
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t  follow  that,  if  in  any  case  a  party  assumes  to  [♦  196] 
a  corporation  on  the  supposition  that  it  pos- 
ters which  it  does  not,  or  to  contract  in  any  other 
Gtn  is  permitted  by  the  charter,  he  will  not  be  allowed, 
nding  he  may  have  complied  with  the  undertaking  on 

0  maintain  a  suit  against  the  corporation  based  upon 
orized  action.  Even  where  a  party  is  induced  to  enter 
c  for  a  corporation  by  the  false  representations  of  cor- 
cers,  in  regard  to  the  existence  of  facts  on  which  by 
wer  of  the  corporation  to  enter  upon  the  work  depends, 

representations  cannot  have  the  effect  to  give  a  power 
;he  particular  case  was  wanting,  or  to  validate  a  con- 
*wise  void,  and  therefore  can  afford  no  ground  of  action 
3  corporation  ;  but  every  party  contracting  with  it  must 
e  of  any  want  of  authority  which  the  public  records 
w.^    This  is  the  general  rule,  and  the  cases  of  unau- 

1  V.  Meadville  (Sup.  Ct.  burg  had  power  to  open,  regulate, 
I  Western  Jurist,  50t5.  See  grade,  and  pave  streets,  but  only  upon 
le  V.  Ray,  19  Wall.  468 ;  petition  signed  by  one-third  of  the 
^harp,  17  Barb.  435,  28  persons  owning  lands  within  the  assess- 
nd  27  N.  Y.  611 ;  Doug-  ment  limits.  A  party  entered  into  a 
rville,  18  Cal.  643;  Mount  contract  with  the  corporation  for  im- 

Breeze,   11  Iowa,   399;  proving  a  street  upon  the  false  repre- 

nery,  14  Me.  375;  Mayor,  sentations  of  the  council  that  such  a 

IV.  Macon  and  Western  petition  had  been  presented.     Held, 

7  Geo.  224;  Hopple  v,  that  the  provision  of  the  law  being 

^hio,  N.  8.  311;  Lackland  public,  and  all  the  proceedings  leading 

Missouri  Railroad  Co.,  to  a  determination  by  the  council  to 

Smith  V.  Morse,  2  Cal.  make  a  particular  improvement  being 

t  V.  Borough  of  Binning-  matters  of  record,  all   persons  were 

»im.    St.   15 ;    Tucker  t7.  chargeable  with  notice  of  the  law  and 

by,  4  Nev.   20;  Leaven-  such  proceedings;  and  that,  notwith- 

>rton,  1  Kan.  432 ;  Kyle  standing  the  false  representations,  no 

nd.  84;  Johnson  o.  PhUa-  action  would  lie  against  the  city  for 

Penn.  St.  451 ;  Kniper  v.  work  done  under  the  contract.     Swift 

'  Bush,  599;  Johnston  v.  v.  Williamsburg,  24  Barb.  427.     ''If 

1  Bush,  527 ;  Williams  v.  the  plaintiff  can  recover  on  the  state 

3  Tex.  1 ;  Burrit  v.  New  of  facts  he  has  stated  in  his  complaint, 

Nin.  174 ;  Logan  v,  Payne,  the  restrictions  and  limitations  which 

4 ;  Field  v.  Des  Moines,  the  legislature  sought  to  impose  upon 

;  Vance  v.  Little  Rock,  30  the  powers  of  the  common  council 

^lish  V.  Chicot  County,  will  go  for  nothing.     And  yet  these 

I;  Pullen  v.  Raleigh,  68  provisions  are  matters  of  substance, 

Dhishohn  o.  Montgomery,  and  were  designed  to  be  of  some  ser- 

^.  vice  to  the  constituents  of  the  com- 

nmon  council  of  Williams-  mon  council.     They  were  intended  to 
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thonzed  action  which  may  liind  the  corporation  are  exceplional, 
and  will  be  referred  to  further  on. 


protect  the  owners  of  liinds  and  tlie 
toj-paj'era  oF  the  city,  as  well  u^niiist 
the  frnuda  and  impositions  of  the  con- 
tractors who  might  be  employed  to 
make  locni  improvements,  as  agninst 
the  illegal  acts  of  the  common  council 
themselves  in  employing  the  contrac- 
tors. But  if  the  plaintiff  can  recover 
in  this  action,  of  what  value  or  effect 
are  all  these  safeguard^?  If  the  coill- 
inon  council  desire  to  make  a  local 
improvement,  which  the  persons  to  he 
heneflted  therehy,  and  to  he  assessed 
therefor,  are  unwilling  to  have  made., 
the  coDseut  of  the  owners  may  ha 
■wholly  dispensed  with,  nccor.iing  to 
the  plaintiffs  theory.  The  common 
council  have  only  to  ropre.^ezit  that 
the  proper  petiljou  has  beeu  presented 
and  the  proper  proceedings  huve  heen 
taken,  to  warrant  tlie  improvement. 
They  then  euter  into  the  coutnict. 
The  improvement  is  made.  Those 
Other  safeguards  for  an  assessment  of 
the  expenses  and  for  reviewing  the 
proceedings  may  or  may  not  be  taken. 
But  when  the  work  is  completed  and 
Is  to  he  paid  for.  it  is  found 


able  with  notice  of  fbe  contents  oltO 
tliese  papers.  It  is  obvious  that  tiM 
restrictions  and  limitations  impoof 
hy  the  law  cannot  be  thus  vniti 
The  consent  of  the  parties  intrrwU 
in  such  improvements  cannot  be  di*. 
pensedwith;  the  responsibility,  "hti 
the  conditions  precedent  created  \lj 
the  statute  impose,  cannot  be  tfaron 
off  in  this  manner.  For  the  effect  et 
doing  so  is  to  shift  entirely  the  burdu 
of  making  these  local  iinprovenieDta 
to  relieve  those  on  whom  tbe  lar 
sought  to  impose  the  expense,  ud 
to  throw  it  on  otlicrs  who  are  Mt 
liahle  either  in  law  or  moraJa." 

So  where  the  charter  of  DetntI 
provided  that  no  public  work  stioiU 
be  contracted  for  or  commenced  oDtJl 
an  assessment  Jiad  been  levied  to  <!»■ 
fray  the  exjiense.  and  that  no  sai 
work  should  be  paid  or  contracted  to 
be  paid  for,  except  out  of  the  prconA 
of  the  tax  thus  levied,  it  was  bdi, 
that  the  city  corporation  had  no  pgwR 
to  inakc  itself  responsible  for  the  prie* 
of  any  public  work,  and  that  $aA 
work  couid  only  be  paid  for  by  fun* 
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*  Corporations  bi/  Prescription  and  Implication.     [*197] 

The  origin  of  many  of  the  corporate  privileges  asserted  and 
joyed  in  England  is  veiled  in  obscurity,  and  it  is  more  than 
obable  that  in  some  instances  they  had  no  better  foundation 
lan  an  uninterrupted  user  for  a  considerable  period.  In  other 
laes  the  royal  or  baronial  grant  became  lost  in  the  lapse  of  time, 
od  the  evidence  that  it  had  ever  existed  might  rest  exclusively 
pen  reputation,  or  upon  the  inference  to  be  drawn  from  the 
Kercise  of  corporate  functions.  In  all  these  cases  it  seems  to  be 
le  law  that  the  corporate  existence  may  be  maintained  on  the 
round  of  prescription  ;  that  is  to  say,  the  exercise  of  corporate 
^hts  for  a  time  whereof  the  memory  of  man  runneth  not  to  the 
mtrary  is  sufficient  evidence  that  such  rights  were  once  granted 
y  competent  authority,  and  are  therefore  now  exercised  by  right 
od  not  by  usurpation.^  And  this  presumption  concludes  the 
rown,  notwithstanding  the  maxim  that  the  crown  shall  lose  no 
ights  by  lapse  of  time.  If  the  right  asserted  is  one  of  which  a 
xant  might  be  predicated,  a  jury  is  bound  to  presume  a  grant 
mm  that  prescription.^  In  this  particular  the  claim  to  a  cor- 
onate franchise  stands  on  the  same  ground  as  any  claim  of  pri- 
ate  right  which  requires  a  grant  for  its  support,  and  is  to  be 
lutained  under  the  same  circumstances  of  continuous  assertion 
nd  enjoyment.*  And  even  the  grant  of  a  charter  by  the  crown 
rill  not  preclude  the  claim  to  corporate  rights  by  prescription  ; 
or  a  new  charter  does  not  extinguish  old  privileges.^ 

A  corporation  may  also  be  established  upon  presumptive  evi- 
ience  that  a  charter  has  been  granted  within  the  time  of  memory. 
(ach  evidence  is  addressed  to  a  jury,  and,  though  not  conclusive 
ipon  them,  yet  if  it  reasonably  satisfies  their  minds,  it  will  justify 

^  Introduction  to  Willcock  on  Ma-         '  2  Kent,    277 ;   Angell    &    Ames 

nopftl  Corporations;    The   King   v.  on  Corp.  §  70;  1  Kyd  on  Corp.  14. 
Major,  &c.  of  Stratford  upon  Avon,         ^  Hadduck's  Case,  T.  Raym.  439 ; 

U  East,  360;  Robie  v,  Sedgwick,  35  The  King  r.  Mayor,  &c.  of  Stratford 

Baib.  326.    See  Londonderry  t;.  An-  upon   Avon,  14  East,   360 ;   Bow  v, 

4om,  28  Vt.  416.  Allenstown,  34  N.  H.  366.    See  Jame- 

*  Mayor  of  Hull  v.  Homer,  Cowp.  son  v.  People,  16  111.  259. 

Mlft,  per  Lord  Mansfield.     Compare 

^Ifi  t,  Maynard,   15  Mich.  470; 

SUte  «.  Bunker,  50  Me.  366. 
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them  in  a  verdict  finding  tlie  corpornte  existence.  "  Tliere  is  i 
grent  difference,"  suys  Lord  M'tntfii-Iil,  "  between  length  ol"  time 
which  operates  as  a,  liar  to  a  claini,  and  that  which  is  only  used 
by  way  of  evidence.  A  jury  is  concluded  hy  length  of  time 
that  operates  as  a  bar ;  ay  where  the  Statute  of  Limitations  is 
pleaded  in  bar  to  a  debt ;  tlionyli  the  jury  is  satisfied  tliai  llie 
debt  is  due  and  unpaid,  it  is  slill  a  bar.  So  in  the  case  of  [ire- 
scription.  If  it  l)e  time  out  of  mind,  a  jury  is  bound  to  eoiiclmie 
the  right  from  that  prescri]>tion,  if  there  could  be  a  legal  cinn- 
mencement  of  the  right.  But  any  written  evidence,  showiiij 
that  there  was  a  time  when  tlic  prescription  did  not  exist,  is  an 
answer  to  a  claim  foundud  on  proscri|iti()n.  But  length  uf  tiine 
used  merely  by  way  uf  evidence  may  be  left  io  the  coiir;i<UTation 
of  the  jury,  to  be  credited  or  not,  and  to  draw  their  iufert-we 
one  way  or  the  other  ateordiug  to  rircunistaiices."  '  The  ^alll^ 
ruling  has  been  had  in  several  cases  in  the  cotirts  of  this  eouiitrr, 
where  corporate  powers  had  b^en  exercised,  but  no  charter  coull 
be  produced.  In  one  of  these  cases,  common  reputation  tliati 
charter  hud  once  existed  was  allowed  to  be  given  to  the  jury; 
the  court  remarking  upon  the  notorious  fact  tliat  two  great  lira 
in  the  capital  of  the  enluuy  bad  destroyed  many  of  the  publie 
records.*  In  other  cases  there  was  evidence  of  various  acts 
which  could  only  lawfully  and  projicrly  be  done  by  a  cor])t>iittion, 
covering  a  period  of  thirty,  forty,  or  lifty  years,  and  done  with 
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CoTporations  are  also  said  sometimes  to  exist  by  implication. 
'hen  that  power  in  the  State  which  can  create  corporations 
mnts  to  individuals  such  property,  rights,  or  franchises,  or  im- 
nes  upon  them  such  burdens,  as  can  only  be  properly  held, 
ijoyed,  continued,  or  borne,  according  to  the  terms  of  the  grant, 
f  a  corporate  entity,  the  intention  to  create  such  corporate  entity 
i  to  be  presumed,  and  corporate  capacity  is  held  to  be  conferred 
I  &r  as  is  necessary  to  effectuate  the  purpose  of  the  grant  or 
nden.  On  this  subject  it  will  be  sufficient  for  our  purpose  to 
■far  to  authorities  named  in  the  note.^  In  these  cases  the  rule 
t  strict  construction  of  corporate  powers  applies  with  unusual 
3roe. 

Municipal  By-Laws. 

The  power  of  municipal  corporations  to  make  by-laws  is  limited 
B  various  ways. 

1.  It  is  controlled  by  the  Constitution  of  the  United  States  and 
f  the  State.  The  restrictions  imposed  by  those  instruments,  and 
•ihich  directly  limit  the  legislative  power  of  the  State,  rest  equally 
^n  all  the  instruments  of  government  created  by  the  State.  If 
» State  cannot  pass  an  ex  post  facto  law,  or  law  impairing  the  obli- 
jiUion  of  contracts,  neither  can  any  agency  do  so  which  acts  under 
he  State  with  delegated  authority.^  By-laws,  therefore,  which  in 
heir  operation  would  be  ex  post  facto^  or  violate  contracts,  are 
lot  within  the  power  of  municipal  corporations ;  and  whatever 

^  Dyer,  400,  cited  by  Lord  Kenyan,  §  332 ;  Stuyvesant  v.  Mayor,  &c.  of 

aSaasellp.  Men  of  Devon,  2  T.  R.  New  York,   7   Cow.   588;    Brooklyn 

R,  and  in  2  Kent,  276;  Viner's  Abr.  Central  Railroad  Co.  v.  Brooklyn  City 

It  **  Corporation; "  Conservators  of  Railroad  Co.,   32  Barb.  358;  Illinois 

Hfor  T<me  v.  Ash,  10  B.  &  C.  849 ;  Conference  Female  College  v.  Cooper, 

fc  C.  10  B.  &  C.  383,  citing  case  of  25  111.    148.      The  last   was  a  case 

htton  Hospital,  10  Co.  28 ;  per  Kent,  where  a  by-law  of  an  educational  cor- 

DttDoellor,  in  Denton  v.  Jackson,  2  poration  was  held  void,  as  violating 

Sobis.   Ch.   325 ;    Cobnrn  v.   Ellen-  the  obligation  of  a  contract  previously 

4    N.   H.    101 ;    Atkinson    v.  entered  into  by  the  corporation  in  a 

11  N.  H.  46 ;  North  Hemp-  certificate  of  scholarship  which  it  had 

V.  Hempstead,  2  Wend.   10>9;  issued.     See  also  Davenport,  &c.  Co. 

«.  Dakin,  22  Wend.  9;  per  o.  Davenport,  13  Iowa,  229;  Saving 

i,Ch.  J.,  in  Stebbins  «.  Jennings,  Society  v.  Philadelphia,  31  Penn.  St. 

iPUk.  188;  Mahony  v.  Bank  of  the  175;  Haywood  v.  Savannah,  12  Geo. 

4  Ark.  620.  404. 
*  Angell  k  Ames  on  Corporations, 

16 
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.the  people  by  the  State  ooDBtitiition  have  prohibited 
government  from  doing,  it  cannot  do  indirectly  throng 
gOTStnmento. 

2.  Municipal  by-laws  most  also  be  in  harmony  with 
Ibwv  of  the  State,  and  witii  the  proviaioDS  of  the  mm 
ter.  Whenever  they  come  in  conflict  with  either,  I 
moat  give  way.^  The  charter,  however,  may  expn 
seoeSBary  implication  exclude  the  general  laws  of  tb 
uy  particular  subject,  and  allow  the  corporation  tc 
laws  at  discretion,  which  may  differ  from  the  rule  in 
vhere.'    But  in  these  coaes  the  control  of  the  State 

eluded  if  the  legislature  afterward  see  fit  to 
[•  199]  nor  will  conferring  a  power  upon  a  •  corpora 

by-laws  and  impose  penalties  for  the  regula 
specified  subject  necessarily  supersede  the  State  law  i 
flobjeot,  but  the  State  law  and  the  by-law  may  both  sta 
if  not  inconsifitent.^  Indeed,  an  act  may  be  a  penal  of 
the  laws  of  the  State,  and  further  penalties,  under  pn 
tive  authority,  be  imposed  for  its  commission  by  mi 
laws,  and  the  enforcement  of  the  one  would  not  p 
t  of  the  other> 


1  Wood  t>.  Brookljn,  14  Barb.  428;  be  made  Applicable  to  i 

Hkjot,  Ao-  of  New  York  v.  Nichols,  tioiu  of  a  ei^  only,  and 

-  4  HiU,  20S ;  Petersburg  v.  Hetzker,  v&lid.     Uodd'ard,  P^titii 

SI  Ql.  206;  Southport  o.  Ogden,  23  504;    Commonwealth  i 
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sipal  by-laws  must  also  be  reasonable.  When-  [♦200] 
pear  not  to  be  so,  the  court  must,  as  a  mat- 

and  Dever  been  qaes-  wholly  disconnected,  and  the  prosecu- 
gfoimd;  it  is  only  to  tion  at  the  suit  of  each  proceeds  upon 
or  two  out  of  many,  a  different  hypothesis;  the  one  con- 
I  have  imposed  a  pen-  templates  the  observance  of  the  peace 
lar  for  servile  labcnr  on  and  good  order  of  the  city ;  the  other 
•iporation  of  New  York  has  a  more  enlarged  object  in  view, 
by-law  imposing  the  the  maintenance  of   the  peace  and 
i  dollars  for  the  same  dignity    of  ^e    State."      See    also 
» storing  gunpowder  in  Mayor,   &c.   of  Mobile  v.  Rouse,  8 
I  legislature  and  corpo-  Ala.  515;  Intendant,  &o.  of  Greens- 
icb  imposed  the  same  boro'  v.  Mullins,  13  Ala.  341 ;  Mayor, 
I  to  recover  the  penalty  &c.  of  New  York  o.  Hyatt,  3  £.  D. 
ained  under  the  corpo-  Smith,   156 ;  People  v,   Stevens,   18 
[t  is  believed  that  the  Wend.  341;  Blatchley  t;.  Moser,  16 
ever  been   taken  that  Wend.  215;   Levy  o.    State,  6  Ind. 
inflict  with  the   State  281;  Ambrose  t;.  State,  6  Ind.  351; 
bbese  cases  is  reported  Lawrenceburg  v.  Wuest,  16  Ind.  337 ; 
22,    The  question  was  Amboy  v.    Sleeper,  31  111.   499;   St. 
»ion,  but  not  noticed."  Louis  r.  Bentz,  11  Mo.  61 ;  St.  Louis 
of  Mobile  v,  Allaire,  v.   Cafferata,  24  Mo.  94;    Shafer  v, 
le  validity  of  a  munici-  Mumma,  17  Md.  331 ;  Brownville  o. 
posing  a  fine  of  fifty  Cook,  4  Neb.  101;  State  v.  Ludwig, 
issault  and  battery  com-  21  Minn.  202.    On  the  other  hand,  it 
the  dty,  was  brought  was  held  in  State  o.  Cowan,  29  Mo. 
VollieTf  Ch.  J.,  says,  p.  330,  that  where  a  municipal  corpora- 
ject  of  the  power  con-  tion  was  authorized    to  take  cogni- 
charter,  and  the  pur-  zance  of  and  punish  an  act  as  an 
dinanoe  itself,  was  not  offence  against  its  ordinances  which 
an  offence  against  the  was  also  an  offence  against  the  gen- 
ie of  the  country,  but  eral  laws  of  the  State,  and  this  power 
ere  police  regulation,  for  was  exercised  and  the  party  punished, 
nt  of  good  order  and  he  could  not  afterwards  be  proceeded 
be  Umits  of  the  corpo-  againSt  under  the  State  law.     **The 
r  asan  offence  has  been  constitution,"  say  the  court,  **  forbids 
ninst  the  public  peace  that  a  person  shall  be  twice  punished 
le  corporate  authorities  for  the  same  offence.    To  hold  that 
r  to  inflict  punishment,  a  party  can  be  prosecuted  for  an  act 
tot  informed  that  they  under  the  State  laws,  after  he  has 
ed  to  arrogate  it.      It  been  punished  for  the  same  act  by  the 
mmaterial  whether  the  municipal  corporation  within  whose 
I  has  interfered  and  ex-  limits  the  act  was  done,  would  be  to 
>wer8   in    bringing  the  overthrow  the  power  of  the  General 
ore  it  to  answer  for  the  Assembly  to  create  corporations  to 
»attery  ;  for  whether  he  aid  in  the  management  of  the  affairs 
a  punished  or  acquitted  of  the  State.     For  a  power  in  the 
iportant.      The  offence  State  to  punish,  after  a  punishment 
>rporation  and  the  State  had  been  inflicted  by  the  corporate 
are  distinguishable  and  authorities,  could  only  find  a  support 
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ter  of  law,  declare  them  void.^  To  render  them  reasonable,  ilM( 
should  tend  in  some  degree  to  the  accomplishment  of  A 

[*  201]  objects  for  which  the  corporation  ♦  was  created  and  il 
powers  conferred.     A  by-law,  that  persons  chosen  ann 


in  the  assumption  that  all  the  proceed- 
ings on  the  part  of  the  corporation 
were  null  and  void.  The  circum- 
stance that  the  municipal  authorities 
have  not  exclusive  jurisdiction  over 
the  acts  which  constitute  offences 
within  their  limits  does  not  affect  the 
question.  It  is  enough  that  their 
jurisdiction  is  not  excluded.  If  it 
exists, — although  it  may  be  concur- 
rent,—  if  it  is  exercised,  it  is  valid 
and  binding  so  long  as  it  is  a  consti- 
tutional principle  that  no  man  may  be 
punished  twice  for  the  same  offence." 
This  case  seems  to  be  supported  by 
State  V.  Welch,  36  Conn.  216,  and 
the  case  of  Slaughter  v.  People,  cited 
below,  goes  still  further.  Those 
which  hold  that  the  party  may  be 
punished  under  both  the  State  and 
the  municipal  law  are  within  the  prin- 
ciple of  Fox  V,  State,  5  How.  410; 
Moore  r.  People,  14  How  13.  And 
see  Phillips  v.  People,  55  111.  420.  In 
Jefferson  City  r.  Courtmire,  9  Mo. 
692,  it  was  held  that  authority  to  a 
municipal  corporation  to  '*  regulate 
tlie  police  of  the  city "  gave  it  no 
power  to  pass  an  ordinance  for  the 
punishment  of  indictable  offences. 
And  in  Slaughter  v.  People,  2  Doug. 
(Mich.)  331,  it  was  held  not  compe- 
tent to  punish,  under  city  by-laws,  an 
indictable  offence. 

Where  an  act  is  expressly  or  by 
implication  permitted  by  the  State 
law,  it  cannot  be  forbidden  by  the 
corporation.  Thus,  the  statutes  of 
New  York  established  certain  regula- 
tions for  the  putting  up  and  marking 
of  pressed  hay,  and  provided  that  such 
hay  might  be  sold  without  deduction 
for  tare,  and  by  the  weight  as  marked, 
or  any   other  standard  weight  that 


should  be  agreed  upon.  It  wu  hi 
that  the  city  of  New  York  had  i 
power  to  prohibit  under  a  peiuJtf  fl 
sale  of  such  hay  without  inspedil 
this  being  obyiously  inoonaistent  i^ 
the  statute  which  gave  a  right  to  4 
if  its  regulations  were  complied  «M 
Mayor,  &c.  of  New  York  «.  VkUi 
4  Hill,  209. 

^  2  Kyd  on  Corporatioiit,  M 
Davies  v.  Morgan,  1  Cromp.  A  J.  H 
Chamberlain  of  ]x>ndon  v.  Conpiv 
7  D.  &  R.  597;  Clark  v.  Le  Cni| 
B.  &  C.  52;  Gosling  v.  Yeky,  1 
Q.  B.  347;  Dunham  o.  BoeheilVi 
Cow.  462;  Mayor,  &c.  of  MempUli 
Winfield,  8  Humph.  707;  Ba^i 
Noyes,  5  Conn.  891 ;  Waters  r.  LcmI 
3  Ark.  110;  White  v.  Mayor,  2  SiMl 
364;  Ex  parte  Burnett,  80  Ala  II 
Craig  V.  Burnett,  32  Ala.  728;  AmI 
r.  Murray,  16  Pick.  121;  GodaM 
Petitioner,  16  Pick.  504;  ComiM 
wealth  V.  Worcester,  8  Pick.  4tf 
Commissioners  v.  Gas  Co.,  12  Pol 
St.  318;  State  v.  Jersey  aty,  I 
N.  J.  170;  Gallatin  v.  Bradfoid, : 
Bibb,  209;  Carcw  o.  Western  UoNi 
Telegraph  Co.,  15  Mich.  525;  Stal 
9.  Freeman,  38  N.  H.  426;  Pediid 
V,  Bailey,  12  Gray,  161;  St  Lotdli 
Weber,  44  Mo.  550.  But  when  th 
question  of  the  reasonableness  <tf  1 
by-law  depends  upon  evidence,  aaAi 
relates  to  a  subject  within  the  jvll 
diction  of  the  corporation,  the  oi4 
will  presume  it  to  be  reasonable  tfi 
the  contrary  is  shown.  CoouMl 
wealth  p.  Patch,  97  Mass.  221.  il 
see  St.  Louis  v.  Weber,  4i  Mo.  M 
To  be  reasonable,  by-laws  should  I 
equal  in  their  operation.  TogiDBli 
Chicago,  78  III.  405 ;  Bailing  v.  W« 
29  Wis.  307. 
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Btewards  of  the  Society  of  Scriveners  should  furnish  a 
>n  election  day  to  the  freemen  of  the  society,  —  the  free- 
l  being  the  electors  nor  required  to  attend,  and  the  office 
iid  being  for  no  other  purpose  but  that  of  giving  the  din- 
vas  held  not  connected  with  the  business  of  the  corporation, 

tending  to  promote  its  objects,  and  therefore  unreasonable 
i.^  And  where  a  statute  permitted  a  municipal  corpora- 
license  the  sale  of  intoxicating  drinks  and  to  charge  a 
Fee  therefor,  a  by-law  requiring  the  payment  of  a  license 
tie  thousand  dollars  was  held  void  as  not  advancing  the 

of  the  law,  but  as  being  in  its  nature  prohibitory.^  And 
>oration  has  power  to  prohibit  the  carrying  on  of  danger- 
ipations  within  its  limits,  a  by-law  which  should  permit 
^n  to  carry  on  such  an  occupation  and  prohibit  another, 
d  an  equal  right,  fi'om  pursuing  the  same  business ;  or 
(hould  allow  the  business  to  be  carried  on  in  existing 
rs,  but  prohibit  the  erection  of  others  for  it,  would  be 
nable.^  And  a  right  to  license  an  employment  does  not 
right  to  charge  a  license  fee  therefor  with  a  view  to  reve- 
less  such  seems  to  be  the  manifest  purpose  of  the  power ; 

authority  of  the  corporation  will  be  limited  to  such  a 
Tor  the  license  as  will  cover  the  necessary  expenses  of  issu- 
and  the  additional  labor  of  officers  and  other  expenses 

imposed.    A  license  is  issued  under  the  police  power; 

exaction  of  a  license  fee  with  a  view  to  revenue  would 
cercise  of  the  power  of  taxation  ;  and  tlie  charter  must 


ety  of  Scriveners  v.  Brook- 

B.  95.     See,  on  this  general 

Dillon,  Mun.  Corp.  §§  251- 

parte  Burnett,  30  Ala.  461  ; 
Burnett,  32  Ala.  728.  A 
Bclaring  the  keeping  on  hand 
sating  liquors  a  nuisance  was 
euonable  and  void  in  Sulli- 
Oneida,  61  lU.  242.  That 
not  a  nuisance  in  fact  cannot 
e  tnch  by  municipal  ordi- 
Chicago,  ftc.  R.  R.  Co.  v. 
9  lU.  25 ;  Wreford  v.  People, 
u41. 

kyor,&c.  of  Hudson  v.  Thome, 
e,  261.    A  power  to  prevent 


and  regulate  the  carrying  on  of  man- 
ufactures dangerous  in  causing  or 
promoting  fires  does  not  authorize  an 
ordinance  prohibiting  the  erection  of 
wooden  buildings  within  the  city,  or 
to  limit  the  size  of  buildings  which 
individuals  shall  be  permitted  to  erect 
on  their  own  premises.  Ibid.  An 
ordinance  for  the  destruction  of 
property  as  a  nuisance  without  a 
judicial  hearing  is  void.  Darst  v. 
People,  51  111.  286.  An  ordinance 
for  the  arrest  and  imprisonment  with- 
out warrant  of  a  person  refusing  to 
assist  in  extinguishing  a  fire  is  void. 
Judson  i;.  Reardon,  16  Minn.  431. 
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plfuoly  show  an  intent  to  confer  that  power,  or  the  munitipil 

corporation  cannot  assume 
[■202]      'A  by-law  to  he  reasonable  should  be  certain.    Ifil 

affixes  a  penalty  for  it-s  violation,  it  would  seem  that  sndi 
penalty  should  be  a  fixed  and  certain  Bum,  and  not  left  to  the 
discretion  of  the  officer  or  court  which  is  to  impose  it  on  conyifr 
tion  ;  though  a  by-law  imposing  a  penalty  not  exceeding  a  certaia 
sum  has  been  held  not  to  be  void  for  uncertainty.^ 

So  a  by-law  to  be  reasonable  should  be  in  harmony  with  tin 
general  principles  of  the  common  law.  If  it  is  in  general  re- 
straint of  trade,  —  like  the  by-law  that  no  person  shall  eserci* 
the  art  nf  painter  in  the  city  of  London,  not  being  free  of  the 
company  of  painters.  —  it  will  be  void  on  this  ground.^    To  take 

charter,  it  would  perhaps  be  miniii 
less  liable  to  lead  to  confusioD  ul 
ditficultj  to  refer  the  corporatt  JV 
thority  to  the  taxing  power,  nUba 
than  excluMively  to  tlie  power  oi 
regulation.  See  Dutiham  f.  TiostKI 
of  Rochester,  5  Cow.  402.  apoD  fla 
Client  of   the  police  power. 


Roberts.   11   Gill   S:  J. 


■  State 

600 ;  Maji  o.  Cincinnati,  1  Ohio,  n.  e. 

26S  ;  Cincinnati  e.  Ilryson,  15  Ohio, 

625  ;  Freeholders  v.  Barber,  2  llalat. 

61  ;   Kip  V.   Pfttersou.  2  Dutch.  298; 

Bennett  u.  Borough  of  Birmingham, 

81   Penn.  St.   15  ;   Common  weiilth  u. 

Stodder.  2  Cuiih.   5^2;    Chilvers  ti. 

People,  11   Mich.  43;  Major,  &c.   of     which  are  imposed  under  the 

Mobile  V.  Yuille,  3  Ala.   Hi  ;   John-     tion   laws   of   the    State  arc  skin  to 

Kon  1^.  Philadelphia,  SO  Penn.  St.  451  ;     license  fees,   and   if   exacted  not  kr 

State  r.  Herod,  29  Iowa,  12:) ;  Mayor,     reTenue.  but  to  meet  the  eipenW 

Ice.  of  New  York  j>.   Second  Avenue     of   regulation,  are   to   bo  referred  ta 

R.  R.  Co  ,  m  ys.  Y.  2H1  ;  Home   Ins.     the   police   power.       Cincinnati    G« 
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ration  from  a  private  corporation :  It  has  been  held  that 
of  a  bank,  that  all  pajrments  made  or  received  by  the  bank 
examined  at  the  time*  and  mistakes  corrected  before  the 
aves,  was  unreasonable  and  invalid,  and  that  a  recovery 
)  had  against  the  bank  for  an  over-payment  discovered 
la,  notwithstanding  the  by-law.^  So  a  by-law  of  a  town, 
inder  pretence  of  regulating  the  fishery  of  clams  and 
fdthin  its  limits,  prohibits  all  persons  except  the  inhabi- 
the  town  from  taking  shell-fish  in  a  navigable 
roid  as  in  contravention  of  common  right.^  *  And  [*  208] 
easons  a  by-law  is  void  which  abridges  the  rights 
leges  conferred  by  the  general  laws  of  the  State,  unless 
authority  therefor  can  be  pointed  out  in  the  corporate 
And  a  by-law  which  assumes  to  be  a  police  regulation, 
ives  a  party  of  the  use  of  his  property  without  regard  to 
LO  good,  under  the  pretence  of  the  preservation  of  health, 
is  manifest  that  such  is  not  the  object  and  purpose  of  the 
»n,  will  be  set  aside  as  a  clear  and  direct  infringement  of 
i  of  property  without  any  compensating  advantages.^ 

■oios'  and  Farmers'  Bank  v,  *  Dunham  v.  Trustees  of  Roches- 

•  Johns.   115 ;    Gallatin  v,  ter,  5  Cow.  462 ;  Mayor,  &c.  of  New 

1  Hbb,  209.      Although  York  v.   Nichols,  4  Hill,  209.     See 

cases  of  private  corpora-  Strauss  t;.  Pontiac,  40  111.  801. 

f  are  cited  here  because  the  ^  By  a  by-law   of   the   town    of 

ruing  the  authority  to  make  Charlestown   all  persons  were   pro- 

"ethesame  with  both  classes  hibited,    without    license    from    the 

^ons.  selectmen,  from  burying    any  dead 

sn  r.   Nqyes,  5  Conn.  891.  body  brought  into  town  on  any  part 

1  been  previously  held  that  of  their  own  premises  or  elsewhere 

ion  has  a  common-law  right  within    the    town.      By    the    court, 

anJirigable  river  or  arm  of  Wilde ^  J.  :   **  A  by-law  to  be  valid 

ntil  by  some  legal  mode  of  must  be  reasonable  ;  it  must  be  legi, 

tion  this  common  right  was  /idei,  rationi  consona.      Now  if  this 

led,  —  Peck    v,  Lockwood,  regulation  or  prohibition  had  been 

S2, — the   by-law   in    effect  limited  to  the  populous  part  of  the 

every  citizen,   except  resi-  town,  and  were  made  in  good  faith 

he  township,  of  rights  which  for  the   purpose   of    preserving  the 

tf,  so  far  as  from  the  nature  health  of  the  inhabitants,  which  may 

86  a  right  could  be  vested,  be  in  some  degree  exposed  to  danger 

Marietta  v.  Fearing,  4  Ohio,  by  the  allowance  of  interments  in  the 

it  a  right  to  regulate  does  midst  of  a  dense  population,  it  would 

ie  a  right  to  prohibit,  see  have  been  a  very  reasonable  regula- 

arie  Burnett,  80  Ala.  461;  tion.      But  it  cannot  be    pretended 

Harray,  16  Pick.  121.    And  that  this  by-law  was  made  for  the 

n  V.  Sharp,  17  Barb.  435,  preservation  of  the  health  of  the  in- 

28,  and  27  N.  Y.  611.  habitants.    Its  restraints  extend  many 
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Another  and  very  important  limitation  which  resta  upon  mu- 
nicipal powers  is  that  they  shall  be  executed  by  the  municipalitir 


miles  into  the  country,  to  the  utmost 
limite  of  the  town.  Now  such  an 
nnneoeBsarf  rpatraint  upon  the  right 
of  interring  the  dead  we  think  essen- 
tiitllj  unreBSonable .  If  Charltstown 
maj  lawfully  make  such  a  by-law  as 
this,  all  the  towns  adjoining  Boston 
m&y  impose  similar  restraints,  and 
conaeqnently  all  those  who  die  in 
Boston  must  of  necessity  be  interred 
within  the  precinots  of  the  city.  That 
this  would  be  prejudicial  to  the  health 
of  the  inhabitants,  especially  in  the 
hot  seasons  of  the  year,  and  when 
epidemic  diseases  prevail,  seems  to 
be  k  well-established  opinion.  Inter- 
ments, therefore,  in  cities  and  kr^e 
populous  towns,  ought  to  be  discoun- 
tenanced, and  no  obstacles  should  he 
permitted  to  the  establishment  of 
cemeteries  at  suitable  places  in  the 
licinity.  The  by-law  in  qucation  is 
therefore  an  unreasonable  restraint 
upon  many  of  the  citizens  of   Hoston, 


of  the  burying-ground  was  appropri- 
ated. The  illegality  of  the  by-law  ii 
the  same,  whether  it  may  deprive  one 
of  the  use  of  a  part  or  the  whotsol 
his  property;  no  one  can  be  so  de- 
prived, unless  the  public  good  re- 
quires it.  And  the  law  will  not  illov 
the  right  of  private  property  to  be  in- 
vaded  under  the  guise  of  a  police  r^ 
ulation  for  the  preservation  of  heiltli, 
when  it  is  manifest  that  such  ia  not 
the  object  and  purpose  of  the  reguls- 
IJon.  Now  we  think  this  is  minifnt 
from  the  case  stated  in  regard  to  tlie 
by-law  in  question,  ll  is  a  clear  ud 
direct  infringement  of  the  right  of 
property,  without  any  compensiliag 
advantages,  and  not  a  police  r^uls- 
tion  made  in  good  faith  for  the  pee*- 
ervatiou  of  health.  It  interdicts,  or 
in  ite  operation  necessarily  intercept!. 
the  sacred  use  to  which  the  Catbrfw 
burying -ground  was  appropriated  ixA  . 
consecrated,  according  <o  the  fonnsof  J 
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3lf,  or  by  such  agencies  or  officers  as  the  statute  has  pointed 
I  So  far  as  its  functions  are  legislative,  they  rest  in  the  dis- 
tion  and  judgment  of  the  municipal  body  intrusted  with  them, 
I  that  body  cannot  refer  the  exercise  of  the  power  to  the  dis- 
tion  and  judgment  of  its  subordinates  or  of  any  other  author- 
So  strictly  is  this  rule  applied,  that  when  a  city  charter 
horized  the  common  council  of  the  city  to  make  by-laws  and 
inances  ordering  and  directing  any  of  the  streets  to  be  pitched, 
died,  paved,  flagged,  &c.,  or  for  the  altering  or  repair- 
the  *8ame,  ^^  within  such  time  and  in  such  manner  as  [*  205] 
f  may  prescribe  under  the  superintendence  and  direc- 

I  of  the  city  superintendent,"  and  the  common  council  passed 
ordinance  directing  a  certain  street  to  be  pitched,  levelled, 

flagged,  **  in  such  manner  as  the  city  superintendent,  under 
direction  of  the  committee  on  roads  of  the  common  council, 

II  direct  and  require,"  the  ordinance  was  held  void,  because 
ift  to  the  city  superintendent  and  the  committee  of  the  com- 
i  council  the  decision  which,  under  the  law,  must  be  made  by 
oouncil  itself.  The  trust  was  an  important  and  delicate  one, 
he  expenses  of  the  improvement  were,  by  the  statute,  to  be 
[  by  the  owners  of  the  property  in  front  of  which  it  was 
e.  It  was  in  effect  a  power  of  taxation  ;  and  taxation  is  the 
eiae  of  sovereign  authority ;  and  nothing  short  of  the  most 
fcive  and  explicit  language  could  justify  the  court  in  holding 
the  legislature  intended  to  confer  such  a  power,  or  permit  it 
»  conferred,  on  a  city  officer  or  committee.  The  statute  in 
tion  not  only  contained  no  such  language,  but,  on  the  con- 


Lp.  88;  Dillon,  Man.  Corp.  c.  12. 
mbject  of  the  reasonableness  of 
ITS  was  considered  at  some  length 
ople  V,  Medical  Society  of  Erie, 
lib.  670,  and  Same  v.  Same,  32 
.  187.  In  the  first  case,  it  was 
thai  a  r^nlation  subjecting  a 
of  the  County  Medical  Society 
,  for  charging  less  than 
itablished  fees,  was  unreasonable 
Old.  In  the  second,  it  was  de- 
that  where  a  party  had  the  pre- 
d  qualifications  for  admission  to 
Moety,  he  could  not  be  refused 
aom,  on  the  ground  of  his  having 


previous  to  that  time  failed  to  observe 
the  code  of  medical  ethics  prescribed 
by  the  society  for  its  members.  Mu- 
nicipal by-laws  may  impose  penalties 
on  parties  guilty  of  a  violation  thereof, 
but  they  cannot  impose  forfeiture  of 
property  or  rights,  without  express 
legislative  authority.  State  v.  Fer- 
guson, 33  N.  H.  430 ;  Phillips  t7.  Allen, 
41  Penn.  St.  481.  See  also  Kirk  v. 
NoweU,  1  T.  R.  124 ;  White  v.  Tall- 
man,  2  Dutch.  67;  Hart  r.  Albany,  9 
Wend.  588;  Peoria  v.  Calhoun,  29 
HI.  317;  St.  Paul  v.  Coulter,  12  Minn. 
41, 


\ 
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trary,  clearly  expressed  the  inteDtion  of  confining  the  exerciseuf 
this  power  to  the  common  council,  tlie  members  of  which  were 
elected  by  and  reBponsible  to  those  whose  property  they  mn 
thus  allowed  to  taz.^ 

This  restriction,  it  will  be  perceived,  is  the  same  which  resB 
upon  the  legislative  powtir  of  the  State,  and  it  springs  fitrni  the 
same  reasons.  The  people  in  the  one  case  in  ci'oating  the  \e^ 
lative  department,  and  the  legislature  in  the  other  in  conferring 
the  corporate  powers,  have  selected  the  depository  of  the  j»*er 
which  they  have  designed  should  be  exercised,  and  in  confiding 
it  to  such  depository  have  impliedly  prohibited  its  being  exercised 
by  any  other  agency.  A  trust  created  for  any  public  purpose 
cannot  be  assignable  at  the  will  of  the  trustee.' 

'  Thompson  t>.  Scbermerhorn,  0  improvements  in  the  citj,  iuid  ought, 
N.  Y.  92.  See  also  Smith  >'.  Morse.  2  therefore,  to  be  executed  under  tba 
Cd.  524;  Oakland  o.  Carperitier,  13  immediate  authority  and  inapectUn 
Cal.  540;  Wbyten.  Nashville.  2  Swan,  of  the  corporation.  It  is  reasuuabli 
8M;  East  St.  Louis  a.  Wehrung,  M  to  suppose  that  Congress,  when  grant- 
Ill.  28;  Rogers  P.  Collier,  43  Mo.  35B;  ing  a  power  to  authorize  gaminf. 
State  0.  Jersey  City,  1  Dutch.  31)9;  would  feel  some  solicitude  respectiof 
Hydes  r.  Joyei,  4  Bush,  404;  Lyon  v.  the  fairness  with  which  the  powa 
Jerome,  20  Wend.  485;  State  v.  Pat-  should  be  used,  and  would  take  u 
terson,  34  N.J.  108;  State  v.  Fiake,  many  precautions  against  its  abuae  M 
B  R.  I.  04 ;  Kinmundy  b.  Mahan,  7'2  was  compatible  with  its  benefidal  n- 
ni.  492 ;  Dbtib  v.  Rm<1,  65  N.  Y.  .">«<! ;  ercise.  Accordingly,  we  fiiH  a  )i»i- 
SupervisorB  of  Jackson  v.  Uriiah,  77  tation  upon  the  iiTnuujil  to  be  nd=ri, 
IlL  59;  Thomson  b.  Boiuieville,  01  andon  theobject  for  wliich  the  loUiMJ  J 
Mo.  282;  Dillon.  Mun.  Corp.  g  80.  may  be  authorized.     It   is  to  be  for  I 

'  The  chnrter  of  Washington  ciivo  any   important   improver 
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*  Equally  incumbent  upon  the  State  legislature  and  [*206] 
ftese  municipal  bodies  is  the^  restriction  that  they  shall 
idopt  no  irrepealable  legislation.  No  legislative  body  can  so 
part  with  its  powers  by  any  proceeding  as  not  to  be  able  to  con- 
tioae  the  exercise  of  them.  It  can  and  should  exercise  them 
again  and  again,  as  often  as  the  public  interests  require.^  Such 
s  body  has  no  power,  even  by  contract,  to  control  and  embarrass 
itel^slative  powers  and  duties.  On  thb  ground  it  has  been 
bdd,  that  a  grant  of  land  by  a  piunicipal  corporation,  for  the 
purposes  of  a  cemetery,  with  a  covenant  for  quiet  enjoyment  by 
die  grantee,  could  not  preclude  the  corporation,  in  the  exercise 
of  its  police  powers,  from  prohibiting  any  further  use  of  the  land 
for  cemetery  purposes,  when  the  advance  of  population  threat- 
ened to  make  such  use  a  public  nuisance.^  So  when  ^^  a  lot  is 
gnmted  as  a  place  of  deposit  for  gunpowder,  or  other  purpose 
imiocent  in  itself  at  the  time  ;  it  is  devoted  to  that  purpose  till, 
in  the  progress  of  population,  it  becomes  dangerous  to  the  prop- 
arty,  the  safety,  or  the  lives  of  hundreds  ;  it  cannot  be  that  the 
Bare  form  of  the  grant,  because  the  pai*ties  choose  to  make  it 
particular  instead  of  general  and  absolute,  should  prevent  the 
aae  to  which  it  is  limited  being  regarded  and  treated  as  a  nui- 
laooe,  when  it  becomes  so  in  fact.  In  this  way  the  legislative 
powers  essential  to  the  comfort  and  preservation  of 
populous  communities  might  be  frittered  away  into  *  per-  [*  207] 
hat  insignificance.  To  allow  rights  thus  to  be  par- 
celled out  and  secured  beyond  control  would  fix  a  principle  by 
irhich  our  cities  and  villages  might  be  broken  up.  Nuisances 
migbt  and  undoubtedly  would  be  multiplied  to  an  intolerable 
azient.''  < 

And  on  the  same  ground  it  is  held,  that  a  municipal  corpora- 
don,  having  power  to  establish,  make,  grade,  and  improve  streets. 


mj  adventarer  who  will  purchase,  all 
flie  seciirity  for  faimesa  which  in  f ur- 
nriied  by  character  and  responsibility 
a  loat."  Clark  v.  Washington,  12 
Whmt.  54. 

>  East  Hartford  p.  Hartford  Bridge 
!)o.,  10  How.  535;  Dillon,  Mim.  Corp. 

I«l. 
*  Brick    Presbyterian    Church   v. 

JUj  of  New  York,  5  Cow.  540 ;  New 

fork  9.  Second  Ayenue  R.  R.  Co., 


82  N.  Y.  261.  Compare  Kincaid's 
Appeal,  66  Penn.  St.  411;  s.  c.  5 
Am.  Rep.  377. 

•  Coats  r.  Mayor,  &c.  of  New 
York,  7  Cow.  605.  See  also  Davis 
V.  Mayor,  &c.  of  New  York,  14  N.  Y. 
506;  Attomey-Greneral  v.  Mayor,  &c. 
of  New  York,  3  Duer,  119;  State  v. 
Graves,  19  Md.  51 ;  Gozzle  v.  George- 
town, 6  Wheat.  597;  Louisville  City 
R.  R.  Co.  &.  Louisvlle,  8  Bush,  415. 
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does  not,  by  once  eetalilishing  the  grade,  preclude  itself  from 
changing  it  as  the  public  needs  or  jnterest  may  seera  to  require, 
notwithstanding  the  incidental  injury  which  must  result  to 
those  individuals  who  have  erected  bnildings  with  reference 
to  the  first  grade.'  So  a  corporation  having  power  under  the 
charter  to  establish  and  regulate  streets  cannot  under  this  au- 
thority, without  explicit  legislative  consent,  permit  individuals  to 
lay  down  a  railway  in  one  of  its  streets,  and  confer  privileges 
exclusive  in  their  character  and  designed  to  be  perpetual  in 
duration.  In  a  case  where  this  was  attempted,  it  has  been  said 
by  the  court:  "The  corporation  has  the  exclusive  right  to  con- 
trol and  regulate  the  use  of  fbe  streets  of  the  citv.  In  this 
respect,  it  is  endowed  with  legislative  sovereignty.  The  exercise 
of  that  sovereignty  has  no  limit,  so  long  as  it  is  within  the  ob- 
jects and  trusts  for  which  the  power  is  conferred.  An  onliiiance 
regulating  a  street  is  a  legislative  act,  entirely  beyond  the  control 
of  the  judicial  power  of  the  State.  Rut  the  resolution  in  ques- 
tion is  not  such  an  act.  Though  it  relates  to  a  street,  and  very 
materially  affects  the  mode  in  which  that  street  is  to  be  used, yet 
'  Calendnr  t^.  Marsh.  1  Pick.  417;  fiOS;  Pontine  v.  Carter,  K  Mich. 
Griggs  r.  Foote,  4  Allen.  19.') ;  Had-  164;  Wegmann  it.  Jefftrson.  61  M* 
cUffe'a  Executors  p.  Brooklyn.  4  N.  Y.  55.  Compare  Louisville  r.  Boiling 
1B5;  Graves  p.  Otis,  2  Hill,  ■!(!«;  Mill  Co.,  3  Bush.  410.  The  U* 
O'Connor  v.  PitUburg,  18  Penn.  St.  would  setm  to  be  otherwise  dislwcd 
187;  Rending  D.Keppletnan.fil  Pcnn.     in  Ohio.     See   Rhodes  k.   Cincinoiti, 
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m  its  essential  features  it  is  a  contract.  Privileges  exclusive  in 
iheir  nature  and  designed  to  be  perpetual  in  their  duration  are 
eoiiferred.  Instead  of  regulating  the  use  of  the  street,  the  use 
itself  to  the  extent  specified  in  the  resolution  is  granted  to  the 
MMMsiates.  For  what  has  been  deemed  an  adequate  considera- 
tioii,  the  corporation  has  assumed  to  surrender  a  portion  of  their 
■ranicipal  authority,  and  has  in  legal  effect  agreed  with  the  de- 
feodants  that,  so  far  as  they  may  have  occasion  to  use  the  street 
br  the  purpose  of  constructing  and  operating  their  rail- 
RNul,  the  right  to  regulate  *  and  control  the  use  of  that  [*  208] 
itreet  shall  not  be  exercised.  ...  It  cannot  be  that 
powera  vested  in  the  corporation  as  an  important  public  trust  can 
ttiiis  be  frittered  away,  or  parcelled  out  to  individuals  or  joint- 
itock  associations,  and  secured  to  them  beyond  control."  ^ 

So  it  has  been  held,  that  the  city  of  Philadelphia  exercised  a 
portion  of  the  public  right  of  eminent  domain  in  respect  to  the 
tieets  within  its  limits,  subject  only  to  the  higher  contix)l  of  the 
Itate  and  the  use  of  the  people  ;  and  therefore  a  written  license 
tanted  by  the  city,  though  upon  a  valuable  considei-ation,  au- 
liorizing  the  holder  to  connect  his  property  with  the  city  railway 
jra  turnout  and  track,  was  not  such  a  contract  as  would  prevent 
le  city  from  abandoning  or  removing  the  railway  whenever,  in 
le  opinion  of  the  city  authorities,  such  action  would  tend  to  the 
enefit  of  its  police.^ 

Thus  hedged  in  by  the  limitations  which  control  the  legislative 
ower  of  the  State,  these  corporations  are  also  entitled  to  the 
une  protection  which  surrounds  the  exercise  of  State  legislative 
ower.  One  of  these  is,  that  no  right  of  action  shall  arise  in 
KTor  of  an  individual  for  incidental  injury  suffered  by  him  in 
ODsequence  of  their  adopting  or  failing  to  adopt  legislative 


^  Milhaa  v.  Sharp,  17  Barb.  435 ; 
t.  c  28  Barb.  228,  and  27  N.  Y.  611. 
See  abo  Davis  p.  Mayor,  &c.  of  New 
rorik,  14  N.  Y.  506 ;  State  o.  Mayor, 
ka,  8  Doer,  119 ;  State  v.  Graves,  19 
ild.  351.  Compare  Chicago,  &c,  R.  R. 
3o.  9.  People,  78  111.  541.  The  con- 
ot  of  the  legislature  in  any  such 
HB  would  relieve  it  of  all  difficulty, 
ttept  so  far  as  questions  might  arise 
neenung  the  right  of  individuals  to 
npensalioo,  as  to  which  see  pott^ 


c.  15.  In  Milhau  v.  Sharp,  supra,  it 
was  also  held  that  a  corporation,  with 
authority  '^  from  time  to  time  to  regu- 
late the  rates  of  fare  to  be  charged 
for  the  carriage  of  persons,''  could 
not  by  resolution  divest  itself  thereof 
as  to  the  carriages  employed  on  a 
street-railway. 

'  Bryson  r.  Philadelphia,  47  Penn. 
St.  329.  Compare  Louisville  City 
R.  R.  Co.  V.  Louisville,  8  Bush,  415. 
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action.'  Another  is,  that  the  same  presumption  that  they  havt 
proceeded  upon  sufficient  information  and  with  correct  motive) 
shall  support  their  legislative  action  which  supports  the  statnla 
of  the  State,  and  precludes  judicial  inquiiy  on   these  poinU.' 

These  rules,  however,  must  be  confined  to  those  casei 
['209]  where    the   coiporation    'is   exercising   a   discretionaij 

power,  and  where  the  reasons  which  are  to  determiDB 
whether  it  shall  act  or  not,  and  if  it  does,  what  the  action  shall 
be,  are  addressed  to  the  municipal  body  exclusively.  If  the 
corporation  ia  in  the  position  of  trustee  of  property  for  other 
persons,  it  is  subject  to  the  same  supervision  and  control  villi 
other  trustees,  and  where  a  specific  act  is  required  by  law  to  be 
done,  exact  performance  may  be  compelled  as  in  other  cases. 

Among  the  implied  powers  of  such  an  organization  appears  to 
be  the  power  to  defend  and  indemnify  its  oiBcers  where  they  have 
incurred  liability  in  the  bona  fide  discbarge  of  their  duty.  It  has 
been  decided  in  a  case  where  irregularities  had  occurred  ia  the 
assessment  of  a  tax,  in  consequence  of  which  the  tax  was  void, 
and  the  assessors  had  refunded  to  the  persons  taxed  the  mooeji 
which  had  been  collected  and  paid  into  the  town,  county,  aud 
State  treasuries,  that  the  town  had  authority  to  vote  to  raise  aBun 

1  Radcliffe'B   Er'rs  p.   Mayor,   &c.  Rep,    272;     Sparhawk    v.     Salem,  1 

oi  Brooklyn,  4  N.  Y,   19o ;    Duka  o.  Allen,   30 ;     Rundall   «.    EaBtera   & 

Mayor,  ic.   of   Rome,  20  Geo.   tJATi;  Corp.,   106  Maaa.   27(i;    b.   c,  8  An. 

Larkin  v.  Saginaw  County,  11  Mich,  Rep.     320;     11uF;heB    v.     Baltimore, 
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money  in  order  to  refund  to  the  assessors  what  had  been  so 
:d  by  them,  and  that  such  vote  was  a  legal  promise  to  pay,  on 
ich  the  assessors  might  maintain  action  against  the  town.  ^^  The 
lefal  purpose  of  this  vote,"  it  was  said,  ^^  was  just  and  wise. 
)  inhabitants,  finding  that  three  of  their  townsmen,  who  had 
n  elected  by  themselves  to  an  office,  which  they  could  not,  with- 
incurring  a  penalty,  refuse  to  accept,  had  innocently  and  inad- 
tently  committed  an  error  which,  in  strictness  of  law,  annulled 
ir  proceedings,  and  exposed  them  to  a  loss  perhaps  to  the  whole 
ent  of  their  property,  if  all  the  inhabitants  individually  should 
il  themselves  of  their  strict  legal  rights,  —  finding  ako  that  the 
isury  of  the  town  had  been  supplied  by  the  very  money  which 
se  unfortunate  individuals  were  obliged  to  refund  from  their 
Q  estates,  and  that,  so  far  as  the  town  tax  went,  the  very  per- 
is who  had  rigorously  exacted  it  from  the  assessors,  or  who  were 
rat  to  do  it,  had  themselves  shared  in  due  proportion  the  benefits 
1  use  of  the  money  which  had  been  paid  into  the  treasury,  in 
i  shape  of  schools,  highways,  and  various  other  objects  which 
i  necessities  of  a  municipal  institution  call  for,  —  concluded  to 
tssess  the  tax,  and  to  pi*ovide  for  its  assessment  in  a  manner 
lich  jrould  have  produced  perfect  justice  to  every  individual  of 
i  corporation,  and  would  have  protected  the  assessors  from  the 
ectsof  theii'  inadvertence  in  the  assessment  which  was  found  to 
invalid.     The  inhabitants  of  the  town  had  a  perfect  right  to 
ike  this  reassessment,  if  they  had  a  right  to  raise  the  money 
iginally.     The  necessary  supplies  to  the  treasury  of  a  town  can- 
it  be  intercepted,  because  of  an  inequality  in  the  mode  of  ap- 
(rtioning  the  sum  upon  the  individuals.     Debts  must  be 
curred,  duties  must  be  performed,  by  every  town  ;  *  the  [*  210] 
fety  of  each  individual  depends  upon  the  execution  of 
le  corporate  duties  and  trusts.     There  is  and  must  be  an  inherent 
)wer  in  every  town  to  bring  the  money  necessary  for  the  pur- 
ees of  its  creation  into  the  treasury  ;  and  if  its  course  is  obstructed 
f  the  ignorance  or  mistakes  of  its  agents,  they  may  proceed  to 
iforce  the  end  and  object  by  correcting  the  means  ;  and  whether 
it  be  done  by  resorting  to  their  original  power  of  voting  to  raise 
oney  a  second  time  for  the  same  purposes,  or  by  directing  to  re- 
less  the  sum  before  raised  by  vote,  is  immaterial ;  perhaps  the 
;ter  mode  is  best,  at  least  it  is  equally  good."  ^ 

'  Per  Parker,  Ch.  J.,  in  Nelson  v.     v,  Windham,  13  Me.  74;   Fuller  v. 
Iford,  7  Pick.  23.     See  also  Baker    Groton,    11    Gray,    340;    Board  of 
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It  haa  ftlso  been  held  competent  for  a  town  to  appn^rii 
to  indenuiify  the  school  committee  for  expenses  incurred  i 
ing  an  Htion  for  an  alleged  libel  contained  in  a  report 
them  in  good  faith,  and  in  which  action  judgment  had 
dered  in  ^eir  favor.'  And  although  it  should  appear 
ofBcer  had  exceeded  his  legal  right  and  authority,  yet 
acted  ia  good  faith  in  an  attempt  to  perform  his  duty,  the 
the  right  to  adopt  his  act  and  to  bind  iteelf  to  i 
[*  211]  him.'    *  And  perhaps  the  legislature  may  even  ht 

CommiBrimun  v.  Lucas,  93  U.  S. 
Rep.  109;  State  n.  Hammonton,  38 
H.  J.  iK;  B.  c.  20  Am.  Rep.  404. 
The  du^i  however,  muat  have  been 
OB*  aathoiiied  by  law,  and  the  matter 
oneinivhich  the  corporation  bad  an 
latereM.  Gregoij  t>.  Bridgeport,  41 
GmB.  70;  s.  c.  19  Am.  Rep.  485. 
]a  Briatol  v.  Johnson,  34  Mich.  123, 
it  ^ppaared  that  a  township  treas- 
urer hkd  been  robbed  of  town  moneyii, 
hot  had  Moonnted  to  the  township 
tiMrator.  An  act  of  the  legislature 
snu  tiwn  obtained  for  refunding  this 
som  to  him  by  tax.  Held,  not  josti- 
flsd  If  the  oonsUtutioii  of  the  State, 
vhkh  iocbida  the  allowance  of  de- 
niaiuU  a^ainut  the  {iiibllc  by  the  le^ia* 
;  l\-0[jle 


bj  the  committee.  By 
"  It  is  the  dutj  of  a  towD  1 
highwAja  within  ita  bouD 
expense  of  the  inhsbitani 
the  same  may  be  safe  sad 
for  travellera  ;  and  we  this 
power,  as  ioddent  to  thi 
indemnify  the  mrreyor, 
agent,  against  any  chu^ 
he  may  inciir  in  \he  &m» 
charge  of  this  dnty,  aHho 
turn  ont  on  inrestigation  ti 
took  his  l^al  righte  and 
The  act  by  which  the  n 
cuired  a  liability  was  tha 
ditch,  as  a  drain  for  tfaa 
the  highway  ;  and  ii  it  «s 


the 
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>  compel  the  town,  in  such  a  case,  to  reimburse  its  officers  the 
zpenses  incurred  by  them  in  the  honest  but  mistaken  discharge 
f  what  they  believed  to  be  their  duty,  notwithstanding  the  town, 
gr  vote,  has  refused  to  do  so.^ 


Construction  of  Municipal  Powers. 

The  powers  conferred  upon  municipalities  must  be  construed 
rith  reference  to  the  object  of  their  creation,  namely,  as  agencies 
f  the  State  in  local  government.^    The  State  can  create  them  for 

Ihai  towns  have  an  authority  to  de-  would  be  aggravated  by  the  opporta- 

■id  and  indemnify  their  agents  who  nity  to  obtain  intoxicating  liquors, 

Mj  incur  a  liability  by  an  inadver-  the  common  council  ordered  the  seiz- 

Bi  error,  or  in  the  performance  of  ure  and  destruction  of  all  such  liquors 

heir  duties  imposed  on  them  by  law,  within  the  city,  and  pledged  the  faith 

I  fully  maintained  by  the  case  of  of  the  city  to  the  payment  of  the 

laboD    V.    Milford,    7    Pick.    18."  value.      The  Court    of    Appeals    of 

lucroft  V.  Lynnfield,  18  Pick.  568.  Virginia  afterwards  decided  that  the 

lad  see  Briggs  v.  Whipple,  6  Vt.  95 ;  city  might  be  held  liable  on  the  pledge 

fcrrman  v.  Carr,  8  R.  I.  431.  in  an  action  of  assumpsit    Rices ^  J., 

^  Guilford  v.  Supervisors  of  Che-  says:  **By  its  charter  the  council  is 

mgo,  13  N.  Y.  143.     See  this  case  specially  empowered  to  *  pass  all  by- 

mnmented    upon    by   Lyan^  J.,   in  laws,   rules,   and    regulations   which 

hile  V.  Tappen,  29  Wis.  674,  680.  they  shall  deem    necessary  for   the 

Ob  the  page  last  mentioned  it  is  said,  peace,    comfort,    convenience,    good 

**  We  have  seen  no  case  except  in  the  order,  good  morals,  health,  or  safety 

MurtB  of  New  York,  which  holds  that  of  said  city,  or  of  the  people  or  prop- 

mA  moral  obligation  gives  the  legis-  erty  therein.'    It  is  hard  to  conceive 

irtore  power  to  compel   payment."  of  larger  terms  for  the  grant  of  sover* 

Aadsee  Bristol  v.  Johnson,  34  Mich,  eign  legislative  powers  to  the  specified 

tttw    Where  officers  make  themselves  end  than  those  thus  employed  in  the 

Ukto  penalties  for  refusal  to  per-  charter;  and  they  must  be  taken  by 

in  duty,  the  corporation  has  no  necessary  and  unavoidable  intendment 

nthority  to  indemnify  them.     Hal-  to  comprise  the  powers  of  eminent 

rind  V.  Mayor,  &c.   of  New  York,  domain   within  these  limits  of  pre- 

I  N.  Y.  430;   Merrill  o.  Plainfield,  scribed  jurisdiction.    There  were  two 

46  H.  H.  126.     See  Frost  v.  Belmont,  modes  open  to  the  council :   first,  to 

i  Allen,  152;  People  o.  Lawrence,  6  direct  the  destruction  of  these  stores. 

Bin,  244;  Vincent  v.  Nantucket,  12  leaving  the    question    of    the  city's 

Otih.  105.  liability  therefor  to  be  afterwards  liti- 

*  A  somewhat  peculiar    question  gated  and  determined;  or,  secondly, 

VMiDfolved  in  the  case  of  Jones  v.  assuming  their  liability,  to  contract 

fiduncnd,  18  Grat.  517.    In  antici-  for  the  values  destroyed  under  their 

litioD  of  the  evacuation  of  the  city  of  orders.    Had  they  pursued  the  first 

ftobmond  by  the  Confederate  author-  mode,  the    corporation  would   have 

Mm,  and  under  the  apprehension  that  been  liable  in  an  action  of  trespass 

of  disorder  might  follow  which  for  the  damages;  but  they  thought 

17 
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no  other  purpose,  ant]  it  can  confer  powers  of  government  to  no 
other  end,  without  at  once  coming  in  conflict  with  the  conslits- 
tional  maxim,  that  legifiliilive  power  cannot  be  delegated,  or  witi 
other  maxima  designed  u^  confine  atl  the  ngenciea  of  govenimeid 
to  the  exercise  of  iheir  proper  fiinclions.  And  wherever  tin 
municipality  shall  atteiniit  to  exercise  powers  not  within  tilt 
proper  province  of  local  self-government,  whether  the  light  to  ilo 
so  be  claimed  under  express  legislative  grant,  or  liy  implicatin 
from  the  charter,  the  act  must  be  considered  as  altogether  vltn 
virtt,  and  therefore  void. 

A  reference  to  a  few  of  the  adjudged  citses  will  perhaps  beri 
iUuatrate  this  principle.  The  common  council  of  the  dty  of 
Buffalo  undertook  to  provide  an  entertainment  and  ball  for  iti 
citizens  and  certain  expected  guests  on  the  4th  of  July,  and  for 
that  purpose  entered  into  contract  with  a  liotel  keeper  to  provida 
the  entertainment  at  his  house,  at  the  expense  of  the  city.  Tin 
entertainment  was  furnished  and  in  part  paid  for,  and  suit  vu 
brought  to  recover  ihc  iialanue  due.  The  city  had  authority,  undtf 
its  charter,  to  raise  and  expend  moneys  for  various  specified  pu^ 
poees,  and  also  "to  defray  the  tontlngent  and  other  esjwiisesi'f 
the  city."  But  providing  an  entertainment  for  its  citizens  is  nil' 
part  of  municipal  self-government,  and  it  has  never  l*a| 
[•  212]  considered,  •  where  the  common  law  has  prevailed,  lhil| 
the  power  to  do  so  pertained  to  the  government  in  ativrfl 
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The  supervisors  of  the  city  of  New  York  refused  to  perform  a 
iity  imposed  upon  them  by  law,  and  were  prosecuted  severally 
•r  the  penalty  which  the  law  imposed  for  such  refusal^  and 
idgment  recovered.  The  board  of  supervisors  tlien  assumed,  on 
dialf  of  the  city  and  county,  the  payment  of  these  judgments, 
gether  with  the  costs  of  defending  the  suits,  and  caused  drafts 
•  be  drawn  upon  the  treasurer  of  the  city  for  these  amounts. 

was  held,  that  these  drafts  upon  the  public  treasury  to  indem- 
fy  officers  for  disregard  of  duty  were  altogether  unwarranted 
id  void,  and  that  it  made  no  difference  that  the  officers  had 
Jted  conscientiously  in  refusing  to  perfoi-m  their  duty,  and  in 
le  honest  belief  that  the  law  imposing  the  duty  was  unconstitu- 
>iial.  The  city  had  no  interest  in  the  suits  against  the  super- 
sors,  and  appropriating  the  public  funds  to  satisfy  the  judgments 
id  costs  was  not  within  either  the  express  or  implied  powers 
inferred  upon  the  boaixl.^  It  was  in  fact  appropriating  the  pub- 
3  money  for  private  purposes,  and  a  tax  levied  therefor  must 
insequently  be  invalid,  on  general  principles  controlling  the 
ght  of  taxation,  which  will  be  considered  in  another  place.  In 
recent  case  in  Iowa  it  is  said:  ^^No  instance  occurs  to  us  in 
hich  it  would  be  competent  for  [a  municipal  corporation]  to 
an  its  credit  or  make  its  accommodation  paper  for  the  bene- 
t  of  citizens  to  enable  them  to  execute  private  enterprises ;  *'  ^ 
id  where  it  cannot  loan  its  credit  to  private  undertakings,  it 

itted  murder  therein.    Gale  o.  South  ^  Halstead  v.  Mayor,  &c.  of  New 

erwick,  51  Me.  174.     Nor,  under  its  York,  8  N.   Y.  430.     See  a  similar 

neral  authority  to  raise  money  for  case  in  People  v.  Lawrence,  6  Hill, 

neeMsary  town  charges,"  is  a  town  244.     See  also  Carroll  v.   St.  Louis, 

ithorized  to  raise  and  expend  moneys  12  Mo.  444;   Vincent  r.  Nantucket, 

»  tend  lobbyists  to  the  legislature.  12  Cush.  103;  Parsons  v,  Goshen,  11 

Vankfort  v.  Winterport,  54  Me.  250.  Pick.  3!^ ;    Merrill  o.   Plainfield,  45 

Ir,  under  like  authority,  to  furnish  N.  H.  126. 

udiorm  for  a  volunteer  military  ^  Clark  p.  Des  Moines,   19  Iowa, 

MBpaoy.      Claflin  v.   Uopkinton,   4  224;   Carter  v.    Dubuque,   35  Iowa, 

Siay,  502.     Where  a  municipal  cor-  416.     See  Tyson  v.  School  Directors, 

loration  enters  into  a  contract  uUra  51  Penn.  St.  9;  Freeland  p.  Hastings, 


no  implied  contract  arises  to  10  Allen,  570;  Thompson  v.  Pittston, 

MipeDsate  the  contractor  for    any  59  Me.    545;   Kelly   v.  Marshall,  69 

king  he  may  have  done  under  it,  not-  Penn.  St.  319;  Allen  v.  Jay,  60  Me. 

■ilhtUDding    the    corporation    may  124;  s.  c.  Am.  Law  Reg.,  Aug.  1873, 

hiffe   reaped    a    benefit    therefrom,  with  note  by  Judge  Kedfield;  s.  c. 

MeSpedon  p.  New   York,  7    Bosw.  11  Am.  Rep.  185. 
IDl;  Zottman  v.  San  Francisco,  20 
ULM. 


880  CONSTITDTIONAL  LnOTAIIONS.  [( 

[*  21 B]  is  equally  without  *  power  to  appropriate  the  monc 
treaeuiy,  or  bj  the  conduct  of  its  officers  to  subje 
to  implied  obligations.' 

The  powers  conferred  upon  the  municipal  goTemmei 
aiaa  be  oonstrued  as  confined  in  their  exercise  to  the  te 
limits  embraced  within  the  municipalitj ;  and  the  fact  th 
powers  are  conferred  in  general  terms  will  not  warrant  tin 
dse  except  within  those  limits.  A  general  power  "  to  pi 
hold,  and  convey  estate,  real  and  personal,  for  the  public 
the  corporation,  will  not  authorize  a  purchase  outside  tin 
rate  limits  for  that  purpose.'  Without  some  special  p 
they  oannot,  as  of  course,  possess  any  control  or  rights  ot 
lying  outside  ;  ^  and  the  taxes  they  levy  of  their  own  ai 
and  the  moneys  they  expend,  must  be  for  local  purposes  c 

But  the  question  is  a  very  different  one  how  far  the  leg 
of  the  State  may  authorize  the  corporation  to  extend  its  a 
ol^eots  outside  the  city  limits,  and  to  engage  iu  enterpri 
public  nature  which  may  be  expected  to  benefit  the  oit 
the  municipality  in  common  with  the  people  of  ihe  State  i 
and  also  in  some  special  and  peculiar  manner,  but  whicli 
thelesB  aie  not  under  the  control  of  the  corporation,  and 

1  ••  b    detenniiiiDg    whether    the  Virginia  City,  4  Ner.  S0> 

rabjeot-mattei  is  withiu  the    legiti-  objectaon  to  tiie  validity  o 

mate  aotiiorify  of  the  town,  one  of  which  anthoruea  an  exponc 

th«  tMt»  ia  to  ascertain  whether  the  a  town-hall  that  rooma  to  1 
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NT  aside  from  the  ordinary  purposes  of  local  governments  that 
Mostance  by  the  municipality  in  such  enterprises  would  not 
be  warranted  under  any  general  grant  of  power  for  municipal 
government.  For  a  few  years  past  the  sessions  of  the  legisla- 
tive bodies  of  the  several  States  have  been  prolific  in 
^l^islation  which  has  resulted  in  flooding  the  country  [*214] 
viih  municipal  securities  issued  in  aid  of  works  of  public 
QDprovement,  to  be  owned,  controlled,  and  operated  by  private 
parties,  or  by  corporations  created  for  the  purpose;  the  works 
Qiemselves  being  designed  for  the  convenience  of  the  people  of 
the  State  at  large,  but  being  nevertheless  supposed  to  be  specially 
beneficial  to  certain  localities  because  running  near  or  through 
ttiem,  and  therefore  justifying,  it  is  supposed,  the  imposition  of  a 
special  burden  by  taxation  upon  such  localities  to  aid  in  their 
ocmstruction.^  We  have  elsewhere  ^  referred  to  cases  in  which 
U  has  been  held  that  the  legislature  may  constitutionally  author- 
iie  cities,  townships,  and  counties  to  subscribe  to  the  stock  of 
imQroad  companies,  or  to  loan  them  their  credit,  and  to  tax  their 
citizens  to  pay  these  subscriptions,  or  the  .bonds  or  other  securities 
bsaed  as  loans,  where  a  peculiar  benefit  to  the  municipality  was 
anticipated  from  the  improvement.  The  rulings  in  these  cases, 
if  sound,  must  rest  upon  the  same  right  which  allows  such  munici- 
palities to  impose  burdens  upon  their  citizens  to  construct  local 
Streets  or  roads,  and  they  can  only  be  defended  on  the  ground 
that  ^^the  object  to  be  accomplished  is  so  obviously  connected 
vith  the  [municipality]  and  its  interests  as  to  conduce  obviously 
and  in  a  special  manner  to  their  prosperity  and  advancement."  ' 


^  In  Merrick  v.  Inhabitants  of  Am- 

Wnt,  12  Allen,  500,  it  was  held  com- 

yetent  for  the  legislature  to  authorize 

a  town  to  raise  money  by  taxation  for 

a  State  agricultural  college,  to  be  lo- 

iltad  therein.     The  case,  however,  we 

ttunk,   stands    on   different   reasons 

from  those  where  aid  has  been  voted 

by  municipalities  to  public  improve- 

mats.    See  it  explained  in  Jenkins 

••  Andover,  103  Mass.  04.    And  see 

^Hular  cases   referred   to,   post,    p. 

*S80,  note. 

*  Ante,  p.  •119. 

*  Talbot  9.  Dent,  0  B.  Monr.  526. 
^Hubronck  v.  MUwaukee,  18  Wis. 


44.  It  seems  not  inappropriate  to 
remark  in  this  place  that  the  three 
authors  who  have  treated  so  ably 
of  municipal  constitutional  law  (Mr. 
Sedgwick,  Stat.  &  Const.  Law,  464), 
of  railway  law  (Judge  Redfield),  and 
of  municipal  corporations  (Judge  Dil- 
lon) have  all  united  in  condemning 
this  legislation  as  unsound  and  un- 
warranted by  the  principles  of  consti- 
tutional law.  See  the  views  of  the 
two  writers  last  named  in  note  to  the 
case  of  People  v.  Township  Board  of 
Salem,  9  Am.  Law  Reg.  487.  And 
Judge  Dillon  well  remarks  in  his 
Treatise  on  Municipal  Corporationa 


i 


CONSTITDTIONAL   LIMITATIONS.  [• 

But  there  are  authorities  which  dispute  their  eoundnesi 
cannot  be  denied  that  this  epecies  of  legislation  has  been 


(5  104)  that,  "i^ardetl  in  tho  light 
of  its  effects,  there  is  little  hesitation 
in  affirming  that  this  invention  to  aid 
private  enterprises  has  proved  itself 
lioneful  in  the  last  dygreo," 

If  we  trace  the  beginning  of  this 
leginlatiou,  wc  shall  find  it  originating 
at  a  time  wlien  there  had  been  little 
DccAsion  to  eoneider  with  care  the  lim- 
itations to  the  functions  of  municipal 
govern  went,  becnuae  as  yet  those 
fanedoDB  had  been  employed  with 
general  oanlion  and  priiiience.  und  no 
ilispo^tion  had  been  manifested  to 
stretch  their  powers  to  make  them 
embrace  matters  not  usuallj  recog- 
ntiwd  as  properly  and  legitimately 
tailing  within  them,  or  to  make  use  of 
the  municipal  machinery  to  furtlier 
private  ends.  Nor  did  the  earliest 
decisions  attract  much  attention,  for 
they  referred  to  mattere  somewhat 
local,  and  the  spirit  of  speculation 
was  not  aa  yet  rife.  When  the  con- 
struction of  railways  nnd  canuls  was 
first  entered  upon  by  iin  expemliture 
of  public  funds  to  any  coiisiderublu 
'le    States    themselves   took 


prohibit  the  State,  «hen 
fever  of  speculation  ehouli 
from  engaging  anew  in  su 
takings. 

All  experience  shows,  hov 
monarculmndant  whodonol 
evade  a  constitutional  prori: 
they  find  opposed  to  their 
they  can  possibly  assign  a 
reason  for  doing  so ;  and  ii 
of  the  provisions  before  reff 
was  not  long  before  persi 
to  question  their  phrsjea 
closely,  not  that  they  inigh 
the  nctnal  purpose.  —  whii 
was  obvious  enough,  —  bii 
cover  whether  that  purpose 
be  defeated  without  a  violat 
eipresa  terms.  The  purp< 
was  to  remiind  all  such  un< 
to  private  enterprise,  and 
the  citizens  of  the  State  fi 
taxed  to  aid  them ;  but 
State  was  forbidden  to  enga 
works,  it  was  unfortunatel 
pressly  declared  that  the  sev 
bers  of  the  State,  in  their 
capacity,  were  also  forbidde 
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Dischievous  in  its  results,  that  it  has  created  a  great  burden 
>lic  debt,  for  which  in  a  large  number  of  cases  the  antici- 

)calitie8>  it  is  true,   vigorous  tional  than  a  thousand  others  which 

was  made ;  but  as  the  hand>  the  road-masters  in  the  several  States 

a  large    amount    of    public  have  constructed  with  the  local  taxes; 

was  usually  expected  to  make  and  it  was  finally  abandoned  to  the 

rone  of  the  projectors,  whether  States  as  a  common  highway.    When 

terprise  proved  successful  or  next    a  great    national  scheme  was 

sans  either  fair  or  unfair  were  broached,  the  aid  of  the  general  gov- 

ly  found  to  overcome  all  oppo-  emment  was   demanded  by  way  of 

Towns  sometimes  voted  large  subsidies  to  private  corporations,  who 

9  railroads  on  the  ground  of  presented  schemes  of  works  of  great 

enefit    where  the  actual   and  public  convenience  and  utility,  which 

Ae  result  was  local  injury,  and  were  to  open  up  the  new  territories 

ectors  of  one  scheme  succeeded  to  improvement  and  settlement  sooner 

Ding  and  negotiating  the  bonds  than    the    business    of    the    country 

nunicipality  to  the  amount  of  would  be   likely   to    induce  unaided 

er  of  a  million  dollars,  which  private  capital  to  do  it,  and   which 

r  being  enforced,  though  the  consequentlyappealed  to  the  imagina- 

ihey  were  to    aid  was   never  tion  rather  than  to  facts  to  demon- 

y  begun.     A  very  large  per-  strate  their  importance,  and  afforded 

of  all  the  aid  voted  was  paid  abundant  opportunity  for  sharp  opera- 
nd up  the  aid,"  sacrificed  in  tors  to  call  to  their  assistance  the 
ts  to  purchasers  of  bonds,  ex-  national  sentiment,  then  peculiarly 
in  worthless  undertakings,  or  strong  and  active  by  reason  of  the 
se  lost  to  the  tax-payers ;  and  attempt  recently  made  to  overthrow 
es  might  almost  be  said  to  be  the  government,  in  favor  of  projects 
mal  in  which  municipalities,  whose  national  importance  in  many 
terwards  they  were  called  upon  cases  the  imagination  alone  could  dis- 

their  obligations,  could  do  so  cover.     The  general   result  was  the 

feeling  of  having  received  the  giving  away  of  immense  bodies    of 

d  consideration.     Some  State  land,  and  in  some  cases  the  granting 

Titorial  governors  did    noble  of  pecuniary  aid,  with  a  recklessness 

endeavoring  to  stay  this  reck-  and  often  with  an  appearance  of  cor- 
isiative  and  municipal  action,  ruption  that  at  length  startled  the 
16  of  the  States  at  length  ren-  people,  and  aroused  a  public  spirit 
neh  action  impossible  by  con-  before  which  the  active  s|iirits  in  Con- 
sal    provisions    so  plain    and  gress  who  had  promoted  these  grants, 

that  the  most  ingenious  mind  and  sometimes  even  demanded  them 

kble  to  misunderstand  or  per-  in  the  name  of  the  poor  settler  in  the 

UL  wilderness  who  was  unable  to  get  his 

1  the   United   States    entered  crops  to  market,  were  compelled  to 

scheme  of  internal  improve-  give  way.      The    scandalous    frauds 

he  Cumberland  road  was  the  connected  with  the  Pacific  Railway, 

portant  project  for  which  its  which  disgraced  the  nation  in  the  face 

I  were  demanded.     The  prom-  of  the  world,  and  the  great  and  dis- 

this  enterprise  were  of  conti-  astrous  financial  panic  of  1873,  were 

nagnificenee  and  importance,  legitimate  results  of  such  subsidies; 

y  ended  after  heavy  national  but  the  pioneer  in  the  wilderness  had 

tores  in  a  road  no  more  na-  long  before  discovered  that  land  grants 
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patod  benefit  was  never  received,  and  that,  as  is  likely  to 
(MM  where  municipal  governments  take  part  in  projects 


vtn  not  ahnys  unght  or  taken  with 
a  flaw  to  an  immediate  approprutdon 
ta  tba  nad*  for  tha  oouatructioii  of 
irirfoh  tb^  ware  Domiti&llj  made,  but 
Uiak  flw  imhH  in  many  cases  waa,  that 
laiga  teaeti  were  thereby  kept  out  of 
uaAct  and  from  taxation  which 
oUtarwiie  would  have  been  purohaaed 
••d  oemqpiad  by  settlers  who  would 
ban  loannad  hli  tues  by  contribut- 
ing tluir  ihaie  to  the  pnbUc  burdens. 
Vb»  giaatBi  therefore,  in  such  cases, 
Inatoad  of  being  at  once  devoted  to 
impnTOUMats  for  the  benefit  of  aet- 
tleia,  wcro  in  fact  kept  in  a  state  of 
natnn  bj  the  speculators  who  had 
MOand  tbam,  until  the  improvemeuta 
at  MttlSTS  in  tfaeir  vicinity  could  make 
tiw  gfaatMa  wealthy  by  the  increase 
in  value  which  such  improvementa 
gav*  to  the  land  near  them.  In  say- 
lag  tUa  tba  admisaion  ia  freely  made 
that  in  many  oases  the  grants  weie 
promptly  and  honeatly  appropriated 
in  aoooidaBoa  with  their  uomiDsl  pur- 
poae;  bat  the  general  verdict  now  is 
that  the  ayitem  was  neceasarily  cor- 


that  the  abnae  of  a  power  i 
no  argnment  against  ite  exirtt 
a  system  so  open  to  abnaea  i 
challenge  attention  to  its  fom 
And  when  tiioae  foundatiou 
amined,  it  is  not  easy  to  find 
any  aound  anpport  in  the  n 
conatitutional  law  of  tiiia 
The  same  reasons  whidi  Jna 
aidies  to  the  hnsineaa  of  oonu 
liers  by  nulway  will  snppart 
in  ud  of  any  private  bunne 
soever. 

It  is  sometimea  looaely  a 
railway  companiee  are  pnUio 
tions,  bnt  the  law  does  not  a 
them.  It  ia  the  settled  doi 
the  law  that,  like  banks,  mia 
paniea,  and  mana&cturiiigeoi 
they  are  mere  private  oMp 
supposed  to  be  oi^puiiiad 
benefit  of  the  individoal  eoq 
and  subject  to  no  other  pabi 
vision  or  control  than  aa 
private  association  for  baiia 
poaes  to  which  corporate  po« 
been  granted.    DaitmoaUi  C 
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poses  of  their  creation,  it  has  furnished  unusual  facili- 
lad  and  public  plunder,  and  led  almost  inevitably,  at 

lilroads,  10,  20.  Taxation  lature,   subject  only  to  the   express 

fthem  eannot  therefore  be  restrictions    of   the    constitution,  is 

the  ground  of  any  public  supreme,  and  that,  in  the  language  of 

ey  possess,  anymore  than  some  of  the  cases,  **  if  there  be  the 

banks  or  mining  compa-  least  possibility  that  making  the  gift 

anly  said  that  it  has  long  inrill  be  promotive  in  any  degree  of 

4Jthd  doctrine    that    the  the  public  welfare,  it  becomes  a  ques- 

nent  domun  may  be  em-  tion  of  policy,  and  not  of  natural 

heir  behalf,   and  it   has  justice,  and  the  determination  of  the 

>een  insisted  with  much  legislature  is  conclusive."    {Post^  p. 

that  wherever  the  State  *489.)    But  nothing  is  better  settled 

mterprise  under  the  right  on  authority  than  that  this  strong 

tomain,  it  may  assist  it  by  language,  though  entirely  true  when 

>.    But  the  right  of  tax-  it  refers  to  the  making  provision  for 

B  right  of  eminent  domain  those  things  which  it  falls  within  the 

eans  coextensive,  and  do  province  of  government  to  provide  for 

loUy  upon  like  reasons,  its  citizens,  or  to  the  payment  for 

compels  the  citizen  to  services  performed  for  the  State,  or 
is  proportion  of  the  pub-  the  satisfaction  of  legal,  equitable, 
the  latter  compels  him  to  or  moral  obligations  resting  upon  it, 
>thing  for  which  he  is  not  is  wholly  inadmissible  when  the  pur- 
pecuniary  compensation,  pose  is  to  impose  a  burden  upon  one 
the  one  case  is  an  exac-  man  for  the  benefit  of  another.  Many 
MTopriation  in  the  other  is  such  cases  might  be  suggested  in 
id  sale.  To  take  money  which  there  would  not  only  be  a 
purposes  under  pretence  **  possibility,"  but  even  a  strong 
is,  as  has  been  often  said,  probability,  that  a  small  burden  im- 

and  plunder;   to  appro-  posed  upon  the  public  to  set  an  in- 

r  the  right    of   eminent  dividual  up  in  business,  or  to  build 

i  private  corporation  robs  him  a  house,  or  otherwise  make  him 

kuse  the  corporation  pays  comfortable,  would  be  promotive  of 

taken,  and  in  some  cases,  the  public  welfare ;   but  in  law  the 

0  the  welfare  and  pros-  purpose  of  any  such  burden  is  deemed 
e  community,  and  where  private,  and  the  incidental  benefit  to 
venience  is  to  be  provided,  the  public  is  not  recognized  as  an  ad- 
case  of  a  grist  mill,  —  it  missible  basis  of  taxation. 

en  held  competent  to  ex-  In  Allen  v.  Inhabitants  of  Jay,  60 

le  power,  while  the  other  Me.  124,  s.  c.  11  Am.  Rep.  185,  it 

led    to    be    inadmissible,  became  necessary  to  reaffirm  a  doc- 

1  would  attempt  to  justify  trine,  often  declared  by  the  courts, 
1  of  a  mill-owner,  on  the  that  however  great  was  the  power  to 
;  laws  appropriating  lands  tax,  it  was  exceeded,  and  the  legis- 
lefit,  but  at  his  expense,  lature  was  attempting  the  exercise  of 
upported.  .  a  power  not  legislative  in  its  character, 
th  is,  the  right  to  tax  in  when  it  undertook  to  impose  a  bur- 
ivate  corporations  of  any  den  on  the  public  for  a  private  pur- 
must  rest  upon  the  broad  pose.     And  it  was  also  held  that  the 

it  the  power  of  the  legis-  raising  of  money  by  tax  in  order  to 


CONSTITUTIONAL    LIMITATIONS. 
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last,  to  discontent ;  sometimes  even  to  disorder  and  violence.  In 
some  of  the  recent  revisions  of  State  constitutions,  the  legisUliM 
has  been  expressly  prohibited  from  permitting  the  niunidiw\iii« 
to  levy  taxes  or  incur  dubLs  in  aid  of  works  of  public  iiD[irovfr 
ment,  or  to  became  stockholdere  in  private  corporations.' 

loan  the  eame  to  private  parties  to  tiecesaary  the  constitution  shonMtW' 
biJ  eipreflsly  the  taxing  for  prinlt 
purposes,  eiiice  it  ia  inipUe<l  in  Un 
very  idea  of  taxation  that  the  piirpMl 
iiiiist  be  pubhc  and  a  taking (oruj 
other  purpose  is  unlawful  conSscadob 


( 


enable  them  to  erect 
factories  in  such  town,  was  r.iisin<;  it 
for  a  private  purpose,  and  tiitrt'fore 
illegal.  Apfileion.  Ch.  J  ,  inti.''t  truly 
remarks  in  that  case,  that 


rity  of  private  rights,  all  protection     Cooioy  on  Taiati 
■lid,  when  One  different 


1.  07  « 

there  undoubttiltl 
is  between  the  case  of  a  milroajl 
poration  and  a  manufacturing  corp* 
ration;  that  there  are  precedenlt  la 
favor  of   taxing  for  the 


of  private  property, 
one  is  compelled  to  raise  money  to 
loiin  at  the  will  of  others   for  their 
own  use  and  benefit,  when  the  power 
ia  given  to  a  majority  to  lend  or  jjive 

away   the   property  of   an   niiwilting  for  the  other.     But  if  the  precedesll 

minority."     And  yet  how  plain  it  is  are  a  departure  from  sound  prineipK 

that  the  benefit   of  the  local   pnhlic  then,   as   in  every   other  case  fheit 

might  possibly  have   been   promoted  principle  is  departed  from,  evils  oeH 

by    the   proposed   erections!     See   to  to  have  been  expected.     A  cat»l(^ 

the  same  effect  Loan  Aasociiition  o.  of  these  would  iuchide  the  sqnandw- 

Topeka,  '20   Wall.    655,    where    the  ing  of  tiie  public  domain ;  the  ei 

whole  subject  is  carefully  considered  ment  of  schemers  whose  policy 

and  presented  with  clearness  and  force  been,  lirst,  to  obLiin  all  tbey  can  I9, 

in   an  opinion  by  Mr.  Justice  ifillfr ;  fair  promises,  ami  then  avoid  as  Itt' 

also  Commercial  Bank  v.  lola,  !^  Dill,  and  as  long  as  possible  the  fuUilmdt 

C.  C.  353;   8.  c.  9  Kan   TIKI;    Weis-  of   the   promises;    the   corruption 

"     .  14   N.  Y.   ni;   s,  c.  leiri^-latimi ;   th,'  lo.^is  of  SUU- 
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ng  that  any  such  subscriptions  or  securities  [*  215] 
thorized,  the  first  requisite  to  their  validity 
a,  then,  to  be  a  special  legislative  authority  to  make 
im  ;  an  authority  which  does  not  reside  in  the  general 
rhich  the  powers  of  local  self-government  are  usually 
and  one  also  which  must  be  carefully  followed  by  the 
7  in  all  essential  particulars,  or  the  subscription  or 
U  be  void.*    And  while  mere  irregularities  of  action, 

0  the  essentials  of  the  power,  would  not  prevent  par- 
d  acted  in  reliance  upon  the  securities  enforcing  them, 
loings  of  these  corporations  are  matters  of  public  rec- 
ey  have  no  general  power  to  issue  negotiable  securi- 
le  who  becomes  holder  of  such  securities,  even  though 

t  their    provisioDS    are  Mitchell  v.  Burlington.  4  Wall.  270. 

1  in  some  cases  to  pro-  A  municipal  corporation  having  power 
he  municipalities  also.  to  borrow  money,  it  is  held,  may  make 
V,  Curry,  2  Met.  (Ky )  its  obligations  payable  wherever  it 
tend  power  to  borrow  shall  agree..  Meyer  v,  Muscatine,  I 
;ur  indebtedness  to  aid  Wall.  384;  Lynde  o.  County,  16 
action  of  **  any  road  or  Wall.  6.  But  some  cases  hold  that 
t  be  understood  to  have  such  obligations  can  only  be  made 
r  to  the  roads  or  bridges  payable  at  the  corporation  treasury, 
auDicipality.  Stokes  v.  unless  there  is  express  legislative  au- 
,  10  Iowa,  173;  State  v.  thority  to  make  them  payable  else- 
nty,  13  Iowa,  388 ;  La-  where.  People  v.  Tazewell  County,  22 
>x,   6  Ind.  38.      There  111.  147;  Pekin  r.  Reynolds,  31  111.  529. 

in  the  Supreme  Court  Such  corporations  cannot  give  their 
.  States  which  appear  to  obligations  all  the  qualities  of  negoti- 
irary.  The*  city  charter  able  paper,  without  express  legislative 
conferred  in  detail  the  permission.  Dively  v.  Cedar  Falls, 
,  and  then  authorized  21  Iowa,  565.  See  Thomas  v.  Rich- 
borrow  money  for  any  mond,  12  Wall.  349;  Dillon,  Mun. 
iiscretion,"  after  a  vote  Corp.  §§  406,  407. 
favor  of  the  loan.  In  '  See  Harding  v.  Rockford,  &c. 
catine,  1  Wall.  384,  the  R.  R.  Co.,  65  111.  90;  Dunnovan  v. 
o  have  construed  this  Green,  57111.  63;  Springfield,  &c.  R.R. 
lorizing  a  loan  for  any  Co.  v.  Cold  Spring,  72  III.  60'^;  People 
r;  though  such  phrases  p.  County  Board  of  Cass,  77  111.  438; 
i  usually  to  be  confined  Cairo,  &c.  R.  R.  Co.  v.  Sparta,  77 
\  to  the  specific  objects  III.  505;  George  v.  Oxford,  16  Kan. 
rated;  or  at  least  to  72;  Hamlin  v.  Meadville  (Sup.  Ct. 
jd  within  the  ordinary  Neb.),  2  West.  Jurist,  596. 
nunicipal  governments.  •  Thompson  v.  Lee  County,  3  Wall. 
V.  Cox,  6  Ind.  38.  The  327 ;  Police  Jury  v.  Britton,  15  Wall. 
allace  was  followed  in  566;  Starin  v.  Genoa,  23  N.  Y.  447; 
rlington,  3  Wall.  651,  People  v.  Supervisors  of  El  Dorado, 
diBsentiDg.      See  also  11  Cal.  170 ;  Diveley  v.  Cedar  Falls, 
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they  be  oegotiable  in  form,  will  take  them  with  co 
notice  of  any  want  of  power  ia  the  corporatioD  to  is 
and  oatmot  enforce  them  when  theit  issue  was  uoaai 


ai  Iowa,  eeS;  smith  ■>.  Cheshire,  13 
Gn^t  818;  People  r.  Gray.  23  Cal. 
138;  28  Cal.  447.  Compare  Emerv 
«.  UariaviUe,  56  Me.  316;  Sherrard 
V.  LsAtjetto  Co.,  3  DiHon,  236. 

'  ^ere  ia  consideral  confusion  in 
th0  osMt  on  this  subject.  If  the  cor- 
panHoa  has  no  authority  to  issue 
negotiable  paper,  or  if  the  officers  who 
ntniTT  to  do  BO  have  no  power  under 
the  oharter  for  that  purpose,  there 
«an  be  no  doubt  that  the  defence  of 
want  of  power  may  be  made  by  the 
eorpoimtion  in  any  suit  brought  on 
the  Mcnritiea.  Smith  e.  Cheshire, 
18 -Gray,  818;  Gould  v.  Sterling,  23 
N.  T.  458;  Andorer  n.  Grafton,  7 
N.  U.  298;  Clark  v.  Des  Moines,  IS 
Iowa,  309;  M'Pherson  v.  Foster,  43 
Iowa,  48;  Bissell  v.  Kankakee,  04 
ni.  249;  Big  Grove  p.  Wells,  65  III. 
288;  Ehnwood  v.  Marcy.  92  U.  S. 
Bep.  289 ;  Coucord  u.  Portsmouth 
Saringi  Bank,  93  U.  S.  Rep.  625; 
St.  Joseph  V.  Rogers.  16  Wall.  644; 
Pendleton  Co.  v.  Amy,  13  WaU.  297; 


contrary,  is  a 
some  dispute. 

In  Stoney  tr.  Ameriou 
ance  Co.,  11  Paige,  68S, 
that  a  negotiable  aecnri^ 
ration  which  upon  ita  fae 
have  been  duly  iaaned  b 
poration,  and  in  confonni 
provisions  of  its  charier, 
the  hands  of  a  bona  Jidt  ho 
without  notice,  alQioughs 
was  in  fact  issued  for  a  p 
at  a  place  not  anthoriied  1 
ter  of  the  company,  and 
of  the  laws  of  the  SUte  1 
actually  issued.  In  Gelpi 
buque,  1  WaU.  208,  the  li 
as  follows:  "  Where  acoq 
power,  under  any  cnroan 
iasae  negotiable  aecuiitia 
Jide  holder  has  a  li^ 
they  were  issued  under  ■ 
stances  which  give  the  i 
thority,  and  they  are  no 
to  be  impeached  for  any 
the  hands  of  inch  holdt 
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of  the  cases  involving  the  validity  of  the  [*  216] 
\  made  or  bonds  issued  by  municipal  cor- 

to  hold  that  the  person  195;  Davis  v.   Kendallville,  6  Biss. 

per  must  inquire  as  to  280.     That  neither  irregularities  in 

18  fact,  of  the  existence  issuing  honds  nor  fraud  in  obtaining 

8  in  no  way  apprised,  them  will  be  a  defence  in  the  hands 

sly   conflict .  wi^    the  of  bona  fide  holders,  see  foregoing 

of  the  law  in  regard  cases,  and  also  Maxcy  o.  Williamson 

paper."     In  Madison  Co.,  72  III.  207;  Nicolay  v,  St.  Clair, 

fis  Railroad  Co.  v.  The  3  Dillon,  163;  East  Lincoln  v.  Daven- 

gs  Society,  24  Ind.  461,  port,  94  U.  S.  Rep.  801.     In  Halstead 

8  approved,  and  a  dis-  v.  Mayor,  &c.  of  New  fork,  5  Barb. 

,  in  the  earlier  case  of  218,  action  was  brought  upon  war- 

ianapolis,  &c.  Railroad  rants  drawn  by  the  corporation  of 

.04,  between  paper  ex-  New  York  upon  its  treasurer,  not  in 

irea  and  that  executed  the  course  of  its  proper  and  legitimate 

wer  of  the  corporation,  business.    It  was  held  that  the  cor- 

188  of  the  power  in  that  poration  under  its  charter  had  no  gen- 

tance,   was  repudiated,  eral  power  to  issue  negotiable  paper, 

1  r.  Rogers,   16   Wall,  though,  not  being  prohibited  by  law, 

cided  that  where  power  it  might  do  so  for  any  debt  contracted 

>  issue  bonds,  but  only  in  the  course  of  its  proper  legitimate 

manner,  or  subject  to  business.     But  it  was  also  held  that 

ations,    conditions,    or  any  negotiable  securities  not  issued  by 

and    the    bonds    are  the  defendants  in  their  proper  and 

1  with  recitals  showing  legitimate  business,  are  void  in  the 

th  the  law,  the  proof  hands  of  the  plaintiff,  although  re- 

le  recitals  are  incorrect  ceived  by  him  without  actual  notice 

itute  a  defence  to  a  suit  of   their  consideration.      This  deci- 

**  if  it  appears  that  it  sion   was  affirmed  in  3  N.  Y.   430. 

rovince  of  the  municipal  In  Gould  v.  Town  of  Stirling,  23  N.  Y. 

executed  the  bonds  to  464,  it  was  held  that  where  a  town 

r  or  not  there  had  been  had  issued  negotiable  bonds,  which 

;  compliance   with  the  could  only  be  issued  when  the  written 

idition,  or  qualification  assent  of  two-thirds  of  the  resident 

."ged  was  not  fulfilled."  persons  taxed  in  the  town  had  been 

in  9.  Commissioners  of  obtained  and  filed  in  the  county  clerk's 

Black,  722;  Pendleton  office,  the  bonds  issued  without  such 
3  Wall.  297 ;  Chute  p.  assent  were  invalid,  and  that  the  pur- 
Wall.  355;  Venice  p.  chaser  of  them  could  not  rely  upon 
U.  S.  Rep.  494;  Marcy  the  recital  in  the  bonds  that  such 

U.  S.  Rep.  637;  Hum-  assent  had  been  obtained,  but  must 

1^,  92  U.  S.   Rep.  642 ;  ascertain  for  himself  at  his  peril.    Say 

.  Holies,  94  U.  S.  Rep.  the  court:  **  One  who  takes  a  negoti- 

Co.  V,  January,  94  U.  able  promissory  note  or  bill  of  ex- 

Deming  v.  Houlton,  64  change,  purporting  to  be  made  by  an 

a   18   Am.  Rep.   253 ;  agent,  is  bound  to  inquire  as  to  the 

Lathrop,  51   Mo.  483 ;  power  of  the  agent.    Where  the  agent 

Lombard,  51  Miss.  Ill ;  is  appointed  and  the  power  conferred, 

leaaaat  Hill,  8  Dillon,  but  the  right  to  exercise  the  power 
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[CH.  Yin, 


[•217]  porati 
been 


of  intpinal    "improvements,  thti 
uonfiLier  cIjiu^cs  iu  tlie  Slate  corislilu- 


has  been  mode  to  depend  upon  the 
esigtence  of  facta  of  which  the  a^eiit 
may  be  suppoaed  to  be  in  an  especial 
manner co^izaiit.  the  fioni^'/e  holder 
ie  protected ;  because  he  is  presumed 
to  have  tt^en  the  paper  upon  thi-  faith 
of  the  representation  as  to  tliiise  facts. 
The  mere  fuct  of  executing  tlic  note 
or  bill  amounts  in  itself,  In  Huch  it 
catw,  to  a  representation  by  the  agent 
to  every  person  who  may  bilie  the 
paper  that  the  requisite  facts  exist. 
But  tlie  holder  liaa  no  such  protection 
in  regard  to  the  existence  of  the  power 
itself.  In  that  respect  tlir^  siihsi.'tjuent 
bona_fide  holder  is  in  no  bettiT  sitiuitiun 
thnn  the  payee,  excejit  iu  so  fiir  iia  the 
latter  would  appear  of  necessity  to 
have  bod  cognizance  of  faots  \thich 
the  other  caiiiiot[BiustV]  l.e  )]ri>suiiiL-d 
to  have  known."  And  tin.' tiisc  iwilis- 
tinguished  from  that  of  tliu  [■'nviiiers' 
and  Mechanics'  Bunk  v.  ButcliiTs'  and 
Urovera'  Bank,  IU  N.  Y.  li!.i,  wln-re 
the  extrinsic  fact  affecting  the  uutliiir- 
ity  related  to  the  state  of  aceouiits 
between  the  bank  and  one  of  its  cus- 
tomers, which   eould  only  be  known 


Cranch.  160;  Royal  Britisli  Bankt. 
Turquund,  G  El.  St  Bl.  SlT;  Kud 
County  D.  Aapinwall,  21  Hon.  Ml; 
liisaell  V.  Jeffersonritle,  '2i  Hot. 
387  ;  Sanjiorn  b.  Deerficld.  ■>  S.  II, 
251;  Alleghany  City  v.  McClurkn, 
14  Penn.  St.  S:J:  Morris  Cwisl  id 
Banking  Co.  v.  Fisher,  1  Stock-  OSIj 
Clapp  p.  Cedar  Co.,  5  Iowa,  13; 
Commissioners,  &c.  v.  Cox,  S  Ini 
4U;t;  Madison  and  Indianapolis  K.Ki 
Co.  II,  Norwalk  Savings  Society.  It 
Ind.  4ii7;  Bird  p.  Daggett,  B7  Mi 
ASI\.  It  is  of  coarse  irapossibie 
reconcile  these  auUtorities;  bat  I 
doctrine  in  the  case  of  Gould  r.  Ton 
of  Stirling  appears  to  us  to  be  soniili 
and  that,  wherever  a  want  uf  p«w(t 
exists,  a  purchaser  of  the  secui ' 
cliurgeable  with  notice  of  it.  if  Ibl 
defect  is  disclosed  by  the  corpnnit 
records,  or,  aa  in  that  cose,  by 
records,  where  the  power  is  rei(iiini 
to  be  shown.  See  Fish  v.  Kf 
2(iWia.  21,  aadMcClurtP.  Oxfotd,9* 
U.  S.  Hep.  428.  That  the  power.  A 
the  agents  of  municipal  corpuralitaa 
are   mnlters  of  n'pord,   and  Ihp 
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ons  designed   to  limit  the  power  of  the  *  legislature  [*218] 
I  incur  indebtedness  on  behalf  of  the  State,  and  which 
ianses,  it  has  been  urged,  were  equally  imperative  in  restraining 
idebtedness  on  behalf  of  the  several  political  divisions  of  the 
tote.     The   Constitution  of   Kentucky  prohibited   any  act  of 
le  legislature  authorizing  any  debt  to  be  contracted  on  behalf 
f  the   Commonwealth,   except  for  certain  specified   purposes, 
nless  provision  should  be  made  in  such  act  for  an  annual  tax 
ifficient  to  pay  such  debt  within  thirty  years ;  and  the  act  was 
9t  to  have  effect  unless  approved  by  the  people.     It  was  con- 
oided  that  this  provision  was  not  to  apply  to  the  Commonwealth 
I  a  mere  ideal  abstraction,  unconnected  with  her  citizens  and 
^soil,  but  to  the  Commonwealth  as  composed  of  her  people, 
id  their  territorial  organizations  of  towns,  cities,  and  counties, 
bich  make  up  the  State,  and  that  it  embraced  in  principle  every 
gittlative  act  which  authorized  a  debt  to  be  contracted  by  any 
r  the   local   organizations   of    which    the  Commonwealth  was 
MDposed.     The  courts   of  that  State   held   otherwise.     "  The 
laase  in  question,"  they  say,  "  applies  in  terms  to  a  debt  con- 
flicted on  behalf   the  Commonwealth  as  a  distinct  corporate 
bdy ;  and  the  distinction  between  a  debt  on  behalf  of  the  Com- 
lOQwealth,  and  a  debt  or  debts  on  behalf  of  one  county,  or  of 
ny  number  of  counties,  is  too  broad  and  palpable  to 
Imit  of  the  supposition  that  the  latter  class  of  *  debts  [*219] 
ras  intended  to  be  embraced  by  terms  specifically  desig- 
•ting  the  former  only."  ^     The  same  view  lias  been  taken  by 
be  courts  of  Iowa,  Wisconsin,  Illinois,  and  Kansas,  of  the  pro- 
IBODS  in  the  constitutions  of  those  States  restricting  the  power 

I  fhtj  are  not  valid,  no  subsequent  and  obligation  of  such  paper  will  not 

Mifteation  by   the    corporation    can  be  suffered  to  be  impaired  by  subse- 

■ke  them  so.     Leavenworth  v.  Ran-  quent  action  of  the  courts  overruling 

iil,2Kan.  357.     If  bonds  ai*e  voted  their  former  conclusions.    See  Steines 

|0D  a  condition,  and  issued  before  v.   Franklin    County,   4S    Mo.    107 ; 

bcondition  is  complied  with,  this,  as  Osage,    &c.    R.    R.    Co.    r.   Morgan 

^konafide  holders,  is  a  waiver  of  the  County,  53  Mo.  15G ;  Smith  v.  Clark 

iidUioa.      Chiniquy  v.    People,   78  Co.,  54  Mo.  58;   State  t^.  Sutterfield, 

It  570.      Compare    Supervisors    of  54  Mo.  391 ;    Columbia  Co.  v.  l^ing, 

btboov.  Brush,  77111.  59.  13  Fla.  421;   Same  v.   Davidson,    13 

\  some   States,   after   paper   has  Fla.  482. 

Koput  afloat  under  laws  which  the  ^  Slack  v.   Railroad    Co.,   13    B. 

Vtrte  of  the  State  have  sustained,  Monr.  16. 
k  Terj  justly  held  that  the  validity 


K^  '         CONSTITUTIONAL  LDCITATroNB.  [c 

of  the  legislature  to  contract  debts  on  behalf  of  the  Stab 
of  internal  ImproTementB  ; '  but  the  decisions  of  the  fini 
State  have  since  been  doubted,'  and  those  in  lUininB,  i 
aeem,  overruled.^  In  Michigan  it  has  been  held  thattb 
inai^ioable  to  a  constitution  adopted  with  a  clear  pni 
pteolnde  taxation  for  such  euterpriseB.* 

1  DnboqtM    Coontj    p.    Railrokd  learned  conrt  vill  amm  n 

Co.,  i  Gnene  (Iowa),  1;   Clapp  v.  ittt«nipt. 
Cedar  Coon^,   5    Iowa,   15;    Clark         *  The  foUowing  extnct 

V.  Jaooflville,  10  Wis.  136;  Buehaell  opinion  in  Bay  Cit;  e.  Ste 

*.  Bololt,  10  Wia.  195;  Prett^man  «.  urer,  23  Hich.  6M,  is  upon  t 

Sopantaon,  IS  lU.  409;  Roberteon  "Our  St&to  had  hadKbitt 

fl.  Boekfoid,  21  111.  451;  Johnsoii  v.  ence  oi  the  evils  of  the  (O 

SUA  County,  24  lU.  75;  Ferkins  v.  connectiDg  itself  with  work* 

Lairii,SlIlL  208;  Butler  v.  Dunham,  itnproTement.     In  a  tirae  ol 

S7  IlL  174;  Leavenworth  Co.  v.  Mil-  and  imagined  prosperity,  I 

lar,  7  KuL  479.  had  contracted  a  large  deb 

*  Sttte  e.  Wapello  County,  13  construction  of  a  ayateiii  of  : 
Itnra,  S88.  And  see  People  p.  Sq-  and  the  people  were  oppm 
pwriiOT,  fto>,  16  Mich.  251.  heavy  taxation  in  conseqiMU 

*  In  PMfile  tr.  Mayor,  &e.  of  over,  for  a  portion  of  tlui 
Gbl(»go>  SI  III.  S4,  it  is  held  expressly  had  not  received  what  thejl 
tlut  ^  ^viuon  of  the  State  consti-  for,  and  they  did  not  reoagi 
totton  jffobibiting  the  State  from  ere-  legal  or  moral  obtigataon  t 
■ting  a  debt  exceeding  fifty  thousand  it.  The  good  name  and  {■■ 
dollars  without  the  consent  of  the  Stat«  suffered  in  conaeqno 
peo^  inamfeat«d  at  a  general  elec-  result   of   it   all    ' 
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er  class  of  legislation,  which  has  recently  demanded  the 
of  the  courts,  has  been  little  less  troublesome,  from  the 

he  stock  of  any  oompaDy,     might  be  defeated.     The  State  could 

I,  or  corporation,  or  loaning  not  aid  a  private  corporation  with  its 

in  aid  of  any  person,  asso-  credit,  but  it  might  require  each  of 

*  corporation.     Art.   XIV.  its  townships,  cities,  and  villages  to 

d  7.  do  so.     The   State  could    not    load 

;hese    provisions    were    in-  down  its  people  with  taxes  for  the 

I  by  the  people  on  the  con-  construction  of  a  public  improvement, 

as     precautions     against  but  it  might  compel  the  municipal 

I  action  by  themselves,  if  authorities,    which    were    its    mere 

r  time  of  inflation  and  ex-  creatures,  and  which  held  their  whole 

liey  should  be  tempted  to  authority  and  their  life  at  its  will,  to 

like  burdensome  taxation  enforce  such  taxes,  one  by  one,  until 

to   accomplish    public  im-  the  whole  people  were  bent  to  the 

^  in  cases  where  they  were  burden. 

it  to  wait  the  result  of  pri-         **  Now,  whatever  might  be  the  just 

rprise.     The  people  meant  and  proper  construction    of    similar 

neh  effectual  barriers  that  provisions    in    the    constitutions    of 

iptation  should  return,  the  States  whose  history  has  not  been  the 

inflicting   the  like  injury  same  with  our  own,  the  majority  of 

credit,    reputation,    and  this  court  thought  when  the  previous 

of  the  State,  should  not  case  was  before  us,   and   they  still 

the  reach  of  the  authori-  think,  that  these  provisions  in  our 

7  believed  these  clauses  of  constitution    do    preclude    the  State 

ttution    accomplished    this  from  loaning  the  public  credit  to  pri- 

erfectly,  and  none  of    its  vate  corporations,  and  from  imposing 

had    more    influence    in  taxation  upon  its  citizens  or  any  por- 

ding  that  instrument  to  the  tion  thereof  in  aid  of  the  construction 

Kl-will  of  the  people.  of  railroads.     So  the  people  supposed 

■ocess  of  time,  however,  a  when   the  constitution  was  adopted. 

A  the  legislature  were  found  Constitutions  do  not  change  with  the 

punat  the  solemn  warning  varying  tides  of  public  opinion  and 

scutive,  to  resort  again  to  desire ;  the  will  of  the  people  therein 

of  taxation  in  aid  of  inter-  recorded  is  the  same  inflexible  law 

rement.     It  was  discovered  until  changed  by  their  own  delibera- 

(h  '*  the   State  "   was  ex-  tive  action ;  and  it  cannot  be  permis- 

ibited  from  giving  such  aid  sible  to  the  courts  that  in  order  to  aid 

n«  except  in  the  disposition  evasions    and    circuuiventious,    they 

Dade  to  it,  the  subdivisions  shall  subject  these  instruments,  which 

ae  State  was  composed  were  in   the  main  only  undertake  to  lay 

the  like  ban.     Decisions  in  down  broad  general  principles,  to  a 

€8  were  found  which  were  literal  and  technical  construction,  as 

to    sanction    the   doctrine  if    they  were   great  public  enemies 

nr  such  circumstances,  the  standing  in  the  way  of  progress,  and 

it  do  indirectly  through  its  the  duty  of  every  good  citizen  was  to 

la  what  directly  it  was  for-  get  around  their  provisions  whenever 

I   do.      Thus    a  way  was  practicable,  and  give  them  a  dam- 

whieh  the  whole  purpose  aging   thrust   whenever   convenient. 

provifioDS  quoted  They  must   construe   them,  as  the 

18 
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new,  varied,  and  peculiar  questions  involved,  than  that  in  relf 
tion  to  municipal  siibscnpttons  in  aid  of  internal  improveineDll 
As  the  power  to  declare  war  and  to  conduct  warlike  operation 
rests  in  the  national  government,  and  that  government  a  vesuj 
with  unlimited  control  of  all  the  resources  of  the  countn'Sd 
those  purpoeea,  the  tluty  of  national  defence,  and,  conseqiiendj'i 
the  duty  to  defend  all  the  citizens  as  well  as  all  the  propertyotiB 
the  municipal  oi^anizationa  in  the  several  States,  rests  upon  th 
national  authorities.  This  much  is  conceded,  though  in  aqiulii 
degree,  also,  and,  subordinate  to  the  national  government,!  lH 
duty  rests  doubtless  upon  the  State  governments,  which  n 
employ  the  means  and  services  of  their  citizens  for  the  pnip« 
But  it  is  no  part  of  the  duty  of  a  township,  city,  or  county 
such,  to  raise  men  or  money  for  warlike  operations,  nor  hive  A 
any  authority,  without  express  legislative  sanction,  to  in^ 
upon  their  people  any  burden  by  way  of  taxation  for  »iiy* 
purpose.^  Nevertheless,  when  a  war  arises  which  taxes  all " 
energies  of  the  nation,  which  makes  it  necessary  to  put  iuio  U 
field  a  lai-ge  proportion  of  all  the  able-bodied  men  of  thecoimli! 
and  which  renders  imperative  a  resort  to  all  available  nieaM* 

filling  the  ranks  of  the  army,  recruiting  the  navj, 
['  220]  replenishing  the  national  treasury,  tlie  question  'bei; 

a  momentous   one,   whether  the    local    organizatioM- 
those  which  are  managed  moat  immediately  by  the  people  tb« 
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iptoeas  of  action,  will  be  very  likely  to  adopt,  for  any 
of  conscription,  the  existing  municipal  divisions  of  the 
id  its  demand  for  men  to  recruit  its  armies  will  assume 
eming  to  impose  on  the  people  whose  municipal  organi- 
ibraces  the  territory  covered  by  the  demand,  the  duty  of 
it,  the  question  we  have  stated  may  appear  to  be  one 
form  than  of  substance,  inasmuch  as  it  would  be  diffi- 
sign  reasons  why  a  duty  resting  upon  the  citizens  of  a 
Ity  may  not  be  considered  as  resting  upon  the  corpora- 
'  of  which  they  are  the  constituents,  and  if  so,  why  it 
be  assumed  by  the  municipality  itself,  and  then  be  dis- 
n  like  manner  as  any  other  municipal  burden,  if  the 
B  shall  grant  permission  for  that  purpose, 
fficnlty  that  suggests  itself  in  adopting  any  such  doc- 
Jbat,  by  the  existing  law  of  the  land,  able-bodied  men 
certain  specified  ages  are  alone  liable  to  be  summoned 
srformauce  of  military  duty ;  and  if  the  obligation  is 
by  the  municipal  organizations  of  the  State,  and  dis- 
)y  the  payment  of  money  or  the  procurement  of  sub- 
he  taxation  required  for  this  purpose  can  be  claimed, 
9  show  of  reason,  to  be  taxation  of  the  whole  community 
irticular  benefit  of  that  class  upon  whom  by  the  statutes 
ition  rests.  When  the  public  funds  are  used  for  the 
t  will  be  insisted  that  they  are  appropriated  to  discharge 
ities  of  private  individuals.  Those  who  are  already 
egal  age  of  service,  and  who  have  stood  their  chance 
3alled  into  the  field,  or  perhaps  have  actually  rendered 
■ed  service,  will  be  able  to  urge  with  considerable  force 
Itate  can  no  longer  honorably  and  justly  require  them 
ute  to  the  public  defence,  but  ought  to  insist  that  those 
$  l^al  ages  should  perform  their  legal  duty  ;  and  if  any 
>m  that  duty  rests  shall  actually  have  enrolled  them- 
he  army  with  a  view  to  discharge  it,  such  persons  may 
li  even  greater  reason,  that  every  consideration 
lity  and  justice  demands  that  the  property  they  [*  221] 
ind  them  shall  not  be  taxed  to  relieve  others 
atf  equally  imperative. 

aay  be  said  on  both  sides  of  this  subject,  but  the  judicial 
are  clear,  that  the  people  of  any  municipal  corporation 
al  division  of  a  State  have  such  a  general  interest  in 
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relieviDg  that  portion  of  their  fellow-citizens  who  are  1 
the  ptrformance  of  military  duty,  as  will  support  taxi 
render  valid  indebtedness  contracted  for  the  purpose  of  su 
their  places,  or  of  tilling  any  call  of  the  national  author 
men,  with  volunteers  who  shall  be  willing  to  enter  th 
for  such  pecuniary  inducements  as  may  be  offered  then 
duty  of  national  defence,  it  is  held,  rests  upon  every 
under  the  protection  of  the  government  who  is  able  to  co 
to  it,  and  not  solely  upon  those  who  are  within  the  leg 
The  statute  which  has  prescribed  those  ages  has  for  its  b 
presumption  that  those  between  the  limits  fixed  are  best 
discharge  the  burden  of  military  service  to  the  public 
but  others  are  not  absolved  from  being  summoned  to  tl 
if  at  any  time  the  public  exigency  should  seem  to  dec 
Exemption  from  military  duty  is  a  privilege  rather  than 
and.  like  other  statutory  privileges,  may  he  recalled  at  t 
when  reasons  of  public  policy  or  necessity  seem  to  dem 
recall.'  Moreover,  there  is  no  valid  reason,  in  the  ni 
things,  why  those  who  are  incapable  of  performing  milil 
vice,  by  reason  of  age,  physical  infirmity,  or  other  cause 
not  contribute,  in  proportion  to  their  ability,  to  the  pu 
fence  by  such  means  as  are  within  their  power  ;  and  it  n 
happen  that  taxation,  for  the  puvpo.se  of  recruiting  the  ai 
the  nation,  will  distribute  the  burden  more  equally  an< 
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ief  of  the  community  from  an  impending  or  pos-  [*  222] 
aft  h  not,  however,  the  sole  consideration  which 
iport  taxation  by  the  municipal  corporations  of  the  State 
money  for  the  purpose  of  paying  bounties  to  soldiers. 
ie  to  thoee  who  have  entered  the  military  service,  whether 
iteers  or  drafted  men,  or  as  substitutes  for  others 
re  drafted  or  were  *  liable  to  be,  is  a  considera-  [•  228] 

n  be  deducted  from  the  num-  in  life.     It  is,  therefore,  clearly  the 

sd  to  be  drafted  in  such  ward,  interest  of  the  community  that  those 

u     Volanteers  are  therefore  should  serve  who  are  willing,  whose 

»  be  accepted  in  relief  of  the  loss  will  sever  the  fewest  ties,  and 

Hty  from  a  compulsory  ser-  produce  the  least  injury. 

determined  by  lot  or  chance.  **  The  bounty  is  not  a  private  trans- 

i  relief   involve   the    public  action  in  which  the  individual  alone  is 

r  interest?    The  answer  rises  benefited.    It  benefits  the  public  by 

DQsly  in  the  breast  of  every  inducing  and  enabling  those  to    go 

be  community  liable  to  the  who  feel  they  can  best  be  spared.     It 

bnrden.    It  is  given,  not  by  is  not  voluntary  in  those  who  pay  it. 

of  him  alone  who  owes  the  The   community  is    subject   to    the 

lai  swells  into  a  chorus  from  draft,  and  it  is  paid  to  relieve  it  from 

family,  relatives,  and  friends,  a  burden  of  war.     It  is  not  a  mere 

service  is  the  highest  duty  gift  or  reward,  but  a  consideration  for 

len  the  citizen  is  called  to  services.     It  is  therefore  not  a  confis- 

to  bear.     It  involves   life,  cation  of  one  man's  property  for  an- 

1  health,  and  is  therefore  a  other's  use,  but  it  is  a  contribution 

burden '  than  the  taxation  of  from  the  public  treasury  for  a  general 

The  loss  or  the  injury  is  good.    In  short,  it  is  simply  taxation 

aed  to  the  individual  himself,  to  relieve  the  municipality  from  the 

!ads  to  aU  the  relations  he  stem  demands  of  war,   and  avert  a 

It  embraces  those  bound  to  public  injury  in  the  loss  of  those  who 

the    ties    of  consanguinity,  contribute  most  to   the  public  wel- 

p,  and  interest;  to  the  com-  fare."     Speer  v.  School  Directors  of 

rhich  must  furnish  support  to  Blairsville,  50  Penn.    St.   159.      See 

ly,  if  he  cannot,  and  which  also  Waldo  v.  Portland,  33  Conn.  363; 

him  a  member  whose  labor,  Bartholomew  v.  Harwinton,  33  Conn. 

,  and  property  contribute  to  408 ;  Fowler  v.  Danvers,  8  Allen,  80 ; 

th  and  its   resources  ;    who  Lowell  v.  Oliver,  8  Allen,  247;  Wash- 

»  bear  its  burdens,  and  whose  ington  County  v.  Berwick,  56  Penn. 

ipe,  skOl,  and  public  spirit  con-  ^t.  466 ;  Trustees  of  Cass  v.  Dillon, 

>  the  general  good.     Clearly  16  Ohio,  n.  s.  38 ;  State  v,  Wilkes- 

>f  that  part  of  the  population  barre,  20  Ohio,  n.  s.  292.    Also  Opin- 

om  the  greatest  number  de-  ions  of  Justices,  52  Me.  595,  in  which 

d  who  contribute  most  to  the  the  view  is  expressed  that  towns  can- 

slfare,  by  their  industry,  skill,  not,  under  the  power  to  raise  money 

erty,  and  good  conduct,  is  a  for  **  necessary  town  charges,"  raise 

loss,  and  therefore  a  general  and  pay  commutation  moneys  to  re- 

These  are  alike  subject  to  lieve  persons  drafted  into  the  military 

t.     The  blind  and  relentless  service  of  the  United  States. 
sit  no  age,  condition,  or  rank 
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tion  which  the  State  may  well  recognize,  and  it  may  com- 
pensate the  service  either  by  the  payment  of  bounty  monejs 
directly  to  such  persons,  or  by  provitjion  for  the  support  of  thost 
dependent  upon  them  while  they  shall  be  absent  from  their  homes. 
Whether  we  regard  such  persons  as  public  benefactors,  who.ha?- 
ing  taken  upon  themselves  the  most  severe  and  dangerous  daij 
a  citizen  itt  ever  called  upon  to  perform,  have  thereby  entitled 
themselves  to  public  reward  as  an  incentive  to  fidelity  and  cou^ 
age,  or  as  persona  who,  having  engaged  in  the  public  service  for 
a  compensation  inadequate  to  the  toil,  privation,  and  danger  in- 
curred, are  deserving  of  the  bounty  as  a  further  recognition  on 
the  part  of  the  community  of  the  worth  of  their  services,  there 
seems  in  either  case  to  be  no  sufficient  reason  to  question  tlu 
right  of  the  legislature  to  authorize  the  municipal  divisions  <i 
the  State  to  raise   moneys  in  any  of  the  usual  modes,  for  tht 

purpose  of  paying  bounties  to  them  or  their  familici. 
[*  224]  in  recognition  of  such  services^'     *  And  if  a  municipil 

corporation  shall  have  voted  moneys  for  such  purpose 

without  legislative  authority,  it  is  competent  for  tlie 
[*  225]  *  legislature  afterwards  to  legalize  their  action  if  it  sluJt 

80  choose." 

1  The  act  under  nhich  the  Penn-  Conn.  113;  Bartholomen  v.  Hinrit- 
S;lT&m&  case,  cited  in  the  preceding  ton,  33  Conn.  408;  Crowell  b.  Hop- 
note,  was  decided,  authorized  the  kinton,  45  N.  H.  9;  ShackCord  •. 
borough   to   contract  a   debt  for  the  Newington,  4(1  N.  H.  415;  Lowell). 
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•  The  cases  to  which  we  have  referred  in  the  notes  [•  226] 
Huune  that,  if  the  purpose  is  one  for  which  the  State 
iright  properly  levy  a  tax  upon  its  citizens  at  large,  the  legis- 
Iftxae  would  also  have  power  to  apportion  and  impose  the  duty, 
IT  confer  the  power  of  assuming  it  upon  the  towns  and  other 
ttmicipal  or  political  divisions.  And  the  rule  laid  down  is  one 
vUch  opens  a  broad  field  to  legislative  discretion,  allow- 
i^  «8  it  does  the  raising  and  *  appropriation  of  moneys,  [*  227] 
ibeoever,  in  the  somewhat  extravagant  words  of  one  of 
he  eases,  thei-e  is  *^  the  least  possibility  that  it  will  be  promotive 
II  any  degree  of  the  public  welfare."  ^  The  same  rule,  substan- 
Uly,  has  been  recognized  by  the  Court  of  Appeals  of  New  York. 
The  legislature  is  not  confined  in  its  appropriation  of  the  pub- 
e  moneys,  or  of  the  sums  to  be  raised  by  taxatioii  in  favor  of 
idividuals,  to  cases  in  which  a  legal  demand  exists  against  the 
tete.  It  can  thus  recognize  claims  founded  in  equity  and  justice 
a  the  largest  sense  of  these  terms,  or  in  gratitude  or  charity. 
ndependently  of  express  constitutional  restrictions,  it  can  make 
Impropriations  of  money  whenever  the  public  well-being  requires 
ir  will  be  promoted  by  it,  and  it  is  the  judge  of  what  is  for  the 
rablic  good.  It  can,  moreover,  under  the  power  to  levy  taxes, 
ipportion  the  public  burdens  among  all  the  tax-paying  citizens 
if  the  State,  or  among  those  of  a  particular  section  or  political 
Hvision.'**  And  where  citizens  have  voluntarily  advanced  mon- 
sys  for  the  purpose  of  paying  bounties  to  recruits  who  fill  the 
guota  of  a  municipal  corporation,  on  an  understanding,  based 
■pon  informal  corporate  action,  that  the  moneys  should  be  re- 
hnded  when  a  law  should  be  passed  permitting  it,  a  subsequent 
let  of  the  legislature  authorizing  taxation  for  this  purpose  is 
valid.* 

However  broad  are  the  terms  employed  in  describing  the  legis- 

Iv,  28  Mich.  410,  in  which  a  contract 
•C  iosaraiice  against  a  military  draft 
VBt  hdd  void  on  groonds  of  public 
fifiej. 

^  Booth  9.  Woodbury,  32  Conn. 
Itt,  per  Builer,  J.  *'  To  make  a  tax 
km  ueonstitational  on  this  ground,  it 

■nt  be  apparent  at  first  blush  that 

th  eommonify  taxed  can  have  no 

liMUe  interest  in   the  purpose  to 

lAidi  their  money  is  to  be  applied." 


Sharpless  v.  Mayor,  &c.,  21  Fenn.  St. 
174,  following  Cheaney  v.  Hooser, 
9  B.  Monr.  345. 

*  Guilford  v.  Supervisors  of  Che- 
nango, 13  N.  Y.  149. 

*  Weister  v.  Hade,  52  Penn.  St. 
474.  And  see  People  v.  Sullivan,  43 
111.  413 ;  Johnson  v.  Campbell,  49  111. 
316.  Compare  Susquehanna  Depot 
».  Barry,  61  Penn.  St.  317. 
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latire  pover  over  taxation  in  these  oaseB,  it  is  believed  tJ 
one  of  them  has  gone  so  far  aa  to  ftanotion  taxation  or  tlie  i 
priatioii  of  the  public  revenue  in  order  to  refund  to  indiv 
moneys  which  they  may  have  paid  to  relieve  themselves  &i 
impendiDg  draft,  or  may  have  voluntarily  contributed  t 
pablio  purpose,  from  motives  purely  personal  to  themselves, 
out  any  reason  to  rely  upon  the  credit  of  the  State,  or  i 
moDioipal  corporation,  for  reimbursement,  and  where  the  a 
stances  are  not  such  as  fairly  to  challenge  the  public  gnl 
Taxation  in  such  a  case,  where  no  obligation,  honorary  at 
wise,  rests  npon  the  public,  would  be  nothing  else  than  a 
oase  of  appropriating  the  property  of  the  tax-payer  for  } 
parposes,  and  that,  too,  without  reference  to  anticipated 
benefits.' 

*  l^MOi  P.  School  Directors,  &e.,  to  those  contrihatiiig.     Thi«' 

fil  Pbdd.  St.  9.    A  meeting  of  peraons  light  in  which  the  lekmed  jiid| 

liabla  to  draft  under  the  law  of  the  regarded  the  tenns  naed;  an 

United  States  was  called,  and  an  asso-  this  appesrs  insapportof  the 

rfation    formed,  called    the  Halifax  levy  by  the  school  directon,  1 

Bonn^  Aaeocistion,  which  levied  an  acting  withont  suthoritj.     1 

■neesment  of  thirty  dollars  on  each  learned  judge,  if  I  propsily  ' 

penOB  lisble  to  military  duty  iu  the  hend  his  meaning,  did  not  gi 

township,  and  solicited  contributions  cient  importance  to  thew  tei 

tntn  othen.    Afterwards,  an  act  was  hence,  I  apprehend,  be  fell  inl 

passed.  t>j  the  lef^islature,  with  a  pre-  He  does  not  seem  to  hmra  m 

■mble  reeiting  that  certain  citizens  of  it  essential  whether  the  Aa 

Halibx  township,  associated  as  the  paid  its  money  Tolontarilj  i 
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i  it  has  been  held  by  the  Supreme  Court  of  Mas-  [*  228] 
tts  that  towns  might  be  authorized  by  the  legis- 
x>  raise  moneys  by  taxation  for  the  purpose  of  refunding 
ntributed  by  individuals  to  a  common  fund,  in  order  to 
;iuot«  of  such  towns  under  a  call  of  the  President,  not- 
tiding  such  moneys  might  have  been  contributed  without 
or  expectation  of  reimbursement.     The  court 
opinion  that  such  contributions  *  might  well  be  [*  229] 
red  as  advancements  to  a  public  object,  and,  being 
le  legislature  might  properly  recognize  the  obligation  and 
bhe  towns  to  provide  for  its  discharge.^ 
a  preceding  page  we  have  spoken  in  strong  terms  [*  280] 
complete  control  which  is  possessed  by  the  legis- 
athority  of  the  State  over  the  municipal  corporations. 
ive  nevertheless  some  limits  to  its  power  in  this  regard,  as 
re  in  various  other  directions  limits  to  the  legislative 
if  the  State.    Some  of  these  are  expressly  defined  ;  others 
rom  the  usages,  customs,  and  maxims  of  our  people ;  they 
trt  of  its  history,  a  part  of  the  system  of  local  self-govern- 
:  view  of  the  continuance  and  perpetuity  of  which  all  our 
itions  are  framed,  and  of  the  right  to  which  the  people  can 
e  deprived  except  through  express  renunciation  on  their 
One  undoubted  right  of  the  people  is  to  choose,  directly 


I  payment  by  directing  the 
r  property  of  the  people  to 
itered  to  make  the  payment. 
dature  can  exercise  no  such 
lonctions;  and  as  it  is  not 

in  the  act  that  they  at- 
to  do  so,  we  are  not  to  pre- 
it  they  did.  They  evidently 
the  advancemenU  to  be  reim- 
}  be  only  such  as  were  made 
Uth  that  they  were  to  be 
"  See  also  Crowell  v,  Hop- 
5  N.  H.  9  ;  Miller  v.  Grandy, 

510;  Pease  v.  Chicago,  21 
;  Feignson  o.  Landraw,  5 
0;  Esty  v,  Westminster,  97 
I ;  Cole  9.  Bedford,  97  Mass. 
bcT  9.  Colchester,  33  Conn. 
dnt  9.  Milford,  59  Me.  315  ; 
Q  V.  Pittston,  59  Me.  545  ; 
ifanhaU,  69  Penn.  St.  319. 


In  Freeland  o,  Hastings,  10  Allen, 
570,  it  was  held  that  the  legislature 
could  not  empower  towns  to  raise 
money  by  taxation  for  the  purpose 
of  refunding  what  had  been  paid  by 
individuals  for  substitutes  in  military 
service.  In  Cass  v.  Dillon,  16  Ohio, 
N.  8.  38,  it  was  held  that  taxes  to 
refund  bounties  previously  and  volun- 
tarily paid  might  be  authorized.  See 
also  State  v.  Harris,  17  Ohio,  n.  s. 
608.  The  Supreme  Court  of  Wis- 
consin, in  the  well-reasoned  case  of 
State  t7.  Tappan,  29  Wis.  664,  deny 
the  power  of  the  State  to  compel  a 
municipal  corporation  to  pay  boun- 
ties where  it  has  not  voted  to  do  so. 

^  Freeland  v.  Hastings,  10  Allen, 
585.  And  see  Hilbish  v,  Catherman, 
64  Penn.  St.  154,  and  compare  Tyson 
V.  School  Directors,  51  Penn.  St.  9. 


282  CONSTITOTIONAL  LIMITATIONS.  [C 

or  iodirectlj,  under  the  forma  and  restrictions  prescribed 
legislature  for  reasons  of  general  State  policy,  the  ofiicen 
administration,  and  the  tioaid  that  is  to  make  the  Iocs 
This  is  a  right  which  of  late  has  sometimes  been  encroachi 
under  various  plausible  pretences,  but  almost  always  « 
result  which  reasonable  men  should  have  anticipated  fi 
experiment  of  a  body  at  a  distance  attempting  to  goven 
community  of  whose  affairs  or  needs  they  could  know  bi 
except  as  they  should  derive  information  from  aoiirces  1 
have  interested  reasons  for  misleading.'  Another  is  the 
the  local  community  to  determine  what  pecuniary  burdem 
take  upon  its  shoulders.  Hut  here  from  the  very  natun 
case  there  must  be  some  limitations.  The  municipalities 
exist  wholly  for  the  benefit  of  their  corporators,  but  as  a 
the  machinery  of  State  government,  and  they  cannot  be  p' 
to  decline  a  performance  of  their  duties  or  a  discharge 
obligations  as  such.  They  cannot  abolish  local  gove: 
they  cannot  refuse  to  provide  the  conveniences  for  its 
tration  ;  they  cannot  decline  to  raise  the  necessary  taxea 
purpose  ;  they  cannot  repudiate  pecuniary  obligations  tb 
rest  upon  them  as  a  local  government.  Over  these  mot 
legislature  of  the  State  must  have  control,  or  confusio 
inevitably  be  introduced  into  the  whole  system.  But 
this  it  is  not  often  legitimate  for  the  State  to  go  except  ii 
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60  to  do  certain  things  for  the  benefit  of  their 
under  the  general  grants  of  power  would  be  in- 

leral  subject  we  shall  venture  to  lay  down  the  fol- 
tions  as  the  result  of  the  authorities :  — 
\  legislature  has  undoubted  power  to  compel  the 
.68  to  perform  their  functions  as  local  governments 
larters,  and  to  recognize,  meet,  and  discharge  the 
gations  properly  resting  upon  them  as  such,  whether 
or  merely  equitable  or  moral ;  and  for  this  purpose 
them  to  exercise  the  power  of  taxation  whenever 
it  may  be  deemed  necessary  or  expedient.^ 

i  is  diacossed  with  34  Cal.  284;  People  t^.  McCreery,  34 

Cooley  on  Taxation,  Cal.  432 ;  People  v.  Alameda,  26  Cal. 

641,  and  holding  that  a  city  might  be 

of  this,  we  refer  to  compelled  to  pay  the  claim  of  persons 

ease  of  Guilford  v,  who  had  acted  as  commissioners  in 

Dhenango,  18  Barb,  the  extension  of  certain  of  its  streets); 

r.   Y.   143,  where  a  also  to  Borough  of  Dun more's  Appeal, 

led  by  the  legislative  52  Penn.  St.  374,  in  which  the  legis- 

(tate  to  reimburse  its  lature  assumed  the  right  of  apportion- 

ses  incurred  by  them  ing  the  indebtedness  of  a  town  among 

I  mistaken  endeavor  the  boroughs  carved  out  of  it ;  sup- 

t  tiiey  believed  to  be  ported  by  Layton  v.  New  Orleans,  12 

0  Sinton  r.  Ashbnry,  La.  Ann.  515 ;  People  v.  Alameda, 
which  it  is  said  by  26  Cal.  641;  and  Bums  v.  Clarion 
.  «« It  is  established  County,  62  Penn.  St.  423 ;  also  to 
ing  weight  of  author-  People  v,  Flagg,  46  N.  Y.  401,  in 
)  is  conceded  on  all  which  the  legislative  power  to  direct 
(islature  has  the  con-  the  construction  of  a  public  road,  and 
to  direct  and  control  to  compel  the  creation  of  a  town  debt 
roperty  of  a  munic-  for  the  purpose,  was  fully  sustained ; 

for  municipal  pur-  to    People  v.   Power,    25    111.    187  ; 

does  not  impair  the  Waterville  v.  County  Commissioners, 

ontract,  and  by  ap-  59  Me.  80 ;  and  to  numerous  other 

don  may  so  control  cases  cited,  ante^  p.  *193,  note,  and 

nately  to  compel  it,  which  we  will  not  occupy  space  by 

n  its  treasury,  or  by  repeating  here.    In  Creighton  o.  San 

nposed  for  that  pur-  Francisco,  42  Cal.  446,  it  is  said  that 

mand  when  properly  the  power  of  the  legislature  to  appro- 

1  in  good  conscience  priate  the  money  of  municipal  corpo- 
ven  though  there  be  rations  in  payment  of  equitable  claims 

to  pay  it "  (citing  to  individuals,  not  enforceable  in  the 

,  18  Cal.  343;  Beals  courts,  depends  on  the  legislative  con- 

35  Cal.  624;  People  science,   and  the  judiciary  will   not 

f  San  Francisco,  11  interfere  unless  in  exceptional  cases. 

9.  Contra  Costa  Co.,  Unquestionably  the  legislature  may 


VH  ooNSTirtmoNAi.  lhotateohs.  [oe 

'ft.  Tint  in  some  cases,  in  view  of  the  twofold  character  o 
bodieBt  U  being  on  the  one  band  agencies  of  State  goven 
and  on  the  other,  corporations  endowed  with  capacities  an 
mittsd  to  hold  property  and  enjoy  peculiar  privileges  for  th 
«fit  of  their  corporatora  exclusively,  the  legislature  may  j 
the  iniianing  of  expense,  the  contracting  of  oldigations,  u 
Wvy  of  tsxes  which  are  unnsnal,  and  which  would  not  be  adn 
VBder  the  powers  usually  conferred.  Instances  of  the  Un 
to  mentioned  in  the  offer  of  military  bounties,  and  the  payn 
ft-  di^K^iortionate  share  of  a  State  burden  in  considenrt 

pecmliar  local  benefits  which  are  to  spring  from  it.' 
[*  281]      *  8.  But  it  is  believed  the  legislature  has  no  ] 

•gainst  the  will  of  a  municipal  corporation,  to  oon 

ftod  leviea  of  the  boroiigh  at  T 
Id  Bidd  countj,  for  the  pa< 
defrftyiDg  the  ezpenaea  of  A 
house  and  jail,  then  in  jn 
erection  in  that  borongb. 
wee  held  oonstitDtional  on  ttt 
pie  of  asseument  of  benetta. 
don  V.  Comei,  47  N.  Y.  aU 
vas  auotaiued  vhioh  "  antltgri 
required  "  the  rillag«  of  Bml 
levy  a  tax  for  Um  erootioa  ol 
normal  school  bidldhig  at  tta 
It  U  to  be  oaid  of  this  oMa,  h 


Kes  shall  be  levied  for 
m  of  local  Kovemmeot. 
d  V.  Sexton,  32  Mich.  400. 
^  Iba  aal^eot  of  militarj  bounties 
MS  buB  Mdtoiently  referred  to  al- 
Ma4f'  Aa  to  the  right  to  permit  a 
■nuialpalaorpoTatioD  to  burden  itself 
«Uk  a  looal  tax  for  a  State  object,  we 
niw  to  Hacriek  e.  Amherat,  12  Allen, 
COO;  ibtkM  V.  Trustees  of  Pardue 
IMnnttj,  87  Ind.  155;  Hasbrouck 
ft  lUlVHlkM,  18  Wis.  37.  The  first 
•■■a  aaaa  in  which,  in  consideration 
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ct  debts  for  local  purposes  in  which  the  State  has  no 
or  to  assume  obligations  not  within  the  ordinary  func- 
Dunicipal  government.  Such  matters  are  to  be  disposed 
w  of  the  interests  of  the  corporators  exclusively,  and 
'e  the  same  right  to  determine  them  for  themselves 
e  associates  in  private  corporations  have  to  determine 
lelves  the  questions  which  arise  for  their  corporate  action, 
te  in  such  cases  may  remove  restrictions  and  permit 
iQt  it  cannot  compel  it.^ 

are  ondoabtedly  some  cases  matter  of  the  construction  of  such  a 

0  the  extent  of  holding  that  highway,  as  well  as  the  apportion- 
oorporations  and  organiza-  ment  of  expense,  the  State  authority 
so    completely  under    the  must  necessarily  be  complete.     It  has 

control,  that  whatever  the  been  considered  in  subsequent  New 

may  permit  them  to  do,  it  York  cases  as  a  case  of  apportionment 

i  them  to  do,  whether  the  merely.     See  People  v.  Brooklyn,  4 

B  are   willing  or  not.      A  N.   Y.   437  ;    Howell  v.    Buffalo,  87 

w  18  Thomas  v.  Leland,  24  N.  Y.  271.     The  cases  of  Kirby  v. 

In  that  case  it  appeared  Shaw,  19  Penn.  St.  258,  and  Gordon 

Q  citizens  of  Utica  had  given  v.  Comes,  47  N.  Y.  608,  referred  to 

to  the  people  of  the  State  in  the  preceding  note,  it  will  be  per- 

iTork,  conditioned    for  the  ceived,  were    also   treated    as  cases 

ato  the  canal  fund  of  the  merely  of  apportionment.     How  that 

8,615,  the  estimated  differ-  can  be  called  a  case  of  apportionment, 

eea  the  cost  of  connecting  however,  which  singles  out  a  particu- 

Dgo  Canal  with  the  Erie  at  lar  town,  and  taxes  it  for  benefits  to 

fcead  of  at  Whitesborough,  be  expected  from  a  highway  running 

lal  commissioners  had  con-  across  the  State,   without  doing  the 

;  and  it  was  held  within  the  same  by  any  other  town  in  the  State, 

oal  powers  of  the  legisla-  it  is  not  easy  to  perceive.     In  Com- 

[uire  this  sum  to  be  assessed  missioners  of  Revenue  o.  The  State, 

axable  property  of  the  city  45  Ala.  399,  it  appeared  that  the  l«*g- 

lapposed  to  be  benefited  by  islature    had  created   a  local    board 

sonnection.    The  court  treat  consisting  of    the    president   of    the 

1  '*  the  ordinary  one  of  local  county  commissioners  of  revenue  of 
>  make  or  improve  a  public  Mobile  County,  the  mayor  of  Mobile, 
'  and  dismiss  it  with  few  the  president  of  the  Bank  of  Mobile, 
I  it  could  be  considered  as  the  president  of  the  Mobile  Chamber 
case  of  the  apportionment  of  Commerce,  and  one  citizen  of  Mo- 
i  number  of  municipalities  bile,  appointed  by  the  governor,  as  a 
pense  of  a  public  highway  board  for  the  improvement  of  the 
irough  them,  it  would  have  river,  harbor,  and  bay  of  Mobile,  and 
»rt  of  Waterville  v.  County  required  the  commissioners  of  revenue 
oners,  60  Me.  80;  Common-  of  Mobile  County  to  issue  to  them 
.    Newburyport,   103  Mass.  for  that  purpose  county  bonds  to  the 

also  what  is  said  in  Bay    amount  of  $1,000,000,  and  to  levy  a 

ate  Treasurer,  23  Mich.  503,     tax  to  pay  them.     Here  was  an  ap- 

!•  admitted  that  over  the    poiutment  by  the  State  of  local  offi- 
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to 


4.  And  there  is  much  good  reaBoa  for  a 
what  Beveral  respectable  authorities  ha' 


osn  to  make  at  the  expense  of  the 
looali^  an  improvement  which  it  baa 
bMQ  oiutomary  for  the  general  gov- 
(mmetit  to  take  in  charge  as  one  of 
natioDml  concern ;  but  the  Supreme 
Court  of  the  State  sustained  the  act, 
goJBg  farther,  aa  we  think,  in  doing 
W|  than  has  been  gone  in  any  other 
oasa.  In  Ha«brouck  u.  Milwaukee,  13 
Wii.  S7,  approved  and  defended  in 
an  able  opinion  in  Mills  o.  Charleton, 
89  Wit.  41S,  the  power  of  the  legisla- 
tote  to  compel  the  cit;  of  Milwaukee 
to  Urae  bonds  or  levy  a  tax  for  the 
inqmrement  of  its  harbor  was  dia- 
tinetlj  denied,  though  it  wag  conceded 
that  permission  might  be  given,  which 
the  atj  could  lawfully  act  upon. 
Compare  also  Knapp  ■>.  Grant,  27 
Wu.  147;  State  v.  Tappan,  M  Wis. 
664i  Atkins  n.  Randolph,  31  Vt.  2-iQ. 
In  People  v.  Batchellor,  5a  N.  Y.  V2S. 
ttw  Court  of  Appeals,  through  an  able 
Mid  Indd  opinion  by  Grooer,  J.,  de- 
nied ttie  vahdity  of  a  mandatory  stat- 
ute compelling  a  town  to  take  stock 
in  a  railroad  corporation,  and  to  issue 
iti  bmde  in  exchange  therefor.     The 


city  of  Chicago  for  thi 
public  park  for  that  i 
out  the  consent  of  iti 
learned  judge  eays  (p, 
it  is  conceded  that  mui 
tions,  which  exist  only 
poses,  are  subject  at  a 
control  of  the  l^ial 
them,  and  have  in  thej 
vested  rights,  and  wh( 
privileges  the  creating 
t«r,  modify,  or  aboliah 
they  are  but  parta  of 
employed  to  carry  on  t 
State,  over  which  and  t 
effects  the  State  may 
eral  superintendence  i 
Kichland  County  ».  Lv 
12  ill.  8 ;  Tntsteea  of 
man,  18  lU.  80,  — we 
opinion  that  that  powi 
can  be  so  used  as  to  ( 
of  our  many  cities  to 
against  its  will,  to  erac 
any  other  improremen 
create  a  debt  of  milliot 
compel  every  proper^ 
city  to  give  his  bond  to 
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)  a  demand  is  asserted  against  a  municipality,  though  of  a 
« that  the  legislature  would  have  a  right  to  require 
incur  and  *  discharge,  yet  if  its  legal  and  equitable  [*  288] 

eoit  as  a  lien  upon  hia  property  East  St.  Louis  v.  Witts,  69  HI.  155  ; 

m.    What  would  be  the  public  Marshall  v.  Silliman,  61  111.  218 ;  Cairo, 

ne&i  of  saoh  an  act,  and  wherein  &o.  R.  R.  Co.  v.  Sparta,  77  111.  605. 

ti  it  differ  from  the  act  under  See  also  People  v.  Common  Conndl 

Unation?"   And  again  :  '*  Here,  of  Detroit,  28  Mich.  228.    That  the 

ii  k  a  case  where  taxes  may  be  legislature  may  compel  a  municipality 

Md,  not  by  any  corporate  author-  to  levy  a  tax  for  a  local  road,  see 

i  the dty,  but  by  commissioners,  Wilcox  v.  Deer  Lodge  Co.,  2  Mon- 

ibon  is  intmsted  tbe  erection,  tana,  574. 

iffiduDent,  and  control  of  this  The  case  of  People  v.  Batchellor, 

;  lad  this  without  consent  of  the  58  N.  Y.  128,  seems  to  us  clearly 

■^owners.  inconsistent  with  Thomas  v,  Leland, 

^We  do  not  think  it  within  the  supra,  and  should  be    regarded    as 

National  competency  of  the  leg-  overruling  it.    But,  on  the  other  hand, 

■ntodelegate  this  power  to  these  the  case  of  Duanesbnrgh  v.  Jenkins, 

■anooers.    If  the  principle  be  67  N.  Y.  177,  goes  to  the  full  extent 

^  that  the  legialatare  can,  un-  of  holding  that  a  subscription  of  a 

4  of  their  mere  will,  impose  town  to  a  railroad,  made  on  condition 

^  burden  as  this  upon  the  city  of  subsequent  assent   of   the    town 

**<!igo,  then  one  much  heavier  thereto,  may  be  relieved  of  the  con- 

'Mire  onerous  can  be  imposed;  dition  by  the  legislature  and  enforced 

^  no  limit  can  be  assigned  to  against  the  town,  though  the  original 

^V6  power  in  this  regard.    If  subscription  was  by  a  commissioner 

^er  is  possessed,  then  it  must  which  the  town  did  not  choose.    It  is 

'^Bded  that  the  property  of  every  a  little  difficult,  therefore,  to  deter- 

Mthin  it  is  held  at  the  pleasure  mine  what  the  law  of  New  York  now 

'U  of  the  legislature.     Can  it  is  on  this  subject,  especialiy  as  in 

tlie  General  Assembly  of  the  New  York,  &c.  R.   R.  Co.   v.  Van 

'i>«t  and  honest  as  its  members  Horn,  67  N.  Y.  473,  the  power  of  the 

»  is  the  depository  of  the  rights  legislature  to  make  valid  an  ineffect- 

^ity  of  the  citizens?    Would  ual  individual  contract  is  denied.    But 

'^  any  suflldent  security  for  leaving  out  of  view  the  New  York 

y  if  such  a  power  was  con-  cases,  and  a  few  others  which  were 

Ko  well-regulated  mind  can  decided  on  the  ground  of  an  appor- 

^  the  idea  that  it  is  within  tionment  of  local  benefits,  we  think 

^tttutional  competency  of  the  the  case  in  Alabama  will  stand  sub- 

^laxe  to  subject  tiie  earnings  of  stantially  alone.    Before  that  decision 

^*^n  of   our    people   to  the  the  Supreme  Court  of  Illinois  were 

*  of  any  such  legislation."  able  to  say,  in  a  case  calling  for  a 

i*  ttse  should  be  read  in  con-  careful  and  thorough  examination  of 

■i  with  the  following  in  the  same  the    authorities,    that    counsel    had 

I  and  all  in  the  same  direction.  **  failed  to  find  a  case  wherein  it  has 

b  e.  Common  Council  of  Chi-  been  held  that   the  legislature   can 

s^lIU.58;  Lovingston  v.  Wider,  compel  a  city  against  its  will  to  incur 

^  M;  People  v.  Canty,  65  111.  a  debt  by  the  issue  of  its  bonds  for 

Widsv.  East  St.  Louis,  55  111.  a    local    improvement."      People  «• 

^1  ^  V.  Graham,  67  IlL  144 ;  Mayor,  &o.,  61  HI.  88. 
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[cH.  vra. 


oliligation  is  di)!pu(ed,  the  corporation  has  the  right  to  have  the 
dispute  fiettled  by  the  courts,  and  cannot  be  boimd  by  a  legi^ 
tive  iiUowance  of  the  claim.' 

1  It  waa  hekl  in  People  r.  IIhws, 
37  Barb.  440,  that  the  legislature  had 
110  right  to  direct  a,  municipal  cor- 
poration to  satisfy  a  claim  made 
against  it  far  damages  for  breach  of 
contract,  out  of  the  funds  or  pnipertj 
of  each  corporation.  In  citing  the 
oases  of  (luilford  v.  Supcrvijsurs  of 
Cheaango,  i^  N.  Y.  143,  and  People 
p.  Supervisors  of  New  York,  1 1  Abb. 
114.  a  distinction  is  drawn  by  whieh 
the  cases  are  supposed  to  be  reconciled 
with  the  ooe  then  under  dedslou. 
'*  Those  cases  and  many  others,"  say 
tlie  court,  p.  455,  ' '  related  not  to  the 
right  or  power  of  the  legislature  to 
compel  an  individual  or  curpuraUon 
to  pay  a  debt  or  claim,  but  to  the 
power  of  the  legislature  to  riiise 
money  by  tax,  and  apply  such  money, 
when  so  raised,  to  the  payment  there- 
of. We  could  not,  under  the  deci- 
sions of  the  courts  on  this  point,  made 
in  these  and  other  cases,  now  hold 
that  the  legislature  had  not  authority 
to  impose  a  tax  to  pa;  any  cluini,  or 
to  pay  it  out  of   the  Statji  treasury; 


mode,  the  distinction  seems  to  be 
of  form  rather  than  of  substADO. 
It  is  no  protection  to  llie  rit^to  or 
property  of  a  municipal  coqwraliia 
to  hold  that  the  legislature  CMjnot 
determine  upon  a  claim  against  it,  if 
at  the  same  tjme  the  corporation  auj 
be  compelled  by  statute  to  assniB 
and  discharge  the  obligation  thmo^ 
the  levy  of  a  tax  for  its  satisfwIiML 
Uut  if  it  is  only  meant  to  declare  thit 
the  legislature  cannot  adjudicate  opot 
disputed  claims,  there  con  be  no  good 
reason  to  find  fault  with  the  dtcisiia. 
It  ia  one  thing  to  determine  that ili» 
nature  of  a  claim  is  such  as  to  mikt 
it  [>roper  to  satisfy  it  by  lAxation.  and 
another  to  adjudge  how  much  is  jiutlj 
due  upon  it.  The  one  is  the  eierdat 
of  legislative  power,  the  other  of  jii> 
dicial.  See  tSanborn  n,  Itice,  U  UinL 
273 ;  Commonwealth  r.  PitUbu^ 
34  Penn-  St.  41i(i ;  Plimpton  r.  Som- 
erset, a3  Vt.  2S3 ;  tJage  p.  Grakun, 
57  111.  Hi.  But  the  power  to  deddt 
upou  the  breach  of  a  contract  by  » 
rporation,    and   thi 
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Having  concisely  stated  these  general  views,  we  add 
nrely,  that  *  those  cases  which  hold  that  the  State  may  [*  234] 
iie  bounty  moneys  by  taxation,  to  be  paid  to  persons 
,  the  military  service,  we  think  stand  by  themselves,  and  are 
Qiported  by  different  principles  from  any  which  can  fairly  be 
anmoned  to  the  aid  of  some  of  the  other  cases  which  we  have 
led.  The  borden  of  the  public  defence  unquestionably  rests 
poo  the  whole  community;  and  the  legislature  may 
EOperly  provide  for  its  apportionment  and  *  discharge  in  [*  285] 
wh  manner  as  its  wisdom  may  prescribe.  But  those 
Mea  which  hold  it  competent  for  the  legislature  to  give  its  con- 
mt  to  a  municipal  corporation  engaging  in  works  of  public 
^lovement  outside  its  territorial  limits,  and  becoming  a  stock- 
elder  in  a  private  corporation,  must  be  conceded  on  all  hands  to 
ave  gone  to  the  very  limit  of  constitutional  power  in  this  direc- 
ioo ;  and  to  hold  that  the  legislature  may  go  even  further,  and, 
mdet  its  power  to  control  the  taxation  of  the  political  divisions 
nd  organizations  of  the  State,  may  compel  them,  without  the 
iQiiient  of  their  citizens,  to  raise  money  for  such  or  any  other 
■msaal  purposes,  or  to  contract  debts  therefor,  seems  to  us  to  be 
Btrodacing  new  principles  into  our  system  of  local  self-govern- 
aenii  and  to  be  sanctioning  a  centralization  of  power  not  within 
Ihe  contemplation  of  the  makers  of  the  American  constitutions. 
W9  think  where  any  such  forced  taxation  is  resisted  by  the 
Bonicipal  organization,  it  will  be  very  difficult  to  defend  it  as  a 
proper  exercise  of  legislative  authority  in  a  government  where 
power  is  distributed  on  the  principles  which  prevail  here. 


LegiMlaJtive  Control  of  Corporate  Property. 

The  legislative  power  of  the  State  controls  and  disposes  of  the 
inperty  of  the  State.  How  far  it  may  also  control  and  dispose 
rf  the  property  of  those  agencies  of  government  which  it  has 

lUMstare  to  adjust  tiie  demands  be-  in  a  county  between  a  city  therein 

-  liMe  them.    8ee  also  In  re  Penn-  and  the  remainder  of  the  county,  and 

^^rivania    Hall,    5    Peno.    St.    204;  that    the    county    revenues    ''must 

Ikfiatk  V.  New  Orleans,  12  La.  Ann.  necessarily  be  within  the  control  of 

'.tti    In  People  9.  Power,  25  111.  187,  the  legislature  for  political  purposes." 

*V1B  held  competent  for  the  legvila-  And  see    Portwood  v.  Montgomery 

^  to  HipoEtaon  the  taxes  ooUeeted  Co.,  52  Miss.  528. 
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»d  under  the  public  faith.  Can  the  legislature  confiscate  to 
^wn  use  the  private  funds  which  a  municipal  corporation 
I  under  its  charter,  without  any  default  or  consent  of  the 
arators?  If  a  municipal  corporation  be  capable  of  holding 
MB  and  legacies  to  charitable  uses,  as  many  municipal  cor- 
laons  are,  does  the  legislature,  under  our  forms  of  limited 
minent,  possess  the  authority  to  seize  upon  those  funds  and 
dpriate  them  to  other  uses,  at  its  own  arbitrary  pleasure, 
iBt  the  will  of  the  donors  and  donees  ?  From  the  very  na- 
of  our  government,  the  public  faith  is  pledged  the  other 
and  that  pledge  constitutes  a  valid  compact ;  and  that  com- 
is  subject  only  to  judicial  inquiry,  construction,  and  abroga- 
"  1  **  The  govemipent  has  no  power  to  revoke  a  grant,  even 
I  own  funds,  when  given  to  a  private  person  or  corporation 
pedal  uses.  It  cannot  recall  its  own  endowments,  granted 
ly  hospital  or  college,  or  city  or  town,  for  the  use  of 
oorporations.  *  The  only  authority  remaining  to  [*  237] 
^[oyemment  is  judicial,  to  ascertain  the  validity  of 
inntj  to  enforce  its  proper  uses,  to  suppress  frauds,  and, 
)  uses  are  charitable,  to  secure  their  regular  administration 
igh  the  means  of  equitable  tribunals,  in  cases  where  there 
i  otherwise  be  a  failure  of  justice."  ^ 
n  respect  to  public  corporations,''  says  another  judge, 
ieh  exist  only  for  public  purposes,  such  as  towns,  cities,  &c., 
^islature  may,  under  proper  limitations,  change,  modify, 
^,  or  restrain  them,  securing,  however,  the  property  for  the 
f  those  for  whom  and  at  whose  expense  it  was  purchased.''^ 
9  yiews  had  been  acted  upon  by  the  same  court  in  preceding 
^  They  draw  a  distinction  between  the  political  rights  and 
q^es  conferred  on  corporations  and  which  are  not  vested 
I  in  any  sense  implying  constitutional  permanency,  and  such 
I  in  property  as  the  corporation  acquires,  and  which  in  the 

tory,  J.,  in  Dartmouth  College  note ;    Aberdeen   v.    Saunderson,   16 

odwmrd,  4  Wheat.  694,  695.  Mibs.   663.     In   People  v.   Common 

f0ry,  J.,  in  Dartmouth  College  Council  of    Detroit,   28   Mich.   228, 

Mlward,  4  Wheat.  698.  this  subject  was  largely  considered, 

fmtkifUftoH,  J.,  Dartmouth  Col-  and  the  court  denied  the  right  of  the 

Woodward,  4  Wheat.  663.  State  to  compel  a  municipal  corpora- 

'enett  v.  Taylor,  9  Cranch,  43  ;  tion  to  contract  a  debt  for  a  mere 

d  Pawlet  V.  Clark,  9  Cranch,  local    object ;    for   example,    a   city 

)m  also  State  v.  Haben,  22  Wis.  park.    Compare  People  v.  Board  of 

ierred  to,  ante,  pp.  •2da-*231,  Supervisors,  50  Cal.  561. 
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Tkw  of  tbflM  deeiaioDB  are  protected  hy  the  same  reaaons  wUA 
ibield  nmilu  righta  Id  iodiyiduals.^ 

When  the  municipal  divisions  of  the  territOTj  of  the  State  m 
ohuged  in  thur  boundaries,  two  or  more  consolidated  in  one,* 
one  subdivided,  it  is  conceded  that  the  legislature  poesesiee  &■ 
power  to  make  snob  disposition  of  the  corporate  propeitj  ^ 
Wtond  equity  would  require  in  view  of  the  altered  condition  4 
thiogB.  The  fitot  that  a  portion  of  the  citizens,  before  entitld 
to  the  benefits  springing  from  the  use  of  specific  pn^iertf  l|l 
pnUic  pnrpOMB,  will  now  be  deprived  of  that  benefit,  cuMi 
■ffset  tbe  validity  of  the  legislative  act,  which  is  sappoeed  inioM 
other  way  to  compensate  them  for  the  incidental  hmf 
[•  238]  And  in  many  ■  other  cases  the  legialature  properly  Olt 
eises  a  similar  powev  of  control  in  respect  to  the  o(& 
porate  property,  and  may  direct  its  partition  and  approprntioai 
in  order  to  accommodale  moat  justly  and  effectually,  in  viewitf. 
new  circumstances,  the  purposes  for  which  it  was  acquired. 
The  rule  upon  tbe  subject  we  take  to  be  this :  when  corpoot 
powers  are  conferred,  theie  is  an  implied  compact  between  lb 
State  and  the  corporators  that  tbe  property  which  they  are  gi' 
tbe  capacity  to  acquire  for  corporate  purposes  under  their  chun 
shall  not  be  taken  from  them  and  appropriated  to  other  usea.' 
the  State  grants  property  to  the  corjioration,  the  grant  is 
executed   contract,  which  cannot  be  revoked.     The  righw 
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I  a  corporation  can  acquire  property,  are  vested  rights, 
;  be  taken  away.  Nevertheless  if  the  corporate  powers 
repealed,  the  corporate  ownership  would  necessarily 

even  when  not  repealed,  a  modification  of  those 
a  change  in  corporate  bounds,  might  seriously  affect, 
gether  divest,  the  rights  of  individual  corporators,  so 
J  can  be  said  to  have  any  rights  in  public  property. 
er  ways,  incidentally  as  well  as  by  direct  intervention, 
nay  exercise  authority  and  control  over  the  disposition 

corporate  property,  according  to  the  legislative  view 
proper  for  the  public  interest  and  just  to  the  corpora- 
ot  only  —  as  we  think  —  to  this  restriction,  that  the 
r  which  the  property  was  originally  acquired  shall  be 
ew,  so  far  as  the  circumstances  will  admit,  in  any 

that  may  be  made  of  it.^ 

fch  Yarmoiith  «.  Skillings,  demand.     The  State  may  exercise  a 

**  That  the  State  may  general  superintendence  and  control 

raet  with,  or  a  grant  to,  over  them  and  their  rights  and  effects, 

idpal  corporation,  which  so  that  their  property  is  not  diverted 

subsequently  impair  or  from  the  uses  and  objects  for  which 

)t  denied;  but  in  such  a  it  was  given  or  purchased."   Trustees 

oration  is  to  be  regarded  of  Schools  v,  Tatman,  13  HI.  80,  per 

oompany.     A  grant  may  Treaty  Ch.  J.     And  see  Harrison  v. 

a  public  corporation  for  Bridgeton,  16  Mass.  16;   Montpelier 

priyate  advantage ;  and  v.  East  Montpelier,  27  Vt.  704 ;  Same 

I  public  may  also  derive  v.  Same,  29  Vt.  19 ;  Benson  v.  Mayor, 

enefit  therefrom,  yet  the  &c.   of    New    York,  10    Barb.  223. 

ilands  on  the  same  foot-  See  also  City  of  Louisville  v,  Univer- 

cts  such  grant,  as  would  sity,   15  B.   Monr.  642  ;  Weymouth 

persons  upon  whom  like  and  Braintree  Fire  District  p.  County 

ere   conferred.      Public  Commissioners,   108  Mass.   142.    In 

;  corporations,  however,  State  v,  St.  Louis  County  Court,  34 

>nly  lor  public  purposes.  Mo.  572,  the  following  remarks  are 

BO  powers  except  such  as  made  by  the  court,  in  considering  the 

I  upon  them  for  public  cause  shown  by  the  county  in  answer 

poses,  are  subject  at  all  to  an  application  to  compel  it  to  meet 

control  of  the  legisla-  a  requisition  for  the  police  board  of 

may  alter,  modify,  or  St.  Louis :  **  As  to  the  second  cause 

at  pleasure."    Trumbull,  shown  in  the  return,  it  is  understood 

md  County  v.  Lawrence  to  mean,  not  that  there  is  in  fact  no 

U.  8.     **  Public  corpora-  money  in  the  treasury  to  pay  this 

i  parts  of  the  machinery  requisition,  but  that  as  a  matter  of 

carrying  on  the  affairs  law  all  the  money  which  is  in  the 

and  they  are  subject  to  treasury    was   collected   for   specific 

modified,  or  destroyed,  purposes  from  which    it   cannot  be 

ndea  of  the  public  may  diverted.     The  specific  purposes  for 
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[■239]  •This  restriction  is  not  the  less  applicable  where co^ 
porate  powers  are  abolished  than  it  is  iu  other  cases;  uiJ 
whatever  might  be  the  nature  of  the  public  property  whith  ihe 
COiporatioQ  had  acquired,  and  whatever  the  purpose  of  llie  V> 
quisition,  the  legislature,  when  by  tiibing  away  the  coipomK 
authority  it  became  vested  with  the  control  of  the  property. 
would  be  under  obligation  to  dispose  of  it  iu  such  manner 
give  the  original  covpomtors  the  benefit  thereof  by  putting  it 
to  the  use  designed,  if  still  practicable,  or  to  some  tiudred  fB 
equally  beneficial  use  having  reference  to  the  altered  cordition 
of  things.  The  obligation  is  one  which,  from  the  very  nature  ol 
the  case,  must  rest  for  its  enforcement  in  great  measure  upon 


which  the  money  was  collected  were 
those  hei^tofore  directed  by  the  legis- 
lature ;  and  this  act,  being  a  later 
expression  of  the  will  of  the  IcgisJii- 
ture,  controls  the  subject,  and  so  far 
aa  it  conflicts  with  previous  acts  re- 
peals them.  The  county  is  not  a 
private  corpoTiition,  but  an  BKciicy 
of  the  State  government  ;  and  though 
u  a  public  corporation  it  holds  prop- 
erty, such  holding  is  subject  to  a 
large  extent  to  the  will  of  the  legis- 
lature. Whilst  the  legislature  canuot 
take  away  from  a  county  its  property, 
1t  ha*  full  power 


and  according  to  the  order  of  tin 
legislnture  ;  and  therefore  the  leps- 
lature  may  by  law  operating  imrwdi- 
ately  upon  the  subject  dispose  of  thil 
property,  or  give  effect  to  aov  pre- 
vious disposition  or  uttempted  dispo- 
sition. Tiie  property  itself  is  a  Inul, 
and  the  legislature  is  the  prime  iod 
controlling  power,  mani^iug  aaddi- 
recti iig  the  use,  dispoeition,  ud 
direction  of  it."  Quoted  and  f- 
proved  in  San  Francisco  p.  CinavM- 
42  Cal.  558.  These  strong  and  gal- 
eral   expressions  should  he  compvn 
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I^'idative  good  faith  and  seuse  of  justice ;  and  it  could  only 
m  those  cases  where  there  had  been  a  clear  disregard  of 
zights  of  the  original  corporators,  in  the  use  attempted  to 
ude  of  the  property,  that  relief  could  be  had  through 
ial  action. 

such  restriction,  however,  can  rest  upon  the  legislature  in 
1  to  the  rights  and  privileges  which  the  State  grants  to 
dpal  corporations  in  the  nature  of  franchises,  and  which 
anted  only  as  aids  or  conveniences  to  the  municipality  in 
Bg  the  purposes  of  its  incorporation.  These,  like  the 
powers,  must  be   understood  to  be  granted  during 


iie.^ 


*  Totvns  and  Counties. 


[♦  240] 


18  £ar  we  have  been  considering  general  rules,  applicable 
classes  of  municipal  organizations  possessed  of  corporate 
8,  and  by  which  these  powers  may  be'  measured,  or  the 
which  they  impose  defined.  In  regard  to  some  of  these 
izations,  however,  there  are  other  and  peculiar  rules  which 
e  separate  mention.  Some  of  them  are  so  feebly  endowed 
corporate  life,  and  so  much  hampered,  controlled,  and 
ed  in  the  exercise  of  the  functions  which  are  conferred 
them,  that  they  are  sometimes  spoken  of  as  nondescript  in 
star,  and  as  occupying  a  position  somewhere  between  that 
corporation  and  a  mere  voluntary  association  of  citizens. 


mt  Hartford  v.  Hartford  Bridge 
How.  535.  On  this  subject, 
OLfposL  The  case  of  Trostees 
rdeen  Academy  v.  Mayor,  &c. 
rdeen,  13  S.  &  M.  645,  appears 
contra.  By  the  charter  of  the 
I  Aberdeen  in  1837,  the  legis- 
^ranted  to  it  the  sole  power  to 
licenses  to  sell  vinoos  and 
ms  liqaors  within  the  corpo- 
nits  thereof,  and  to  appropri- 
I  money  arising  therefrom  to 
iipotea.  In  1848  an  act  was 
giving  these  moneys  to  the 
en  Female  Academy.  The 
held  void,  on  the  ground  that 
pnai  grant  was  of  a  franchise 


which  constituted  property,  and  it 
could  not  be  transferred  to  another, 
though  it  might  be  repealed.  The 
case  cites  Bailey  r.  Mayor,  &c.,  3 
Hill,  541,  and  St  Louis  v,  Russell, 
9  Mo.  507,  which  seem  to  have  little 
relevancy;  also  4  Wheat.  663,  698, 
699,  and  2  Kent,  305,  note,  for  the 
general  rule  protecting  muuicipal  cor- 
porations in  their  vested  rights  to 
property.  The  case  of  Benson  v. 
Mayor,  &c.  of  New  York,  10  Barb. 
223,  also  holds  the  grant  of  a  ferry 
franchise  to  a  municipal  corporation 
to  be  irrevocable,  but  the  authorities 
generally  will  not  sustain  this  view. 
See  post^  p.  *283  and  note. 
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Counties,  townships,  school  districts,  and  road  districts 
usually  possess  corporate  powers  under  special  charters  ;  bullh 
exist  under  geneml  laws  of  the  State,  which  apportion  thelm 
tory  of  the  State  into  political  divisions  for  convenience  of  gt 
eminent,  and  require  of  the  people  residing  within  those  diyisi 
the  performance  of  certain  public  duties  as  a  part  of  the  R 
chinety  of  the  State ;  and,  in  order  that  they  may  be  alile 
perform  these  duties,  vest  them  with  certain  corporate  powe 
Whether  they  shall  assume  those  duties  or  exercise  those  powl 
the  people  of  the  political  divisions  are  not  allowed  the  pririifl 
of  choice ;  the  legislature  assumes  this  division  of  the  Stal* 
be  essential  in  republican  government,  and  the  duties  are  imjK 
as  a  part  of  the  proper  and  necessary  buitien  which  the  ciu 
must  bear  in  maintaining  and  perpetuating  constitutional  libel^ 
Usually  their  functions  are  wholly  of  a  public  nature,  anil  tbi 
in  no  room  to  imply  any  contract  between  them  and  the  St 
in  their  organization  as  corporate  bodies,  except  that  wU 
springn  from  the  ordinary  rules  of  good  fsiith,  and  which  reiiuil 
that  the  property  they  shall  acquire,  by  local  taxation  or  odM 

wise,  for  the  purposes  of  their  organization,  shall  not 
["241]  seized  by  the  State,  and  appropriated  "in  other  wi| 

They  are,  therefore,  sometimes  called  quati  corporatiM 
to  distinguish  them  from  the  corporations  in  general,  which  j 
sess  more  completely  the  functions  of  an  artificial  entity.  Ct 
JuKticc  Park'-r,  of  MitssachusDlts,  in  spealtine  of  school  distrJi 
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fowen  incident  to  the  general  character  of  corporations.  They 
Btj  be  considered,  under  our  institutions,  as  qtt€ui  corporations, 
fifth  limited  powers,  coextensive  with  the  duties  imposed  upon 
ttem  by  statute  or  usage,  but  restrained  from  the  general  use  of 
nthority  which  belongs  to  these  metaphysical  persons  by  the 
Bommon  law.  The  same  may  be  said  of  all  the  numerous  cor- 
Mmtions  which  have  been  from  time  to  time  created  by  various 
lets  of  the  legislature ;  all  of  them  enjoying  the  power  which  is 
npressly  bestowed  upon  them,  and  perhaps,  in  all  instances 
vfaere  the  act  is  silent,  possessing,  by  necessary  implication,  the 
nthority  which  is  requisite  to  execute  the  purposes  of  their 
Beation.*'  **  It  will  not  do  to  apply  the  strict  principles  of  law 
nspecting  corporations  in  all  cases  to  these  aggregate  bodies 
vhich  are  created  by  statute  in  this  Commonwealth.  By  the 
MTeral  statutes  which  have  been  passed  respecting  school  dis- 
kriets,  it  is  manifest  that  the  legislature  has  supposed  that  a 
iivision  of  towns,  for  the  purpose  of  maintaining  schools,  will 
promote  the  important  object  of  general  education;  and  this 
vilaable  object  of  legislative  care  seems  to  require,  in  construing 
Uieir  acts,  that  a  liberal  view  should  be  had  to  the  end  to  be 
ifliBCted.**  ^  Following  out  this  view,  the  courts  of  the  New 
England  States  have  held,  that  when  judgments  are  recovered 
■gainst  towns,  parishes,  and  school  districts,  any  of  the 
fioperty  of  private  owners  within  *  the  municipal  divi-  [*  242] 
■on  is  liable  to  be  taken  for  their  discharge.  The  rea- 
sons for  this  doctrine,  and  the  custom  upon  which  it  is  founded, 
an  thus  stated  by  the  Supreme  Court  of  Connecticut :  — 

^  We  know  that  the  relation  in  which  the  members  of  munici- 
pal corporations  in  this  State  have  been  supposed  to  stand,  in 
nspect  to  the  corporation  itself,  as  well  as  to  its  creditors,  has 
elsewhere  been  considered  in  some  respects  peculiar.  We  have 
treated  them,  for  some  purposes,  as  parties  to  corporate  proceed- 
ings, and  their  individuality  has  not  been  considered  as  merged 
in  their  corporate  connection.  Though  corporators,  they  have 
iieen  holden  to  be  parties  to  suits  by  or  against  the  corporation, 
Slid  individually  liable  for  its  debts.  Heretofore  this  has  not 
been  doubted  as  to  the  inhabitants  of  towns,  located  ecclesiastical 
locieties,  and  school  districts. 
^  From  a  recurrence  to  a  history  of  the  law  on  this  subject,  we 

1  School  District  v.  Wood,  13  Mass.  192. 
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■ra  peniuded  that  the  principle  and  usage  here  lect^iied 
flawed,  in  regard  to  the  liability  of  the  inhabitante  of  ti 
ud  canunniiitiefi,  were  very  early  adopted  by  our  ancestoTB. 
whether  they  vote  considered  as  a  part  of  the  common  la 
England,  or  originated  here,  as  neceaeary  to  our  state  of  Boe 
it  u  not  Ttxy  material  to  inquire.  We  think,  however,  that 
poinfltple  is  not  of  domestic  origin,  but  to  some  extent  was  o] 
tive  and  applied  in  the  mother  country,  especially  in  cases  n 
ft  statute  fixed  a  liability  upon  a  municipality  which  had  no 
praate  fonds.  The  same  reason  and  necessity  for  the  applio 
of  sooh  k  principle  and  practice  existed  in  both  countries.  I 
DUporationa  are  of  a  public  and  political  character ;  they  en 
ft  portion  of  the  governing  power  of  the  State.  Statutes  in 
Opon  them  important  public  duties.  In  the  pei'formance  of  tl 
-they  mdtt  contract  debts  and  liabilities,  which  can  only  be 
charged  by  a  resort  to  individuals,  either  by  taxation  or  exeen 
Taxation,  in  most  cases,  can  only  be  the  result  of  the  voloi 
aotion  of  t^  oorporation,  dependent  upon  the  contingent  « 
the  mqori^  of  the  corporators,  and  upon  their  tardy  and  ni 
tain  aotion.  It  affordis  no  security  to  creditors,  because  thef 
no  power  over  it.  Such  reasons  as  these  probably  operated 
our  anoeaton  in  adopting  the  more  efficient  and  certain  m 
by  exeontion,  which  has  been  resorted  to  in  the  present  case, 
Vhtch  they  had  seen  to  some  extent  in  operation  in  the  ooi 
whoae  laws  were  their  inheritance. 
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ppoeed  to  be  well  settled ;  and  so  it  was  decided  in  the  case  of 
M  King  V.  The  Inhabitants  of  Woburn,^  and  The  King  r.  The 
habitants  of  Hardwick.'  And,  in  support  of  this  principle, 
Ebrence  was  made  to  the  form  of  the  proceedings ;  as  that  they 
»  entitled  *  against  the  inhabitants/  &c. 

**  In  the  State  of  Massachusetts,  from  whose  early  institutions 
I  have  borrowed  many  valuable  specimens,  the  individual  re- 
(maibility  of  the  inhabitants  of  towns  for  town  debts  has  long 
en  established.     Distinguished  counsel  in  the  case  of  the  Mer- 
ants*  Bank  v.  Cook,'  referring  to  municipal  bodies,  say :  ^  For  a 
atoiy  past  the  practical  construction  of  the  bar  has  been  that, 
an  action  by  or  against  a  corporation^  a  member  of  the  corpo- 
tUm  18  a  party  in  the  suit.'    In  several  other  cases  in  that 
ite  the  same  principle  is  repeated.     In  the  case  of  Riddle  v. 
ka  Proprietors  of  the  Locks  and  Canals  on  Merrimack  River,^ 
mrmmMj  Ch.  J.,  in  an  allusion  to  this  private  responsibility  of 
iporators,  remarks :  ^  And  the  sound  reason  is,  that  having  no 
iporate  fund,  and  no  legal  means  of  obtaining  one,  each  cor- 
cator  is  liable  to  satisfy  any  judgment  obtained  against  the 
iporation.'     So  in  Brewer  v.  Inhabitants  of  New  Gloucester,^ 
eoonrt  say :  *'  As  the  law  provides  that,  when  judgment  is  re- 
vered against  the  inhabitants  of  a  town,  execution  may  be 
tied  upon  the  property  of  any  inhabitant,  each  inhabitant  must 
t  eonsidered  as  a  party.'     In  the  case  before  referred  to 
the  Merchants'  Bank  v.  Cook,  *  Parker^  Ch.  J.,  ex-  [*  244] 
eises  the  opinion  of  the  court  upon  this  point  thus: 
Towns,  parishes,  precincts,  &c.,  are  but  a  collection  of  individ- 
ib,  with  certain  corporate  powers  for  political  and  civil  pur- 
ies,  without  any  corporate  fund,  from  which  a  judgment  can 
I  satisfied ;  but  each  member  of  the  community  is  liable,  in  his 
iison  and  estate,  to  the  execution  which  may  issue  against  the 
Ay ;  each  individual,  therefore,  may  be  well  thought  to  be  a 
iity  to  a  suit  brought  against  them  by  their  collective  name. 
1  regard  to  banks,  turnpikes,  and  other  corporations,  the  ease  is 
Kerent.'     The  counsel  concerned  in   the   case   of  Mower  v. 
acester,*  without  contradiction,  speak  of  this  practice  of  sub- 
tting  individuals  as  one  of  daily  occurrence.     The  law  on  this 
il)]ect  was  very  much  considered  in  the  case  of  Chase  v.  The 

*  10  Eart,  395.  *  11  East,  577.  »  4  Pick.  405. 

*  7  Mm.  187.  *  14  Mass.  216.  •  9  Mass.  247. 
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Merrimack  Bank.^  and  was  applied  and  enforced  against 
members  of  a  territorial  parisli.  '  The  question  is,'  say  the  co 
'  whether,  on  an  execution  against  a  town  or  parish,  the  bod^ 
estate  of  any  inhabitant  may  be  lawfully  taken  to  satisfy  it.  Tl 
question  seems  to  have  been  settled  in  the  afhrmative  by  aaeJ 
of  decisions,  and  ought  no  longer  to  be  considered  as  an  of 
qaeation.'  The  State  of  Maine,  when  separated  from  Miissacl 
setts,  retained  most  of  its  laws  and  usages,  as  they  had 
recognized  in  the  parent  State;  and,  among  others,  the  on«i 
question.  In  Adams  t>.  Wiscasset  Bank,'  Mellen,  Ch.  J.,  «] 
'  It  is  well  known  that  all  judgments  against  quan  corponti| 
may  be  satisfied  out  of  the  property  of  any  individual  inhabiOi 
"  The  courts  of  this  State,  from  a  time  beyond  the  memotj 
any  living  lawyer,  have  sanctioned  and  carried  out  this  usi^ 
one  of  common-law  obligation ;  and  it  has  been  applied, 
towns  only,  but  also,  by  legal  analogy,  to  territorial  ecclesiaati 
societies  and  school  districts.  The  forms  of  our  pmcees  ^ai 
these  oommunities  have  always  corresponded  with  this  view 
tJie  law.  The  writs  have  issued  against  the  inhabitant  of  tni 
societies,  and  dietricta  as  parties.  As  early  ia  the  history  of  i 
jurisprudence  as  1805.  a  statute  was  enacted  authorising  comi 
nities,  such  as  towns,  societies,  <&c.,  to  prosecute  and  defend  sa 
and  for  this  purpose  to  appear,  either  by  tkemselvea,  ag«nti 
attorneys.     If  the  inhabitiinta  were  not  then  considered  as 
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nforcing  a  noyel  remedy,  but  as  being  only  in  conformity  with 
be  well-known  usage  in  other  cases.  The  levy  of  an  execution 
nder  this  statute  produced  the  case  of  Beers  v.  Botsford.^  There 
ke  execution,  which  had  been  issued  against  the  town  of  New- 
pwn  by  the  treasurer  of  the  State,  had  been  levied  upon  the 
VDperty  of  the  plaintiff,  an  inhabitant  of  that  town,  and  he  had 
hu  been  compelled  to  pay  the  balance  of  a  State  tax  due  from 
jbe  town.  He  sued  the  town  of  Newtown  for  the  recovery  of 
be  money  so  paid  by  him.  'The  most  distinguished  professional 
[eotlemen  in  the  State  were  engaged  as  counsel  in  that  case ; 
Id  it  did  not  occur,  either  to  them  or  to  the  court,  that  the 
^leintiff 's  property  had  been  taken  without  right :  on  the  con- 
Iniy,  the  case  proceeded  throughout  on  the  conceded  principle 
if  our  common  law,  that  the  levy  was  properly  made  upon  the 
prtate  of  the  plaintiff.  And  without  this  the  plaintiff  could  not 
|pfe  recovered  of  the  town,  but  must  have  resorted  to  his  action 
jlgunst  tlie  officer  for  his  illegal  and  void  levy.  In  Fuller  v. 
Hampton,'  Peters^  J.,  remarked  that,  if  costs  are  recovered  against 
I  town,  the  writ  of  execution  to  collect  them  must  have  been 
isued  against  the  property  of  the  inhabitants  of  the  town  ;  and 
IUb  is  the  invariable  practice.  The  case  of  Atwater  v.  Wood- 
^ge  *  also  grew  out  of  this  ancient  usage.  The  ecclesiastical 
(podety  of  Bethany  had  been  taxed  by  the  town  of  Woodbridge 
Jbr  its  moneys  at  interest,  and  the  warrant  for  the  collection  of 
ihe  tax  bad  been  levied  upon  the  property  of  the  plaintiff,  and 
it  tax  bad  thus  been  collected  of  him,  who  was  an  inhabitant 
ff  the  located  society  of  Bethany.  Brainerd,  J.,  who 
ktw  up  the  *  opinion  of  the  court,  referring  to  this  pro-  [*  246] 
leeding,  said:  ^This  practice,  with  regard  to  towns,  has 
Prevailed  in  New  England,  so  far  as  I  have  been  able  to  investi- 
Eite  the  subject,  from  an  early  period,  —  from  its  first  settlement, 
^a  practice  brought  by  our  forefathers  from  England,  which  had 
here  obtained  in  corporations  similar  to  the  towns  incorporated 
i  New  England.*  It  will  here  be  seen  that  the  principle  is  con- 
idered  as  applicable  to  territorial  societies  as  to  towns,  because 
be  object  to  be  obtained  was  the  same  in  both,  — '  that  the  town 
r  eoctety  should  be  brought  to  a  sense  of  duty,  and  make  pro- 
irion  for  payment  and  indemnity  ; '  a  very  good  reason,  and  very 
pplicable  to  the  case  we  are  considering.^ 

1  8  Day,  159.  •  6  Conn.  417.     ■  ftSB  0  Conn.  228. 
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''The  law  on  this  subject  was  more  distinctly  brought  out  i 
wmridered  by  this  court  in  the  late  case  of  McCloud  v.  Selhjr,' 
which  this  well-known  practice,  as  it  had  been  applied  to  toi 
and  eoolesiutical  societies,  was  extended  and  sanctioned  ■ 
eohool  disbriots ;  *  else  it  would  be  breaking  in  upon  the  u»lii| 
of  the  htw.*  '  They  are  communities  for  different  purposM, 
essentially  of  the  same  character.*  And  no  doubt  can  nm 
lince  the  decision  of  this  case,  but  that  the  real  principle,  ia 
of  the  cases  on  this  subject,  has  been,  and  is,  that  the  inbaUb 
of  quasi  corporations  are  parties  individually,  as  well  as  in  H 
corporate  capacities,  to  all  the  actions  in  which  the  corponUio 
a  party.  And  to  the  same  effect  is  the  language  of  the  das 
tary  writers."  • 

So  hr  as  this  rule  rests  upon  the  reason  that  these  oigto 
tions  have  no  common  fund,  and  that  no  other  mode  exiato 
which  demands  against  them  can  be  enforced,  it  cannot  be  ■ 
ridered  applicable  in  those  States  where  express  proviuon  isn 
l^  law  for  compulsory  taxation  to  satisfy  any  judgment  recon 
against  the  corporate  body,  —  the  duty  of  levying  the  tax  h 
imposed  npon  some  officer,  who  may  be  compelled  by  DtoNdi 
to  perform  it.  Nor  baa  any  usage,  so  far  as  we  are  aware,  gn 
np  in  any  of  the  newer  States,  like  that  which  hai 
[*S4T]  early  an  origin  in  New  England.  *  More  just,  dod 
lent,  and  inexpensive  modes  of  enforcing  such  demi 
Lave  U-oiL  f^liiblislu.il  \>\  ^lalulv.  -.xud  tlii,-  luk-:.  ..■oiic.Tnirig  U 
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and  it  is  therefore  not  sustainable  at  all,  unless  given  by 
•^  A  distinction  is  made  between  those  corporations  which 
ftted  as  exceptions,  and  receive  special  grants  of  power  for 
mliar  convenience  and  benefit  of  the  corporators,  on  the  one 
knd  the  incorporated  inhabitants  of  a  district,  who  are  by 
invested  with  particular  powers,  without  their  consent,  on 
ler.  In  the  latter  case,  the  State  may  impose  corporate 
and  compel  their  performance,  under  penalties ;  but  the 
.tors,  who  are  made  such  whether  they  will  or  no,  cannot 
ddered  in  the  light  of  persons  who  have*  voluntarily,  and 
»nflideration,  assumed  obligations,  so  as  to  owe  a  duty  to 
person  interested  in  the  performance.' 
reason  which  exempts  these  public  bodies  from  liability 
ite  actions,  based  upon  neglect  to  perform  public  obliga- 
oes  not  apply  to  villages,  boroughs,  and  cities, 
accept  special  *  charters  from  the  State.  The  [*248] 
f  the  corporate  franchise,  in  these  cases,  is  usually 

■  rule,  howerer,  has  no  ap-  Kemper,  55  111.  346 ;  Sutton  v.  Board, 

to  the  case  of  neglect  to  41  Miss.  236;  Cooley  v.  Freeholders, 

those  obligations  which  are  27  N.  J.  415;  Bigelow  v.  Randolph, 

by  the  political  subdivisions  14  Gray,  541 ;  Symonds  v.  Clay  Co., 

•tste  when  special  duties  are  71  IlL  355 ;  People  v.  Young,  72  111. 

on  them  by  law.    Hannon  411.    These  cases  follow  the  leading 

inis  Co.  Court,  62  Mo.  313.  English  case  of  Russell  o.   Men  of 

irer  v,  Leicester,  9  Mass.  250 ;  Devon,  2  T.    R.   667.     In  the  very 

«.   Crosier,   17  Johns.   439;  carefully  considered  case  of  Eastman 

V.   Concord,  2  N.  U.   392;  v.   Meredith,  36  N.  H.  284,  it  was 

*.  Wiscasset  Bank,  1  Me.  361:  decided,  on  the  principle  above  stated, 

.  Winooski  Turnpike,  22  Vt.  that  if  a  building  erected  by  a  town 

irdaley  v.   Smith,   16  Conn,  for  a  town-house  is  so  imperfectly 

dseyv.  Canton,  17  Conn.  475;  constructed   that  the   flooring  gives 

K  Commissioners,  &c.,  2  N.  way  at  the  annual  town- meeting,  and 

587 ;  Commissioners  of  High-  an  inhabitant  and  legal  voter,  in  attend- 

MartiD,  4  Mich.  557 ;  Morey  ance  on  the  meeting,  receives  thereby 

ine,  8  Barb.   645;  Lorillard  a  bodily  injury,  he  cannot  maintain 

06,  11  N.  Y.  392 ;   Galen  v.  an  action  against  the  town  to  recover 

id  Rose  Plank  Road  Co.,  27  damages  for  this  injury.     The  case 

8;  Reardon  o.  St.  Louis,  36  is  carefuUy  distinguished  from  those 

;  Sherburne  v,  Yuba  Co.,  21  where  corporations  have   been  held 

;  State  v.  County  of  Hudson,  liable  for  the  negligent  use  of  their 

•    187;   Hedges  v.   Madison  own    property  by  means    of    which 

ilm.  567;  Granger  v.  Pulaski  others    are    injured.      The    familiar 

j^87;  Weightman  V.  Wash-  maxim  that  one  shall  so  use  his  own 

L  Black,  89;  Ball  v.   Win-  as  not  to  injure  that  which  belongs  to 

82  N.  H.  448 ;  Eastman  v.  another  is  of  general  application. 
,86  K.  U.284;  Waltham  v. 
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made  only  at  the  request  of  the  citisens  to  be  incorpo 
it  it  justly  assumed  that  it  coufers  what  to  them  ia  i 
privilege.  This  privilege  is  a  cousideiation  for  the  da 
the  oharter  imposeB.  Larger  powers  of  aelf-goven 
^ven  than  are  confided  to  towns  or  countiea ;  larger 
in  the  acquisition  and  control  of  corporate  property ;  i 
•uthoiity  is  conferred  to  make  use  of  the  public  hig 
the  special  and  peculiar  convenience  of  the  citdsens  of  t 
pality  io  various  modes  not  permissible  elsewhere. 
by  the  State  to>  the  municipality  of  a  portion  of  its 
powers,  and  their  acceptance  for  these  beneficial  p 
regarded  as  raising  an  implied  prombe,  on  the  part  < 
poration,  to  perform  the  corporate  duties,  and  as  im] 
duty  of  performance,  not  for  the  benefit  of  the  State  t 
for  the  benefit  of  every  individual  interested  in  its  pei 

1  ScUen,  J.,  in  Weet  v.  Brockport,  Wetumpka,  24  Ala.  11! 

IS  N.  Y.  161,  note.     See  aUo  Mftjor  Corey,  9  Mich.  165;  Rm 

of  I^me  «.  Tamer,  Cowp.  86;  Heo-  port,  6  Iowa,  443;  Comi 

lij  V.  Lyme  Regis,  6  Bing.  91 ;  Same  DuckeU,  20  Md.  408;  ( 

eaaa  in  error,  3  B.  &  Adol.  77,  and  1  Brjant,  7  Bush,    246; 

Kng.  S.  C.  22'2;  Mayor,  &c.  of  New  v.  Wuhingtoa,  1  Blaok, 

York*.  Furze,  'A  Hili,  SIS;  Rochester  r.  Robbitu,  2  Black,  418: 

White  Lead  Co.  v.  Rochester,  3  N.  Y.  Campbell,  2  Black,  SDu. 

4fti;    HutaoD  ».  Mayor,   kc.  of  New  case  of  Detroit  v.  Blaekf 

Yoric,  9  N,  Y.  163;  Conrad  v.  Ithaca,  81,  this  whole  aabjeet  I 

la  N.  Y.  15S;   Mills  v.  Brooklyn,  32  at  length;  ud  the  caaK 
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respect  these  corporations  are  looked  upon  as  occupying 
Qe  position  as  private  corporations,  which,  having  accepted 
ihle  franchise,  on  condition  of  the  performance  of  certain 
duties,  are  held  by  the  acceptance  to  contract  for  the  per- 
ce  of  those  duties.  In  the  case  of  public  corporations, 
nr,  the  liability  is  contingent  on  the  law  affording  the 
of  performing  the  duty,  which,  in  some  cases,  by  reason 
rictions  upon  the  power  of  taxation,  they  might  not  pos- 
But  assuming  the  corporation  to  be  clothed  with  suflScient 
by  the  charter  to  that  end,  the  liability  of  a  city  or  village, 
with  control  of  its  streets,  for  any  neglect  to  keep  them 
ir,  or  for  any  improper  construction,  has  been  determined 
f  cases.^  And  a  similar  liability  would  exist  in  other  cases 
the  same  reasons  would  be  applicable, 
t  if  the  ground  of  the  action  is  the  omission  by  [*  249] 

or  parties ;  but  when  the  acts  preceding  note.     The  cases  of  Weet 

ioiis  complained  of  were  done  v.  Brockport,  and  Hickok  v.  Platts- 

ed  in  the  exercise  of  a  corpo-  burg,  were  criticised  by  Mr.  Justice 

lehise  conferred  upon  the  cor-  Maroin,  in  the  case  of  Peck  t;.  Batavia, 

for  the  public  good,  and  not  32  Barb.  634,  where,  as  well  as  in 

private  corporate  advantage,  Cole  v,  Medina,  27  Barb.  218,  he  held 

corporation  is  not  liable  for  that  a  village  merely  authorized  to 

equences  of  such  acts  or  omis-  make  and  repair  sidewalks,  but  not 

Citing  Bailey  v.  New  Tork,  3  in  terms  absolutely  and  imperatively 

;  Martin  v.  Bro6klyn,  1  Hill,  required  to  do  so,  had  a  discretion 

jimond  V,  Long's  Adm'r,  17  conferred  upon  it  in  respect  to  such 

5;  Sherborne  v,  Yuba  Co.,  21  walks,  and  was  not  responsible  for  a 

;  Daigan  t7.  Mobile,  31  Ala.  refusal  to  enact  ordinances  or  by-laws 

swart  0.  New  Orleans,  9  La.  in  relation  thereto;  nor,  if  it  enacted 

1;  Frother  v,  Lexington,  13  such  ordinances  or  by-laws  was  it  lia- 

'.  659.     And  as  to  exemption  ble  for  damages  arising  from  a  neglect 

tn1it>y  in  the  exercise  or  failure  to  enforce  them.     The  doctrine  that 

Ise  legislative  authority,  see  a  power  thus  conferred  is  discretion- 

*208  and  note.     As  to  who  ary  doe49  not  seem  consistent  with  the 

regarded  as  municipal  officers,  ruling  in  some  of  the  other  cases  cited, 

imilian  p.  New  York,  62  N.  Y.  and  is  criticised  in  Hyatt  v,  Rondout,  . 

1 20  Am.  Bep.  468,  and  cases  44  Barb.  392.     But  see  ante,  p.  *208 

ed.  and  note.     Calling  public  meetings  for 

civ.  Brockport,  16  N.  Y.  161,  political  or  philanthropic  purposes  is 

idcok  9.  Plattsburg.  16  N.  Y.  no  part  of  the  business  of  a  municipal 

ocey  9.  Newfane,  8  Barb.  645;  corporation,  and  it  is  not  liable  to  one 

ig  V.  Springfield,  17  111.  143;  who,  in  lawfully  passing  by  where  the 

9.  Bondont,   44    Barb.    385;  meeting  is  held,  is  injured  by  the  dis- 

'•  Mayor,  &c.  of  New  York,  5  charge  of  a  cannon  fired  by  persons 

M9;  Euseh  v.  Davenport,  6  concerned  in  the  meeting.     Boy  land 

^.     And  see  Dillon,  Mnn.  r.  Mayor,  &c.  of  New  York,  1  Sandf. 

s*  18,  and  the  cases  cited  in  the  27. 

20 
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the  corporation  to  repair  a  defect,  it  would  seem  that  notial 
of  the  defect  should  be  brought  home  to  the  corporation,  or  d 
officers  charged  with  some  duty  respecting  the  streets,  or  ik$ 
facts  should  appear  sufficient  to  show  that,  by  proper  vigihiNii( 
it  must  have  been  known.^  On  the  other  hand,  if  the  injurjbil 
happened  in  consequence  of  defective  construction,  notice  is  M^ 
essential,  as  the  facts  must  be  supposed  to  have  been  komd 
from  the  first.*  '4 

In  regard  to  all  those  powers  which  are  conferred  upon  dl 
corporation,  not  for  the  benefit  of  the  general  public,  but  of  tli 
corporators,  —  such  as  the  power  to  construct  works  to  supply^ 
city  with  water,  or  gas-works,  or  sewers,  and  the  like,  —  the  OQi 
poration  is  held  to  a  still  more  strict  liability,  and  is  made  I) 
respond  in  damages  to  the  parties  injured  by  the  negligent  nMri 
nerin  which  the  work  is  constructed,  or  guarded,  even  thoi^ 
under  its  charter,  the  agents  for  the  construction  are  not  chon^ 
or  controlled  by  the  corporation,  and  even  where  the  woik  I 
required  by  law  to  be  let  to  the  lowest  responsible  bidder. 

In  Bailey  v.  Mayor,  &c.  of  New  York,^  an  action  was  bro 
against  the  city  by  one  who  had  been  injured  in  his  proper^ 
the  careless  construction  of  the  Croton  dam  for  the  purpose 
supplying  the  city  with  water.  The  work  was  constructed  u 
the  control  of  water  commissioners,  in  whose  appointment  di 
city  had  no  voice ;  and  upon  this  ground,  among  others,  aai 
also  on  the  ground  that  the  city  officers  were  acting  in  a  pobQ) 
capacity,  and,  like  other  public  agents,  not  responsifalj 
[*  250]  for  the  misconduct  of  *  those  necessarily  appointed  1^ 
them,  it  was  insisted  the  city  could  not  be  held  liahU 
Nelson^  Ch.  J.,  examining  the  position  that,  "  admitting  the  watq 
commissioners  to  be  the  appointed  agents  of  the  defendants,  stil 
the  latter  are  not  liable,  inasmuch  as  they  were  acting  solely  fl 
the  State  in  prosecuting  the  work  in  question,  and  therefore  1^ 
not  responsible  for  the  conduct  of  those  necessarily  employed  ^ 

1  Hart  V,  Brooklyn,  36  Barb.  226;  Y.  639;  Springfield  r.  Doyle,  7«  I 

Dewey  r.  City  of  Detroit,  15  Mich.  202 ;   Roseiiburg  v.  Dee  Moidm,  | 

809;   Garrison  ».  New  York,  5  Bosw.  Iowa,  415. 

407;  McGinity  v.  Mayor,  &c.  of  New         ^  Alexander  v.   Mi.    Sterliogt  1 

York,  5  Duer,  674 ;  Decatur  v.  Fisher,  III.  366.  ^ 

681U.  407;  Chicago  r.  McCarthy,  75         «  3  Hill,  531;   s.   c.  in  error, ^ 

III.  602;  Requa  &.  Rochester,  45  N.  Denio,  433. 
Y.  129;  Hume  v.  New  York,  47  N. 
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for  that  purpose,"  says :  ^^  We  admit,  if  the  defendants  are 
regarded  as  occupying  this  relation,  and  are  not  chargeable 
iny  want  of  diligence  in  the  selection  of  agents,  the  con- 
n  contended  for  would  seem  to  follow.  They  would  then 
atled  to  all  the  immunities  of  public  officers  chai*ged  with 
J  which,  from  its  nature,  could  not  be  executed,  without 
ig  themselves  of  the  services  of  others ;  and  the  doctrine 
p— rfrfiif  superior  does  not  apply  to  such  cases.  If  a  public 
anthoriw  the  doing  of  an  act  not  within  the  scope  of  his 
rity,  or  if  he  be  guilty  of  negligence  in  the  discharge  of 
to  be  performed  by  himself,  he  will  be  held  responsible ; 
»t  for  the  misconduct  or  malfeasance  of  such  persons  as  he 
^ed  to  employ.  But  this  view  cannot  be  maintained  on 
cts  before  us.  The  powers  conferred  by  the  several  acts  of 
^lature,  authorizing  the  execution  of  this  great  work^  are 
3ictly  and  legally  speaking,  conferred  for  the  benefit  of  the 
;  the  grant  is  a  special,  private  franchise,  made  as  well  for 
ivate  emolument  and  advantage  of  the  city  as  for  public 
The  State,  in  its  sovereign  character,  has  no  interest  in  it. 
18  no  part  of  the  work.  The  whole  investment,  under  the 
nd  the  revenue  and  profits  to  be  derived  therefrom,  are  a 
f  the  private  property  of  the  city,  as  much  so  as  the  lands 
>use8  belonging  to  it  situate  within  its  corporate  limits. 
tie  argument  of  the  defendants'  counsel  confounds  the 
8  in  question  with  those  belonging  to  the  defendants  in 
character  as  a  municipal  or  public  body,  —  such  as  are 
d  exclusively  for  public  purposes  to  counties,  cities,  towns, 
Uagea,  where  the  corporations  have,  if  I  may  so  speak,  no 
s  estate  or  interest  in  the  grant. 

}  the  powers  in  question  have  been  conferred  upon  one  of 
public  corporations,  thus  blending,  in  a  measure,  those  con- 
for  private  advantage  and  emolument  with  those  already 
sed  for  public  purposes,  there  is  some  difficulty, 
nit,  in  sepftrating  them  in  the  mind,  and  properly  [*  251J 
;aiBhing  the  one  class  from   the  other,  so  as  to 
ute  the  responsibility  attaching  to  the  exercise  of  each, 
it  the  distinction  is  quite  clear  and  well  settled,  and  the 
I  of  separation  practicable.     To  this  end,  regard  should  be 
ot  so  much  to  the  nature  and  character  of  the  various 
conferred,  as  to  the  object  and  purpose  of  the  legislature 
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in  oonferring  them.  If  granted  for  public  purposes  exdu 
they  belong  to  the  coiporate  hodj  in  its  public,  political, 
nioipal  character.  But,  if  the  grant  was  for  purposes  of 
advantHge  and  emolument,  though  the  public  may  di 
oommon  benefit  therefrom,  the  corporation  quo  ad  hoc  ii 
regarded  as  a  private  compuny.  It  stands  on  the  same 
N8  would  any  individual  or  body  of  persons  upon  whom  t 
afWDial  franchiites  had  been  conferred.' 

**  Suppose  the  legi^tlature,  instead  of  the  franchise  in  qi 
had  conferred  upon  the  defendants  banking  powers,  or  a 
for  a  railroad  leading  into  the  city,  in  the  usual  manner  ii 
such  powers  are  conferred  upon  private  cotnpauies,  cool 
doubted  that  they  would  hold  them  in  the  same  charaoi 
be  subject  to  the  same  duties  and  liabilities?  It  cai 
doubted  but  they  would.  These  powers,  in  the  eye  of  I 
wonld  be  entirely  distinct  and  separate  from  those  appei 
to  the  defendants  oa  a  municipal  body.  So  far  as  related 
charter  thus  conferred,  they  would  be  r^arded  as  a 
company,  and  be  subject  to  the  responsibilities  attaching 
claas  of  institutions.  The  distinction  is  well  stated  by  t 
ter  of  the  Rolls,  in  Moodalay  v.  East  India  Co.,*  in  anawe 
objection  made  by  counsel.  There  the  plaintiff  had  taken 
from  the  company,  granting  him  permission  to  supply  the 
itants  of  Madras  with  tobacco  for  ten  years.     Before  the 
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meter  as  a  sovereign  power,  the  exercise  of  which  could  not 
oestioned  in  a  bill  or  suit  at  law.     The  Master  of  the  Rolls 
itted  that  no  suit  would  lie  against  a  sovereign  power  for  any 
I  done  in  that  capacity ;  but  he  denied  that  the  defendants 
I  within  the  rule.     *  They  have  rights,'  he  observed,  '  as  a 
"eign  power;  they  have  also  duties  as  individuals;  if  they 
'  into  bonds  in  India,  the  sums  secured  may  be  recovered 
So  in  this  case,  as  a  private  company,  they  have  entered 
I  private  contract,  to  which  they  must  be  liable.'    It  is  upon 
ke  distinction  that  municipal  corporations,  in  their  private 
cter  as  owners  and  occupiers  of  lands  and  houses,  are  re- 
el in  the  same  light  as  individual  owners  and  occupiers, 
lealt  with  accordingly.     As  such,  they  are  bound  to  repair 
es,  highways,  and  churches ;  are  liable  to  poor  rates ;  and, 
rord,  to  the  discharge  of  any  other  duty  or  obligation  to 
I  an  individual  owner  would  be  subject."  ^ 
Storrs  V.  City  of  Utica,*  it  was  held  that  a  city,  owing  to  the 
I  the  duty  of  keeping  its  streets  in  a  safe  condition  for  travel, 
iable  to  persons  receiving  injury  from  the  neglect  to  keep 
r  lights  and  guards  at  night  around  an  excavation  which 
leen  made  for  the  construction  of  a  sewer,  notwithstanding 
i  contracted  for  all  proper  precautions  with  the  persons 
ittng  the  work.     And  in  the  City  of  Detioit  v.  Corey  *  the 
cation  was  held  liable  in  a  similar  case,  notwithstanding 
rork  was  required  by  the  charter  to  be  let  to  the  lowest 
r.     Manning^  J.,  in  speaking  to  the  point  whether  the  con- 

Imt.  703 ;  Thorsfield  o.  Jones,  puq)0se8,  the  latter  for  private  pur- 
Jones,  187;  Rex  p.  Gardner,  poses.     While  in  the  exercise  of  the 
79;  Mayor  of  Lyme  o.  Turner,  former,  the  corporation  is  a  municipal 
87;  Henley  V.  Mayor  of  Lyme,  government,  and  while  in  the  exercise 
;.  01 ;  1  Bing.  N.  C.  222,  s.  c.  of  the  latter  is  a  corporate,  legal  iu- 
Bte  of  Lords.     See  also  Llojd  dividual."     Ibid,   per   Foot^  J.     See 
'or,  &c.  of  New  York,  5  N.  Y.  upon  this  point  also  Western  Fund 
^ommiidoners  v.   Duckett,  20  Savings   Society  r.   Philadelphia,   81 
B8.    **The  corporation  of  the  Penn.  St.  175;  Louisville  r.  Common- 
New  York  possesses  two  kinds  wealth,    1    Da  vail,   295 ;    People    v, 
fen,  —  one  governmental  and  Common    Council    of    Detroit,    28 
and,  to  the  extent  they  are  Mich.  228;  ante,  p.  *230  and  note. 
id  ezercifled,  is  clothed  with         *  17  N.  Y.  104. 
jpitj;  the  other  private,  and,         *  9  Mich.  165.     Compare  Mills  v. 
extoit  they  are  held  and  ex-  Brooklyn,   32   N.  Y.  489;   Jones  v. 
is  A  legal  individual.     The  New  Haven,  34  Conn.  1. 
sre  given  and  used  for  public 
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tmoton  were  to  be  considered  as  the  agents  of  the  city, 
the  maxim  retpondeat  »uperwr  should  apply,  says' 
[*S58]  to  be  observed  that  the  'power  under  which  tlie 
and  which  made  that  lawful  which  would  othenr 
been  unlawful,  was  not  a  power  given  to  the  city  for 
mental  purposes,  or  a  public  municipal  dutj  impoiiei)  on  i 
as  to  keep  ite  streets  in  repair,  or  the  like,  but  a  special  1^ 
grant  to  the  city  for  private  purposes.  The  seweis  of  I 
like  its  works  for  supplying  the  city  with  water,  are  the 
[oopeitj  of  the  city  ;  they  belong  to  the  city.  The  ooi 
and  its  corporators,  the  citizens,  are  alone  interested  i 
the  oataide  public  or  people  of  the  State  at  lai^  have 
eat  in  them,  as  they  have  in  the  streets  of  the  city, « 
poblio  highways. 

"  The  donee  of  such  a  power,  whether  the  donee  b( 
▼idnal  or  a  corporation,  takes  it  with  the  underetandi 
■aoh  are  the  requirements  of  the  law  in  the  executio 
power  — that  it  shall  be  so  executed  as  uot  unnecet 
interfere  with  the  rights  of  the  public,  and  that  all  nee 
proper  measures  will  be  taken,  in  the  execution  of  it, 
againet  accidents  to  persons  lawfully  using  the  highwi 
time.  He  is  individually  bound  for  the  performance 
obligations ;  he  cannot  accept  the  power  divested  of  the 
himself  of  their  performance  by  executii^  them  throng 
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Ve  have  not  deemed  it  important^  in  considering  [*254] 
object  embraced  within  this  chapter,  to  discuss  the 
08  qoestions  which  might  be  suggested  in  regard  to  the  va- 
'  of  the  proceedings  by  which  it  is  assumed  in  any  case  that 
inicipal  corporation  has  become  constituted.     These  ques- 


1  corporation  ib  not  liable  for 
t  to  deviae  and  construct  a 
'  system  of  drainage.  Carr  v. 
Bzn  Liberties,  85  Penn.  St.  824. 
le,  p.  ^'208  and  note.  Cities  are 
able  for  the  illegal  conduct  of 
k  in  tbe  discharge  of  duty. 
,  ff  774-778,  and  cases  cited ; 
bine  v.  Washington,  2  Mc- 
r,  578. 

e  following  are  some  of  the 
recent  cases  in  which  the  lia- 
of  municipal  corporations  for 
t  of  public  duties  has  been 
iered:  — 

r  nuisance  in  highway,  sewer, 
Todd  9.  Troy,  61  N.  Y.  506; 
rton  r.  Mt  Vernon,  58  N.  Y. 
Merrifield  o.  Worcester,  110 
.216;  8.  c.  14  Am.  Rep.  502; 
ward  V.  Worcester,  121  Mass. 
:^cago  V.  Brophy,  79  111.  277; 
go  V.  O'Brennau,  65  111.  160. 
nvaoion  of  private  right  or 
rty:  Sheldon  v,  Kalamazoo,  24 
383;  Babcock  r.  Buffalo,  56 
268;  Lee  v.  Sandy  HUl,  40  N. 
2;  Fhinizy  o.  Augusta,  47  Geo. 
Helena  v.  Thompson,  20  Ark. 
Eobs  V.  Minneapolis,  22  Minn. 
For  negHgent  construction  of 
i:  Nima  v.  Troy,  50  N.  Y.  500; 
Pelt  V.  Davenport,  42  Iowa, 
iowe  V.  Portsmouth,  56  N.  H. 
Ashley  v.  Port  Huron,  35 
296;  s.  c.  20  Am.  Rep.  628, 
For  negligence  in  construction 
nprovement  of  streets:  Pekin 
ikel,  77  111.  56;  Bloomington  v. 
w,  77  111.  104;  Pekin  v.  Brere- 
r  IIL  477;  Chicago  v.  Langlass, 
361 ;  Mead  v,  Derby,  40  Conn. 
JiUedgeyiile  v.  Cooley,  55  Geo. 
vutias  9.  Boston,  112  Mass.  43; 


Saltmarsh  v.  Bow,  56  N.  H.  428; 
Sewall  V.  St.  Paul,  20  Minn.  511; 
Kentworthy  o.  Iron  ton,  41  Wis. 
647;  Hoyt  v,  Hudson,  41  Wis.  105. 
For  defective  sidewalk:  Springfield 
V.  Doyle,  76  HI.  202;  Champaign  v, 
Pattison,  50  111.  62;  Townsend  r.  Des 
Moines,  42  Iowa,  657;  Rice  v.  Des 
Moines,  40  Iowa,  638;  McAuley  v. 
Boston,  113  Mass.  503;  Harriman 
V,  Boston,  114  Mass.  241;  Morse  v. 
Boston,  100  Mass.  446;  McLaughlin 
V,  Coirrey,  77  Penn.  St.  100;  Boucher 
V,  New  Haven,  40  Conn.  456;  Cong- 
don  p.  Norwich,  37  Conn.  414;  Stew- 
art r.  Ripon,  38  Wis.  584;  Chapman 
V,  Macon,  55  Geo.  566;  Moore  v, 
Minneapolis,  10  Minn.  300;  Furnell 
r.  St.  Paul,  20  Minn.  117;  Omaha  v. 
Olmstead,  5  Neb.  446;  Higert  v. 
Green  Castle,  43  Ind.  574;  Providence 
V.  Clapp,  17  How.  161;  Smith  v. 
I^avenworth,  15  Kan.  81;  Atchison 
V.  King,  0  Kan.  550.  For  injury  by 
limb  falling  from  tree  overhan^ng 
street :  Jones  v.  New  Haven,  34 
Conn.  1.  For  failure  to  keep  street 
in  repair:  Gorham  v.  Cooperstown, 
50  N.  Y.  236;  Hines  v.  Lockport,  50 
N.  Y.  236;  Bell  v.  West  Point,  51 
Miss.  262;  Chicago  v.  McGiven, 
78  111.  347;  Alton  r.  Hope.  68  111. 
167;  Centralia  v,  Scott,  50  111.  120; 
Winbigler  v.  Los  Angeles,  45  Cal.  36 ; 
Market  v,  St.  Louis,  56  Mo.  180;  Wil- 
ley  r.  Belfast,  61  Me.  434;  Bill  o. 
Norwich,  30  Conn.  222 ;  Lindholm  r. 
St.  Paul,  10  Minn.  245;  Shartel 
V.  Minneapolis,  17  Minn.  308;  Leary 
V.  Mankato,  21  Minn.  65;  Griffin  v. 
Williamstown,  6  W.  Va.  312.  For 
failure  to  keep  sewers  in  repair: 
Munn  r.  Pittsburg,  40  Penn.  St.  364. 
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tioiu  are  genemlly  questions  between  the  corporatora  ai 
State,  with  which  private  individuahi  are  supposed  to  h: 
ooncem.  In  proceedings  where  the  question  whether  a  o 
tioD  exists  or  not  arises  collaterally,  the  courts  will  not  pei 
oorporatfl  character  to  be  questioned,  if  it  appear  to  be 
under  color  of  law,  and  recognized  by  the  State  as  such. 
ftquestioD  should  be  raised  by  the  State  itself,  by  quo* 
or  other  direct  proceeding.'  And  the  rule,  we  apprehend 
be  no  different,  if  the  constitution  itself  prescribed  the  : 
of  incorporation.  Even  in  such  a  case,  proof  that  the  c 
tioD  was  acting  as  such,  under  legislative  action,  would  fa 
oient  evidence  of  right,  except  as  against  the  State ;  and 
parties  coald  not  enter  upon  any  question  of  regularity 
the  State  itself  may  justly  be  precluded,  on  the  prim 
estoppel,  from  raising  such  an  objection,  where  there  hi 
long  Boquiesceuce  and  recognitiom* 

■  State  e.  Can-,  5  N.  H.  367 ;  Free-  But  in  public  affairn.  when 

idrat,  te.  of  Hendota  r.  Thomfieon,  pie  have  orgaoized  themaelv 

sour  200;  Hamilton  c.  President,  &c.  color  of  law  into  the  ordinary 

ot  Carthage,  21  HI.  22.     These  were  ipal  bodies,  and  bare  gone 

proMOUtiona   by    municipal  corpora-  after  year  ruaing  taxes,  mal 

tiooa  for  ncovery  of  penalties  imposed  provements,  and  exercising  tb 

bj  by-lawB,   and   where   the   plea   of  franchisee,   their  rights  are 

«W   tioJ    eorporation    was   interposed  regarded  as  depeodiog  quite 

and  oremiled.     See  also  Kayser  n.  on  the  acquiescence  as  on  t 

~  ,   16    Uo.    68 ;    Kettering  n.  larity  of  their  origin,  and  at. 
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fre  into  the  regularity  of  the  law  of 
S7."  A  similar  doctrine  has  been 
ilied  in  support  of  the  official  char- 
ir  of  persons  who,  without  author- 

of  law,  have  been  named  for 
nkapal  officers  by  State  legislation, 

whose  action  in  such  offices  has 
i  aoqiiieflced  in  by  the  citizens  or 
bonties  of  the  municipality.  See 
pie  9.  Salomon,  54  111.  51 ;  People 
iOllirop,  24  Mich.  235.    Compare 


Kimball  r.  Alcorn,  45  Miss.  151.  But 
such  acquiescence  could  not  make 
them  local  officers  and  representatives 
of  the  people  for  new  and  enlarged 
powers  subsequently  attempted  to  be 
given  by  the  legislature.  People  v. 
Common  Council  of  Detroit,  28  Mich. 
228.  Nor  in  respect  to  powers  not 
purely  local.  People  v.  Springwells, 
25  Mich.  153.  And  see  People  v.  Al* 
bertson,  55  N.  Y.  50. 
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[•Mfl]  •CHAPTER  IX. 

VBOTBOTIDH  TO  FEBSOX  AND  FBOPBBTX  UNDER  THE  OONSTinK 
TION   OP  TBE  UNITBD   STATES. 

Ab  the  gOTerDment  of  the  United  States  was  one  of  ennmentri 
powen,  it  vas  not  deemed  important  by  the  framers  of  its  Co 
Ititntion  that  a  bill  of  rights  should  be  incorporated  aDiong  il 
proviaiona.  If,  among  the  powers  conferred,  there  was  Don 
whioh  would  authorize  or  empower  the  goTernment  to  depnf 
the  oitJEBn  of  any  of  those  fundamental  rights  which  it  b  A 
object  and  the  duty  of  government  to  protect  and  defend,  siidt 
insaie  which  is  the  sole  purpose  of  bills  of  rights,  it  was  thoagt 
to  be  at  least  unimportant  to  insert  negative  clauses  in  thi 
instrument,  inhibiting  the  government  from  assuming  asytae 
powen,  since  the  mere  failure  to  confer  them  would  leave  i 
gnoh  powen  beyond  the  sphere  of  its  constitutional  autboii^ 
And,  as  Mr.  Hamilton  argued,  it  might  seem  even  dai^erou  t 
do  lo.  "  For  why  declare  that  things  shall  not  be  done  whia 
there  is  no  powi^r  tn  du''     Why,  fnv  iti. -stance-  sliuiil.l  it  W 
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It  was  also  thought  that  bills  of  rights,  however  im- 
portant *  under  a  monarchical  government,  were  of  no  [*  257] 
moment  in  a  constitution  of  government  framed  by  the 
)eopIe  for  themselves,  and  under  which  public  affairs  were  to 
le  managed  by  means  of  agencies  selected  by  the  popular 
boice,  and  subject  to  frequent  change  by  popular  action.  '^  It 
as  been  several  times  truly  remarked,  that  bills  of  rights  are, 
1  their  origin,  stipulations  between  kings  and  their  subjects, 
bridgments  of  prerogative  in  favor  of  privilege,  reservations  of 
ghts  not  surrendered  to  the  prince.  Such  was  Magna  Charta, 
Mained  by  the  barons,  sword  in  hand,  from  King  John.  Such 
tre  the  subsequent  confirmations  of  that  charter  by  succeeding 
rinces.  Such  was  the  Petition  of  Ri^ht,  assented  to  by  Charles 
le  First,  in  the  beginning  of  his  reign.  Such  also  was  the  Dec- 
lation  of  Right  presented  by  the  Lords  and  Commons  to  the 
rince  of  Orange  in  1688,  and  afterwards  thrown  into  the  form 
Fan  act  of  Parliament,  called  the  Bill  of  Rights.  It  is  evident, 
lerefore,  that,  according  to  their  primitive  signification,  they 
ive  no  application  to  constitutions  professedly  founded  upon 
16  power  of  the  people,  and  executed  by  their  immediate  repre- 
mtatives  and  servants.  Here,  in  strictness,  the  people  surrender 
othing ;  and,  as  they  retain  every  thing,  they  have  no  need  of 
articular  reservations.  *Wb,  the  people  op  the  United 
TAXES,  to  secure  the  blessings  of  liberty  to  ouraelves  and  our 
oaterity,  do  ordain  and  e%tablish  this  Constitution  for  the  United 
tates  of  America.'  This  is  a  better  recognition  of  popular 
iglits  than  volumes  of  those  aphorisms  which  make  the  principal 
gure  in  several  of  our  State  bills  of  rights,  and  which  would 
Dond  much  better  in  a  treatise  of  ethics  than  in  a  constitution 
i  government."  ^ 

Reasoning  like  this  was  specious,  but  it  was  not  satisfactory  to 
lumjr  of  the  leading  statesmen  of  that  day,  who  believed  that 
^the  purposes  of'  society  do  not  require  a  surrender  of  all  our 
i^ts  to  our  ordinary  governors ;  that  there  are  certain  portions 
f  right  not  necessary  to  enable  them  to  carry  on  an  effective 
ovemment,  and  which  experience  has  nevertheless  proved  they 
ill  be  constantly  encroaching  on,  if  submitted  to  them ;  that 
lere  are  also  certain  fences  which  experience  has  proved  pecul- 
rly  efficacious  against  wrong,  and  rarely  obstructive  of  right, 

^  Federaliat,  No.  84,  by  Hamilton. 
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which  yet  the  governing  powers  have  ever  shown  a  disposition 
to  weaten  and  remove." '  And  these  governing  powen 
[*  258]  will  be  no  less  disposed  •  to  be  aggressive  when  chosen 
by  majorities  than  when  selected  by  the  accident  of  birth, 
or  at  the  will  of  privileged  classes.  Indeed  if,  dining  the  bng 
struggle  for  constitutional  liberty  in  England,  covering  the  whol« 
of  the  seventeenth  century,  importance  was  justly  atta<:hed  to  t 
distinct  declaration  and  enumeration  of  individual  rights  on  tht 
part  of  the  government,  when  it  was  still  in  the  power  of  lh» 
governing  authorities  to  infringe  upon  or  to  abrogate  them  it 
any  time,  and  when,  consequently,  the  declaration  could  possM 
only  a  moral  force,  a  similar  declaration  would  appear  to  b«  o( 
even  more  value  in  the  Constitution  of  the  United  States,  when 
it  would  eonstituta  authoritative  law,  and  be  subject  to  no  roodi* 
fication  or  repeal,  except  by  the  people  themselves  whose  rigbK 
it  was  designed  to  protect,  nor  even  by  them  except  in  till 
manner  by  the  Constitution  provided.' 

'  J^fferiion's  Works.  Vol.  Til.  301.  tion.     ThU  instrutnent  forms  lu  taU 

*  Mr.  Jefferson   sumB   up  the  ob-  one  State,  as  to  certain  object*,  mi 

jectdoui  to  a  bill  of  riglita  in  the  Con-  gives  us  a  le^stalJTe  and  encutiTt 

■UtuUon  oi   the    United    States,   and  body   for   those    objects.      It  dionU 

Answers  them  as  follows  :  "1.  That  therefore  guard  ufl  against  their abiilei 

the  rights  iii  question  are  reserved  by  of  power,  within  the  field  submlttrf 

tho    manner    in     wbicb    the    federal  to  them.     2.   A  positive  declmnitiaa  ri 

powers  are  granted.     Answer;  Aeon-  some  essential  rights  could  oot  bt 

stitativeact  maycertwnlj-besnformrcl  obtained  in  the  requisite  Intttti^Jp 
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^  The  want  of  a  bill  of  rights  was,  therefore,  made  the  [*  259] 
»iind  of  a  decided,  earnest,  and  formidable  opposition 
the  confirmation  of  the  national  Constitution  by  the  people ; 
I  its  adoption  was  only  secured  in  some  of  the  leading  States 
connection  with  the  recommendation  of  amendments  which 
luld  cover  the  ground.^ 

rhe  clauses  inserted  in  the  original  instrument,  for  the  protec- 
1  of  person  and  property,  had  reference  mainly  to  the  action 
the  State  governments,  and  were  made  limitations  upon  their 
rer.  The  exceptions  embraced  a  few  cases  only,  in  respect  to 
ich  the  experience  of  both  English  and  American  history  had 
BiUy  demonstrated  the  tendency  of  power  to  abuse,  not  when 
dded  by  a  prince  only,  but  also  when  administered  by  the 
nicies  of  the  people  themselves. 

BUh  of  attainder  were  prohibited  to  be  passed,  either  by  the 
ogress*  or  by  the  legislatures  of  the  several  States.^  Attainder, 
a  strict  sense,  means  an  extinction  of  civil  and  political  rights 
d  capacities ;  and  at  the  common  law  it  followed,  as  of  course, 

conviction  and  sentence  to  death  for  treason ;  and,  in  greater 
less  degree,  on  conviction  and  sentence  for  the  different  classes 

felony. 
A  biU  of  attainder  was  a  legislative  <K>nviction  for  alleged 


J  may  try  the  opporition  of  the 
xtidinate  goyemroents.  4.  Expe- 
Bee  proves  the  inefficacy  of  a  bill  of 
hii.  True.  Bat  tfafough  it  is  not 
nlnkely  efficadotia,  under  all  cir- 
nUaees,  it  is  of  great  potency 
isjfs,  and  rarely  inefficacious.  A 
w  tlie  more  will  often  keep  up  the 
liijng  which  would  have  fallen  with 
k  hnwe  the  less.  There  is  a  re- 
rkshle  difference  between  the  char- 
n  of  tiie  inconveniences  which 
od  a  declaration  of  rights,  and 
m  which  attend  the  want  of  it. 
I  lncoDvenienoes  of  the  declaration 
that  it  may  cramp  government  in 
Mcfal  exertions,  fiat  the  evil  of 
is  short-lived,  moderate,  and  rep- 
»i0.  The  inconveniences  of  the 
I  of  a  declaration  are  permanent, 
stive,  and  irreparable.  They  are 
oostaat  progression  from  bad  to 


worse.  The  execative,  in  our  govern- 
ments, is  not  the  sole,  it  is  scarcely 
the  principal,  object  of  my  jealousy; 
The  tyranny  of  the  legislatures  is  the 
most  formidable  dread  at  present,  and 
will  be  for  many  years.  That  of  the 
executive  will  come  in  its  turn ;  but  it 
will  be  at  a  remote  period."  Letter 
to  Madison,  March  15,  17d9,  3  Jeffer- 
son's Worka,  p.  4.  See  also  same 
volume,  pp.  13  and  101 ;  Vol.  II.  pp. 
329,  358. 

^  For  the  various  recommendations 
by  Massachusetts,  South  Carolina, 
New  Hampshire,  Virginia,  New  York, 
North  Carolina,  and  Rhode  Island,  see 
1  £lUoU'8  Debates,  322-334. 

*  Constitution  of  United  Statea, 
art.  1,  i  9. 

*  Constitution  of  United  States, 
art.  1,  §  10. 
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crime,  with  judgment  of  death.  Such  convictions  have  iiotb 
uiicommoD  under  cither  governments,  and  the  power  to  pass  tl 
bills  has  been  exercised  by  the  Parliament  of  England  at » 

periods  in   its  history,   under  the   moat  oppteauvfl 
[•260]  unjustifiable  "circumstances,  greatly  aggravsted  tg 

arbitrary  couree  of  procedure,  which  had  few  of 
incidents  of  a  judicial  investigation  into  alleged  crime- 
Bome  time  before  the  American  Revolution,  however,  no 
had  attempted  to  defend  it  as  a  legitimate  exercise  of  pw 
and  if  it  would  be  unjustifiable  anywhere,  there  were  maoj 
sons  why  it  would  be  specially  obnoxious  under  a  free  go* 
nient,  and  why  consequently  its  prohibition,  under  the  eni 
circumstances  of  our  country,  would  be  a  matter  of  man 
ordinary  importance.  Every  one  must  concede  thatalegiili 
body,  from  its  numbers  and  organization,  and  from  tlie 
intimate  dependence  of  its  members  upon  the  people,  i 
renders  them  liable  to  be  pecuUarly  susceptible  to  populardi 
is  not  properly  constituted  to  try  with  coolness,  caution, 
impartiality  a  criminal  charge,  especially  in  those  casea  \^^ 
the  popular  feeling  is  strongly  excited,  —  the  very  cIhbs  o! 
most  likely  to  be  prosecuted  by  this  mode.  And  althot 
would  be  conceded  tliftt,  if  such  bills  were  allowable,  theyg 
properly  be  presented  only  for  offences  against  the  general 
of  the  land,  and  be  proceeded  with  on  the  same  full  oppor 
fur  investigation  and  tk-fencc  which  is  afforded  i 
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^niriug  a  particular  species  or  degree  of  evidence  might 
ided,  and  a  conviction  secured  on  proofs  that  a  jury  would 
i  suffered  to  accept  as  overcoming  the  legal  presumption  of 
Nice.  Whether  the  accused  should  necessarily  be  served 
process ;  what  degree  or  species  of  evidence  should 
quired ;  whether  the  rules  of  law  should  be  *  fol-  [*  261] 
1  either  in  determining  what  constituted  a  crime, 
dealing  with  the  accused  after  conviction, — were  all  ques- 
which  would  necessarily  address  themselves  to  the  legisla- 
iscretion  and  sense  of  justice ;  and  the  very  qualities  which 
sential  in  a  court  to  protect  individuals  on  trial  before  them 
tt  popular  clamor,  or  the  hate  of  those  in  power,  were  pre- 
those  which  were  likely  to  prove  weak  or  wanting  in  the 
ti?e  body  at  such  a  time.^  And  what  could  be  more 
bus  in  a  free  government  than  the  exercise  of  such  a  power 
3pular  body,  controlled  by  a  mere  majority,  fresh  from  the  > 
^  of  exciting  elections,  and  quite  too  apt,  under  the  most 
)le  circumstances,  to  suspect  the  motives  of  their  adver- 
Emd  to  resort  to  measures  of  doubtful  propriety  to  secure 
nds? 

were  legislative  punishments  of  this  severe  character  the 
ie8  known  to  parliamentary  history ;  there  were  others  of 
r  form,  which  were  only  less  obnoxious  in  that  the  conse- 
»  were  less  terrible.  Those  legislative  convictions  which 
1  punishments  less  than  that  of  death  were  called  bills  of 
ad  penalties,  as  distinguished  from  bills  of  attainder ;  but 
stitutional  provisions  we  have  referred  to  were  undoubt- 
ned  at  any  and  every  species  of  legislative  punishment 
linal  or  supposed  criminal  offences ;  and  the  term  ^^  bill  of 
er  ^'  is  used  in  a  generic  sense,  which  would  include  bills 
8  and  penalties  also.^ 

I  was  equally  true,  whether  reign  Sir  John  had  been  prominent  in 

Oder  was  at  the  command  of  the  attainder  of  the  unhappy  Mon- 

,  as  in  the  case  of  Cardinal  mouth.    Macaulay's  History  of  £ng- 

other,  or  at  the  instigation  of  land,  c.  5. 

lace,  as  in  the  case  of  Went-         ^  Fletcher  v.  Peck,  6  Cranch,  138 ; 

Sari  of  Strafford.     The  last  Story  on  Constitution,  §  1^44;  Cum- 

of   capital    punishment  in  mings  v.  Missouri,  4  Wall.  277 ;  Ex 

onder  a   bill  of  attainder,  parte  Garland,  4  Wall.  333 ;  Drehman 

I  Sir  John   Fenwick,  in  the  r.  Stifle,  8  Wall.  595,  601.     ''  I  think 

William  and  Mary.     It  is  it  will  be  found  that  the  following 

I  note  that  in  the  preceding  comprise  those  essential  elements  of 
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[*  282]  *  The  thoughtful  reader  will  not  &il  to  disooTer 
acts  of  the  American  States  during  the  Revolu 
period,  BoCQcieut  reason  for  this  constitutional  provision, 
die  still  more  monitory  history  of  the  English  attainden  1 
been  so  freshly  remembered.  Some  of  these  acts  pron 
the  fbrfeitore  of  the  estates,  within  the  Commonwealth,! 
British  subjects  who  had  withdrawn  from  the  jurisdiction 
BOt  satisfied  that  grievances  existed  sufficiently  serious  ti 
the  last  resort  of  an  oppressed  people,  or  because  of  other 
not  Mtisfoctory  to  the  existing  authorities;  and  the  only 
gation  provided  for  was  an  inquiry  into  the  desertion. 
mentioned  particular  peiBons  by  name,  adjudged  them  { 
adhering  to  the  enemies  of  the  State,  and  proceeded  t 
punishment  upon  them,  so  far  as  the  presence  of  propert; 
the  Commonwealth  would  enable  the  government  to 
These  vere  the  resorts  of  a  time  of  extreme  peril ;  and 
ble  to  justify  them  in  a  period  of  revolution,  when  eve 
was  staked  on  success,  and  when  the  public  safety  vi 
pennit  too  much  weight  to  scruples  concerning  the  privai 
c^  those  who  were  not  aiding  the  popular  cause,  the  [ 
repeat  such  acts  under  any  conceivable  circumstances  i 
the  country  could  be  placed  again  was  felt  to  be  too  di 

Ulli  <d  attainder,  in  «ddilJoD  to  those  '  See   Belknap's  Histoc; 

I  have  alreaiiy  roi.TitiiiMed  [wUich  were     Hampshire,  c.  2d;  3    Bam: 
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I  left  in  the  legislative  hands.     So  far  as  proceedings  had 

completed  under  those  acts,  before  the  treaty  of  1783,  by 

Dtnal  transfer  of  property,  they  remained  valid  and  effectual 

rards;  but  so  far  as  they  were  then  incomplete,  they  were 

1  end  to  by  that  treaty.^ 

3  conviction  of  the  propriety  of  this  constitutional  provision 

)en  so  universal,  that  it  has  never  been  questioned,  either  in 

itive  bodies  or  elsewhere.    Nevertheless,  cases  have  recently 

,  growing  out  of  the  attempt  to  break  up  and  destroy  the 

iment  of  the  United  States,  in  which  the  Supreme 

of  *  the  United  States  has  adjudged  certain  action  [*  268] 

igress  to  be  in  violation  of  this  provision  and  con- 

itly  void.^     The  action  referred  to  was  designed  to  exclude 

okson  0.   MunsoD,  3  Gaines,  defend  the  Constitution  of  the  United 

States  against  all  enemies,  foreign 
1  tiie  2d  of  July,  1862,  Con-  and  domestic:  that  I  will  bear  true 
J  «*  an  act  to  prescribe  an  oath  faith  and  allegiance  to  the  same;  that 
e,  and  for  other  purposes,"  I  take  this  obligation  freely,  without 
that  **  hereafter  every  person  any  mental  reservation  or  purpose  of 
or  appointed  to  any  office  of  evasion;  and  that  I  will  well  and 
T  proifit  under  the  government  faithfully  discharge  the  duties  of  the 
United  States,  either  in  the  office  on  which  1  am  about  to  enter, 
lilitary,  or  naval  departments  so  help  me  God."  On  the  24th  of 
pnblic  service,  excepting  the  January,  1865,  Congress  passed  a 
Dtof  the  United  States,  shall,  supplementary  act  as  follows:  **  No 
entering  upon  the  duties  of  person  after  tiie  date  of  this  act  shall 
lioe,  take  and  subscribe  the  be  admitted  to  the  bar  of  the  Supreme 
ig  <Mil]i  or  affirmation:  I,  A  B,  Court  of  the  United  States,  or  at  any 
nnly  swear  or  affirm  that  I  have  time  after  the  4th  of  March  next  shall 
^lontarily  borne  arms  against  be  admitted  to  the  bar  of  any  Circuit 
ited  States  since  I  have  been  or  District  Court  of  the  United  States, 
D  thereof ;  that  I  have  volun-  or  of  the  Court  of  Claims,  as  an  at- 
given  no  aid,  countenance,  tomey  or  counsellor  of  such  court, 
»  or  encouragement  to  persons  or  shall  be  allowed  to  appear  and  to 
1  in  armed  hostility  thereto ;  be  heard  in  any  such  court,  by  virtue 
have  neither  sought  nor  ac-  of  any  previous  admission,  or  any 
nor  attempted  to  exercise,  the  special  power  of  attorney,  unless  he 
M  of  any  office  whatever,  under  shall  have  first  taken  and  subscribed 
Efaarity  or  pretended  authority  the  oath"  aforesaid.  False  swearing, 
iHty  to  the  United  States;  that  under  each  of  the  acts,  was  made  per- 
lot  yielded  a  voluntary  support  jury.  See  12  Statutes  at  Large,  502; 
fpretended  government,  author-  18  Statutes  at  Large,  424.  In  PJx 
irer,  or  constitution  within  the  parte  Garland,  4  Wall.  833,  a  ma- 
States,  hostile  or  inimical  jority  of  the  court  held  the  second  of 
.  And  I  do  further  swear  or  these  acts  void,  as  partaking  of  the 
hat,  to  the  best  of  my  knowl-  nature  of  a  bill  of  pains  and  penalties, 
id  abili^,  I  will  support  and  and  also  as  being  an  ex  post  facto 

21 
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from  practice  in  the  United  States  courts  all  persona  n 
taken  up  arms  against  the  government  during  the  receo 
lion,  or  who  hud  voluntarily  given  aid  and  encouragemen 
enemies;  and  the  mode  adopted  to  effect  the  ezclusioD 
require  of  all  persons,  before  they  should  be  admitted  to 
or  allowed  to  practise,  an  oath  negativing  any  such  dislt^ 
This  decision  was  not  at  first  universally  accepted  as  aoui 
ibe  Supreme  Courts  of  West  Virginia  and  of  the  Distric 
lumbia  declined  to  follow  it,  insisting  that  permission  to 

in  the  courts  is  not  a  right,  but  a  privilege,  and  I 
[•  264]  withholding  •  it  for  any  reason  of  State  policy  or  ] 

unfitness  could  not  be  regarded  as  the  infliction  o 
nal  panishment.' 

The  Supreme  Court  of  the  United  States  have  also,  i 
same  reasoning,  held  a  clause  in  the  Constitution  of  ) 
which,  among  other  things,  excluded  all  priests  and  ok 
from  practising  or  teaching  unless  they  should  first  take  i 
oath  of  loyalty,  to  be  void,  overruling  in  so  doing  a  dec 
the  Supreme  Court  of  that  State.' 

law.    Ths  act  nas  looked  upon  aa  in-  VI.  n.  s.  p.292;  aadEsfon 

fliotliig apnnishmcnt for  pa«t conduct;  American  Law  Regiitci,  Vol 

thaexsotaonof  theoathbeingthemode  410;  2  W.   Va.   122;  Es  fa 

provlitod  for  ucertaining  the  partieB  rier,  4  W.  Va.  210.     So*  a 

npoo  whom  the  act  was  intended  to  t.   Wright,  22   Cal.   208; 

f.        Sin-    I)r,-liiiuTi    r.    Stiflo.    H      Ynle,  *J-I  Cal.  i>l1 , 
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:  po8t  facto  laws  are  also,  by  the  same  provisions  of  the 
oal  Constitution  already  eited,^  forbidden  to  be  passed, 
r  by  tbe  States  or  by  Congress. 

an  early  day  it  was  settled  by  authoritative  decision,  in 
ition  to  what  might  seem  the  more  natural  and  obvious 
ing  of  the  term  ex  postfacto^  that  in  their  scope  and  purpose 
provisions  were  confined  to  laws  respecting  criminal  punish- 
^  and  had  no  relation  whatever  to  retrospective  legislation 
'  other  description.  And  it  has,  therefore,  been  repeatedly 
that  retrospective  laws,  when  not  of  a  criminal  nature,  do 
»me  in  conflict  with  the  national  Constitution,  unless  obnox- 
o  its  provisions  on  other  grounds  than  their  retrospective 
iter. 

be  prohibition  in  the  letter,''  says  Chase^  J.,  in  the  leading 
*'  is  not  to  pass  any  law  concerning  or  after  the  fact ;  but 
tin  and  obvious  meaning  and  intention  of  the  prohibition  is 
that  the  legislatures  of  the  several  States  shall  not  pass  laws 
i  fact  done  by  a  subject  or  citizen,  wliich  shall  have  relation 
h  fEtct,  and  punish  him  for  having  done  it.  The 
ition,  *  considered  in  this  liglit,  is  an  additional  [*  265] 
rk  in  favor  of  the  personal  security  of  the  subject, 
tect  his  person  from  punishment  by  legislative  acts  having 
ospective  operation.     I  do  not   think  it  was   inserted  to 

the  citizen  in  his  private  rights  of  either  property  or  con- 

The  prohibitions  not  to  make  any  thing  but  gold  and  sil- 

in  a  tender  in  payment  of  debts,  and  not  to  pass  any  law 

ing  the  obligation  of  contracts,  were  inserted  to  secure  pri- 

ights ;  but  the  restriction  not  to  pass  any  ex  post  facto  law 


.  Cumniiiigs,  36  Mo.  263,  case 
litter,  reversed  as  above  stated ; 
.  Bemoady,  86  Mo.  279,  case 
eoorder  of  St.  Louis;  State  v. 
»,  86  Ma  452,  where  it  is  held 
wrtificate  of  election  issaed  to 
10  failed  to  take  the  oath  as 
I  bj  the  constitution  was  void. 
Be  9.  Brown,  4  W.  Va.  72, 
■nee  v.  Carskadon,  4  W.  Va. 
act  excluding  persons  from 
ilegeof  sustaining  suits  in  the 
i  Um  Slate,  or  from  proceed- 
r  a  xehearing,  ezoept  upon 


their  taking  an  oath  that  they  had 
never  been  engaged  in  hostile  meas- 
ures against  the  government,  was 
sustained.  And  see  State  v.  Neal, 
42  Mo.  119.  Contra,  Kyle  v.  Jenkins, 
6  W.  Va.  871;  Lynch  v,  Hoffman,  7 
W.  Va.  653.  The  case  of  Peerce  v. 
Carskadon  was  reversed  in  16  Wall. 
284,  being  held  covered  by  the  case  of 
Cummings  v.  Missouri 

1  Constitution  of  United  States, 
art.  1,  §§  0  and  10. 

^  Calder  v.  Bull,  8  Dall.  390. 
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wii  to  seenre  the  peiHon  of  the  subject  from  injury  or  pnnubBM 
in  flonseqnenoe  of  such  law.  If  the  prohibition  against  mU 
**  port  faeto  laws  was  intended  to  secure  personal  rights  fit 
tteing  liflboted  or  injured  by  such  law,  and  the  profaibitioQ  um 
fideatly  extenrire  for  that  object,  the  other  restraints  I  bri 
mnmerated  vere  unnecessary,  and  therefore  improper,  for  kit 
of  them  are  Tstrospective. 

"I  will  etate  what  laws  I  consider  ex  po»t  facto \fiwi>^ 
the  words  and  the  intent  of  the  prohibition.  Ist.  Every  ia' 
maltL's  an  action  done  before  the  passing  of  the  law,  and 
was  innocent  when  done,  criminal,  and  punishes  such  i 
2d.  Every  law  that  aggravates  a  crime,  or  makes  it  greater  ) 
it  was  when  committed.  3d.  Every  law  that  changes  the  pi 
ment,  and  inflicts  a  greater  punishment  than  the  law  annexed 
the  crime  when  committed.  4th.  Every  law  that  alters  thel« 
rules  of  evidence,  and  receives  less  or  different  testimony 
the  law  required  at  the  time  of  the  commission  of  the  offenoi 
order  to  convict  the  offender.  All  these  and  similar  iaw» 
manifestly  unjust  and  oppressive.  In  my  opinion,  the  true 
tinction  is  between  ex  pout  facto  laws  and  retrospective  li 
Eveiy  ex  poet  fado  law  must  necessarily  be  retrospective, 
every  retrospective  law  is  not  an  ex  post  facto  law ;  llie  fo* 
only  are  prohibited.  Every  law  that  takes  away  or  inipairgrij 
vested,  agrpealily  to  existing  laws,  is  retrospective  and  isga 
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loe  between  making  an  unlawful  act  lawful,  and  the  mak- 
innocent  act  criminal,  and  punishing  it  as  a  crime.  The 
doDs  ex  post  facto  are  technical ;  they  had  been  in  use  long 
the  Revolution,  and  had  acquired  an  appropriate  meaning, 
ftlators,  lawyers,  and  authors."  ^ 

iming  this  construction  of  the  constitutional  ptx^vision  to 
'ect, — and  it  has  been  accepted  and  followed  as  correct  by 
arts  ever  since, —  it  would  seem  that  little  need  be  said 
3  to  the  first,  second,  and  fourth  classes  of  ex  post  facto 
8  enomerated  in  the  opinion  quoted.  It  is  not  essential, 
sr,  in  order  to  render  a  law  invalid  on  these  grounds,  that 
Id  expressly  assume  the  action  to  which  it  relates  to  be 
J,  or  provide  for  its  punishment  on  that  ground.  If  it 
abject  an  individual  to  a  pecuniaiy  penalty  for  an  act 
when  done,  involved  no  responsibility,^  or  if  it  deprives  a 
f  any  valuable  right  —  like  the  right  to  follow  a  lawful 
— for  acts  which  were  innocent,  or  at  least  not  punishable 
when  committed,^  the  law  will  be  ex  post  facto  in  the  con- 
oal  sense,  notwithstanding  it  does  not  in  terms  declare  the 
which  the  penalty  is  attached  criminal.^  But  how  far  a 
Y  change  the  punishment  for  a  criminal  offence,  and  make 
nge  applicable  to  past  offences,  is  certainly  a  ques- 
great  •  difficulty,  which  has  been  increased  by  the  [*  267] 
18  made  concerning  it.  As  the  constitutional  pro- 
8  enacted  for  the  protection  and  security  of  accused  parties 


also  Fletcher  v.  Peck,  6 
87;  Ogden  o.  Saunders,  12 
266;  Satterlee  v.  Mathewson, 
iO;  Walson  v,  Mercer,  8  Pet. 
arles  River  Bridge  v.  Warren 
11  Pet.  421;  Carpenter  v. 
rania,   17  How.  463;    Cum- 

Mivonri,  4  Wall.  277;  Ex 
riand,  4  Wall.  333 ;  Baugher 
m,  9  Gill,  299;  Woart  v. 
:,  8  N.  H.  475;    Locke   v. 

llass.  363;  Dash  v.  Van 
Johns.  497;  Evans  o.  Mont- 
4  W.  &  S.  218;  Tucker  r. 
18  Geo.  1;  Perry's  Case,  3 
S2;  Municipality  No.  1  v. 
,  10  La.  Ann.  746 ;  New  Or- 

Pouts,  14  La.  Ann.  863; 
.  BeUy,  53  Ptenn.   8t.  115; 


Wilson  V.  Ohio,  &c.  R.  R.  Co.,  64 
111.  542. 

^  Falconers.  CampbeU,  2  McLean, 
212;  Wilson  v.  Ohio,  &c.  R.  R.  Co., 
64111   542. 

•  Curamings  v,  Missouri,  4  Wall. 
277 ;  Ex  parte  Garland,  4  Wall.  333. 
But  a  divorce  is  not  a  punishment, 
and  it  may  therefore  be  authorized 
for  causes  happening  previous  to  the 
passage  of  the  divorce  act.  Carson 
V,  Carson,  40  Miss.  349. 

*  The  repeal  of  an  amnesty  law  by 
a  constitutional  convention  was  held 
in  State  v.  Keith,  63  N.  C.  140,  to  be 
ex  post  facto  as  to  the  cases  covered 
by  the  law.  An  act  to  validate  an 
invalid  conviction  would  be  ex  pant 
facto.    In  re  Murphy,  1  Woolw.  141. 
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against  arbitrary  and  oppreasive  legislative  action,  it  is  e 
that  any  change  in  the  law  which  goes  in  mitigation  of  tfai 
ishment  is  not  liable  to  this  objection.'  Biit  what  does  goi 
gation  of  the  punishment?  If  tlielawraakeaa  fine  less  in  u 
or  inaprisonraent  shorter  in  point  of  duration,  or  relieves 
eome  oppressive  incident,  or  if  it  dispenses  with  some  se' 
portion  of  the  legal  penalty,  no  emhaiTassment  would  be 
enced  in  reaching  a  conclusion  that  the  law  was  favorable 
accused,  and  therefore  not  ca-  post  facto.  But  who  shall  saj 
the  nature  of  the  punishment  is  altogether  changeiil,  and  a 
substituted  for  the  pillory,  or  imprisonment  for  whipping, 
prisonment  at  hard  labor  for  life  for  the  death  penalty,  tl 
punishment  is  diminished,  or  at  least  not  increased  by  the 
miide?  What  test  of  severity  does  the  law  or  reason  fun 
these  cases?  and  must  the  judge  decide  upon  his  own  i 
the  pain,  loss,  ignominy,  and  collateral  consequences  iisoi 
tending  the  punishment  ?  or  may  he  take  into  view  the  p 
condition  of  the  accused,  and  upon  that  determine  whet 
his  particular  case,  the  punishment  prescribed  by  the  new 
more  severe  than  that  under  the  old  or  not? 

In  Stat*  V.  Arliu.^  the  respondent  was  charged  with  a  rt 
which,  under  the  law  as  it  existed  at  the  time  it  was  comi 
was  subject  to  be  punished  by  solilary  imprisonment  not  e 
ntha,  and  coufinement  for  life  at  hard  labor  in  th 
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) ;  while  the  respondent  insisted  that  he  was  entitled 
privileges  to  which  he  would  have  been  entitled  had 
mained  unchanged.  The  court  held  this  claim  to  be 
I  in  the  law.  "  It  is  contended,"  they  say,  "  that,  not- 
ing the  severity  of  the  respondent's  punishment  was 
by  the  alteration  of  the  statute,  he  is  entitled  to  the 
demanded,  as  incidents  to  the  offence  with  which  he  is 
t  the  date  of  its  commission  ;  in  other  words,  it  seems 
med,  that,  by  committing  the  alleged  offence,  the  re- 
icquired  a  vested  right  to  have  counsel  assigned  him,  to 
ed  with  process  to  procure  the  attendance  of  witnesses, 
oy  all  the  other  privileges  to  which  he  would  have  been 
tried  under  laws  subjecting  him  to  imprisonment  for 
conviction.  This  position  appears  to  us  wholly  untena- 
have  no  doubt  the  privileges  the  respondent  claims  were 
^nd  created  solely  as  incidents  of  the  severe  punishment 
ris  offence  formerly  subjected  him,  and  not  as  incidents 
loe.  When  the  punishment  was  abolished,  its  incidents 
1^ ;  and  he  might  as  well  claim  the  right  to  be  punished 
former  law  as  to  be  entitled  to  the  privileges  connected 
1  under  it."  ^ 

ig  V.  State,^  the  plaintiff  in  error  was  indicted 
Bted  *  of  perjury,  which,  under  the  law  as  it  [*  269] 
the  time  it  was  committed,  was  punishable  by 
ling  one  hundred  stripes.     Before  the  trial,  this  pun- 

reat  deference  it  may  be  the  testimony  of  a  single  witness,  and 

bether  this  case  does  not  another  law  unobjectionable  on  this 

important  circumstance,  score  which  deprived  a  party,  when 

'  law,  by  taking  from  the  put  on  trial  for  a  previous  act,  of  all 

absolute  right  to  defence  the  usual  opportunities  of  exhibiting 

and  to  the  other  privi-  the  facts  and  establishing  his  inno- 

ch  the  old  law  surrounded  cence?      Undoubtedly,   if  the  party 

ill  of  which  were  designed  accused  was  always  guilty,  and  certain 

i  against  unjust  con  vie-  to  be  convicted,  the  new  law  must  be 

directly    caJculated    to  regarded  as  mitigating  the  offence; 

party's  peril,  and  was  in  but,  assuming  every  man  to  be  inno- 

brooght  wiUiin  the  rea-  cent  until  he  is  proved  to  be  guilty, 

nle  which  holds  a  law  ex  could  such  a  law  be  looked  upon  as 

ooh  changes  the  rules  of  **  mollifying  the  rigor"  of  the  prior 

$r  the  fact,  so  as  to  make  law,  or  as  favorable  to  the  accused, 

mt  or  degree   sufficient,  when  its  mollifying  circumstance  is 

'  be  void  as  ex  post  facto  more  than  counterbalanced  by  others 

a  party  liable  to  convic-  of  a  contrary  character. 

ory  in  a  previous  oath  on         '1  Blackf .  193. 
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uhment  was  changed  to  impiisoDmeDt  in  the  penitentiiijl 
ezoeediag  seven  ye&rs.  The  court  held  thia  ameodAtoir  li 
not  to  be  expoft  facto,  as  applied  to  the  case.  "  The  mA 
fottfaeto  have  a  definite,  technical  ciigniiication.  The  piiii  ■ 
obvious  meaning  of  this  prohibition  is,  that  the  legislatun  d 
not  pass  anj  law,  after  a  fact  done  hj  any  citizen,  which  shall  bi 
relation  to  that  fact,  so  as  to  punish  that  which  wfu  imKe 
when  done,  or  to  add  to  the  punishment  of  that  which  waid 
inal,  or  to  increase  the  malignity  of  a  crime,  or  to  retrencb 
rules  of  evidence  so  as  to  make  conviction  more  easy."  "Af 
this  definition  to  the  act  under  consideration.  Does  tliisitit 
laake  a  new  offence?  It  does  not.  Does  it  increase  then 
nitj  of  that  which  was  an  offence  before  ?  It  does  not.  £ 
it  so  change  the  rules  of  evidence  as  to  make  convicUoa  I 
easy?  This  cannot  be  alleged.  Does  it  then  increase  the  { 
ishmeDt  of  that  which  was  criminal  before  its  euactmeDt? 
think  not."' 

So  in  Texas  it  has  been  held  that  the  inSictton  of  stripedl 
the  peonliarly  degrading  character  of  the  punishment,  vu* 
than  the  death  penalty.  "Among  all  nations  of  oiviliied 
ftom  the  earliest  ages,  the  infliction  of  stripes  has  been  coon 
more  degrading  than  death  itself."  '  While,  on  the  other  1 
in  South  Carolina,  where,  at  the  time  of  the  commisoni 
forgery,  the  punishment  was  death,  but  it  was  changed  1 
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illustrate  *  the  difficulty  of  laying  down  any  rule  [*  270] 
I  will  be  readily  and  universally  accepted  as  to  what 
litigation  of  punishment,  where  its  character  is  changed, 
irhen  from  the  very  nature  of  the  case  there  can  be  no 
lOD  standard,  by  which  all  minds,  however  educated,  can 
tie  the  relative  severity  and  ignominy. 
Hartung  v.  People,^  the  law  providing  for  the  infliction  of 
d  punishment  had  been  so  changed  as  to  require  the  party 

to  this  penalty  to  be  sentenced  to  confinement  at  hard 
in  the  State  prison  until  the  punishment  of  death  should  be 
«d ;  and  it  further  provided  that  such  punishment  should 
«  inflicted  under  one  year,  nor  until  the  governor  should 
his  warrant  for  the  puf^ose.  The  act  was  evidently  de- 
i  for  the  benefit  of  parties  convicted,  and,  among  other 
H  to  enable  advantage  to  be  taken,  for  their  benefit,  of  any 
Dstances  subsequently  coming  to  light  which  might  show 
justice  of  the  judgment,  or  throw  any  more  favorable  light 
)  action  of  the  accused.  Nevertheless,  the  court  held  the 
operative  as  to  offences  before  committed.  ^^  In  my  opin- 
says  Denio^  J.,  ^^  it  would  be  perfectly  competent  for  the 
iure,  by  a  general  law,  to  remit  any  separable  portion  of 
rescribed  punishment.  For  instance,  if  the  punishment 
fine  and  imprisonment,  a  law  which  should  dispense  with 

the  fine  or  the  imprisonment  might,  I  think,  be  lawfully 
d  to  existing  offences ;  and  so,  in  my  opinion,  the  term 
>ri8onment  might  be  reduced,  or  the  number  of  stripes 
shed,  in  cases  punishable  in  that  manner.  Any  thing  which, 
lied  to  an  individual  sentence,  would  fairly  fall  within  the 
f  a  remission  of  a  part  of  the  sentence,  would  not  be  liable 
action.  And  any  change  which  should  be  referable  to  prison 
line  or  penal  administration  as  its  primary  object  might  also 
de  to  take  effect  upon  past  as  well  as  future  offences ;  as 
;e8  in  the  manner  or  kind  of  employment  of  convicts  sen- 
dtohard  labor,  the  system  of  supervision,  the  means  of 
int,  or  the  like.  Changes  of  this  *  sort  might  operate  [*  271] 
srease  or  mitigate  the  severity  of  the  punishment  of 

ikunent,  the  court  confirmed  a  State,  2  Tex.  363;  Dawson  v.  State, 

iM  imposed  according  to    the  6  Tex.  347. 

i  of  the  old  law.     On  this  sub-         ^  22  N.  Y.  105. 

Me  forther  the  cases  of  Holt  v. 
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the  ooDTiofc,  bat  would  not  raise  any  questioD  nncler  the  <?' 
tion»l  provinon  we  are  considering.  The  change  wrougli'^ 
aot  of  1860,  in  the  punishment  of  exbting  offences  of  r^ 
does  Dot  fall  within  eitlier  of  these  exceptions.  If  it  is  to  ^^ 
itroed  to  vest  in  the  governor  a  discretion  to  determine  fr""^ 
the  oooviot  should  be  executed  or  remain  a  perpetual  prists' 
bard  labor,  this  would  only  be  equivalent  to  what  he  mi^^ 
under  the  authority  to  commute  a  sentence.  But  he  can. 
the  CoQStitation,  only  do  this  once  for  all.  If  he  refua^ 
pardon,  the  convict  is  executed  according  to  sentence. 
grants  it,  his  jurisdiction  of  the  case  ends.  The  act  in  qu^ 
places  the  convict  at  the  mercy  of  the  governor  in  ofEce  ^ 
exfnration  of  one  year  from  the  time  of  the  conviction,  b— 
■U  of  his  BUocesBors  during  the  lifetime  of  the  convict.  H^ 
bo  ordered  to  execution  at  any  time,  upon  any  notice,  or  WB. 
notioe.  Under  one  of  the  repealed  sections  of  the  Revised 
otea,  it  was  required  that  a  period  should  intervene  betwee  > 
sentenoe  and  execution  of  not  less  than  four,  nor  more  than  ' 
weeks.  If  we  stop  here,  the  change  effected  by  the  statv 
between  an  execution  within  a  limited  time,  to  be  prescribe 
the  court,  or  «  pardon  or  commutation  of  the  sentence  A> 
that  period,  on  the  one  hand,  and  the  placing  the  convict  Wi 
mercy  of  the  executive  magistrate  for  the  time,  and  hissnoeei 
to  be  exennted  at  his  pleasure  at  any  time  after  one  year,  ox 
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ftdering  the  execution.     But  as  both  parts  may,  in  any  given 
,  be  inflicted,  and   as   the  convict  is   consequently,  under 

is  law,  exposed  to  the  double  infliction,  it  is,  within  both  the 
efioitions  which   have  been  mentioned,  an  ex  post  facto  law. 

changes  the  punishment,  and  inflicts  a  greater  punishment 
an  that  which  the  law  annexed  to  the  crime  when  committed. 

is  enough,  in  my  opinion,  that  it  changes  it  in  any  manner 
:cept  by  dispensing  with  divisible  portions  of  it;  but  upon 
e  other  definition  announced  by  Judge  Chase^  where  it  is 
iplied  that  the  change  must  be  from  a  less  to  a  greater  pun- 
unent,  this  act  cannot  be  sustained."  This  decision  has  since 
len  several  times  followed  in  the  State  of  New  York,^  and 
most  now  be  regarded  as  the  settled  law  of  that  State,  that 
I  law  changing  the  punishment  for  offences  committed  before 
I  passage  is  ex  post  facto  and  void,  under  the  Constitution, 
ilera  the  change  consists  in  the  remission  of  some  separable 
irt  of  the  punishment  before  prescribed,  or  is  referable  to  prison 
fldpline  or  penal  administration  as  its  primary  object."  ^  And 
k  role  seems  to  us  a  sound  and  sensible  one,  with  perhaps 
08  single  qualification,  —  that  the  substitution  of  any  other 
inishment  for  that  of  death  must  be  regarded  as  a  mitigation  of 
18  penalty.^ 

But  so  far  as  mere  modes  of  procedure  are  concerned,  a  party 
18  no  more  right,  in  a  criminal  than  in  a  civil  action,  to  insist 
lat  his  case  shall  be  disposed  of  under  the  law  in  force  when 
16  act  to  be  investigated  is  charged  to  have  taken  place.  Rem- 
lie8  must  always  be  under  the  control  of  the  legislature,  and  it 
oold  create  endless  confusion  in  legal  proceedings  if  every  case 
88  to  be  conducted  only  in  accordance  with  the  rules  of  prac- 
ee,  and  heard  only  by  the  courts,  in  existence  when  its  facts 
nse.  The  legislature  may  abolish  courts  and  create  new  ones, 
id  it  may  prescribe  altogether  different  modes  of  procedure  in 
I  discretion,  though  it  cannot  lawfully,  we  think,  in  so  doing, 
spense  with  any  of  those  substantial  protections  with  which  the 
isting  law  surrounds  the  person  accused  of  crime.     Statutes 

>  Shepheid  o.   People,  25  N.   Y.    People,  29  N.  Y.  124.     See  Miles  v. 

I;  Ratzky  r.  People,  20  N.  Y.  124 ;     State,  40  Ala.  89. 

skier  9.  People,  5  Park.  Cr.  Rep.         '  See  1  Bishop,  Crim.  Law,  §  219 

(108). 
Per    Daviesj    J.,  in   Ratzky  v. 
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giving  the  government  additional  cbsllenges,^  and  i 
[*  278]  whioh  authorized  *  the  amendment  of  indictments, 

been  sustained  and  applied  to  past  transactions,  aai 
Ibm  would  be  any  similar  statute,  calculated  merely  to  in 
the  remedy,  and  in  it:)  operation  working  no  injustice 
defendant,  and  depriving  him  of  no  substantial  right. 

And  a  lav  is  not  objectionable  as  ex  pott  facto  which,  i 
Tiding  for  the  punuiliment  of  future  offences,  authoris 
offender's  conduct  in  the  past  to  be  taken  into  the  accoui 
the  paniahment  to  be  gi-aduated  accordingly.  Heavier  pe 
are  often  provided  by  law  for  a  second  or  any  subsequent  i 
than  for  the  first ;  and  it  has  not  been  deemed  objectionabl 
in  providing  for  such  heavier  penalties,  the  prior  convictj 
thorixed  to  be  taken  into  the  account  may  have  takes 
before  the  law  was  passed."     In  such  case,  it  is  the  seo 


*  Wklaton  V.  Common  wealth,  16 
B.  Uonr.  IS;  Jones  d.  State,  1  Kelly, 
tlO;  Wuren  v.  Commonwealth,  87 
Fmn.  6t.  46;  Walter  v.  People, 
S3  N.  T.  117;  SUte  v.  Ryan,  13 
Hinn.  870;  State  c.  Wilson,  48  N.  H 
808;  CommDnwealth  v.  Dorsey,  103 
Vam.  413. 

■  SUta  «.  Manning,  14  Tex.  403; 
LMora  t.  State,  19  Ohio,  n.  e.  43. 
Sm  State  r.    Corson,  59  Me.    137. 


trict.  Gut  c.  State,  0  WaO.  t 
one  which  modifies  the  gro 
challenge.  Stokes  v.  People 
Y.  164.  Nor  one  which 
modifies,  simplifies,  and  redi 
essential  allegatJona  in  a  i 
indictment,  retaining  the  chai 
distinct  offence.  State  v.  I 
47  Me.  42a;  SUte  v.  Coraoa, 
137.  And  see  People  v.  M 
46  Cal.    114.      Nor    one,  it 
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nbseqnent  offence  that  is  punished,  not  the  first ;  ^  and  the  stat- 
ite  would  be  void  if  the  offence  to  be  actually  punished  under 
it  kad  been  committed  before  it  had  taken  effect,  even  though  it 
WIS  after  its  passage.^ 

Law$  impairing  the   Obligation  of  Contracts.' 

The  Constitution  of  the  United  States  also  forbids  the  States 
pasting  any  law  impairing  the  obligation  of  contracts.^  It  is 
lemarkable  that  this  very  important  clause  was  passed  over 
ihDOst  without  comment  during  the  discussions  preceding  the 
adoption  of  that  instrument,  though  since  its  adoption  no  clause 
which  the  Constitution  contains  has  been  more  prolific  of  litiga- 
tion, or  given  rise  to  more  animated  and  at  times  angry  contro- 
versy. It  is  but  twice  alluded  to  in  the  papers  of  the  Federalist  ;^ 
and  thongh  its  g^eat  importance  is  assumed,  it  is  evident  that  the 
writer  had  no  conception  of  the  prominence  it  was  afterwards  to 
liokl  in  constitutional  discussions,  or  of  the  very  numerous  cases 
te  which  it  was  to  be  applied  in  practice. 

The  first  question  that  arises  under  this  provision  is. 
What  is  a  *  contract  in  the  sense  in  which  the  word  is  [*  274] 
here  employed  ?  In  the  leading  case  upon  this  subject, 
H  ^ipeared  that  the  legislature  of  Georgia  had  made  a  grant  of 
laad,  but  afterwards,  on  an  allegation  that  the  gi*ant  had  been 
obtained  by  fraud,  a  subsequent  legislature  had  passed  another 
aet  annulling  and  rescinding  the  first  conveyance,  and  asserting 
the  right  of  the  State  to  the  land  it  covered.  ^^  A  contract,"  says 
CL  J.  Marshall^  ^^  is  a  compact  between  two  or  more  parties,  and 
k  either  executory  or  executed.  An  executory  contract  is  one  in 
which  a  party  binds  himself  to  do  or  not  to  do  a  particular  thing. 
Soeh  was  the  law  under  which  the  conveyance  was  made  by  the 
governor.  A  contract  executed  is  one  in  which  the  object  of 
the  contract  is  performed ;  and  this,  says  Blackstone,  differs  in 
nothing  from  a  grant.  The  contract  between  Georgia  and  the 
purchasers  was  executed  by  the  grant.  A  contract  executed,  as 
well  as  one  which  is  executory,  contains  obligations  binding  on 

'  Band  v.  Commonwealth,  9  Grat.         *  Const,  art.  1,  §  10. 
m.  *  Federalist,  Nos.  7  and  44. 

*  Rtley'a  Case,  3  FSek.  172. 
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the  parties.  A  grant,  in  its  own  nature,  amounts  to  in  a 
guishment  of  the  right  of  the  graiitor,  and  implies  a  coatnct 
to  rsMBert  that  right.  A  party  is,  therefore,  alwajre  eetopptd 
bU  own  grant.  Since  then,  in  fact,  a  grant  is  a  contnct  i 
onted,  the  obligation  of  which  still  continues,  and  siuce  tlitC 
ititatioQ  uses  the  general  term  '■  contract,'  without  distingnid 
between  those  which  are  executory  and  those  which  are fluen 
it  must  be  construed  to  comprehend  the  latter  as  well  u 
farmer.  A  law  annulling  conveyances  between  individoaK 
declaring  that  the  grantors  should  stand  seized  of  their  fa 
estates,  notwithstanding  those  grants,  would  be  as  repugnia 
tiie  Constitution  as  a  law  discharging  the  vendors  of  pnf 
from  tiie  obligation  of  executing  their  contracts  by  conTqu 
It  would  be  strange  if  a  contract  to  convey  was  secured  lij 
ConstitntioD,  while  an  absolute  oonreyance  remained  unptoM 
If,  ander  a  fair  construction  of  the  Constitution,  grants  an  i 
preheoded  under  the  term  *  contracts,'  is  a  grant  from  tbeS 
ezoloded  from  the  operation  of  the  provision  ?  Is  the  oh* 
be  ooDsidered  as  inhibiting  the  State  from  impairing  the  oblfi 
oi  contracts  between  two  individuals,  but  as  excluding  fiw 
inhibition  contracts  made  with  itself?  The  words  tbean 
OODtain  no  such  distinction.  They  are  general,  and  are  appb 
to  contracts  of  every  description.  If  contracts  made  vith 
State  are  to  be  exempted  from  their  operations,  tht  ts 
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it  has  since  been  held  that  compacts  between  two  States  are 
B  manner  protected.^  These  decisions,  however,  do 
dly  *  determine  what  under  all  circumstances  is  to  [*  276] 
purded  as  a  contract.  A  grant  of  land  by  a  State  is 
tntcty  because  in  making  it  the  State  deals  with  the  purchaser 
ely  as  any  other  yendor  might ;  and  if  its  mode  of  convey- 
s  any  diiBFerent,  it  is  only  because  by  virtue  of  its  sovereignty, 
I  power  to  convey  by  other  modes  than  those  which  the 
d  law  opens  to  private  individuals.  But  many  things  done 
)  State  may  seem  to  hold  out  promises  to  individuals,  which 

18  etkablishment,  possessed  of  4  Kan.  379  and  435.     The  lien  of  a 

fe  rights  or  privileges,  or  the  bondholder,  who  has  loaned  money 

Img   the   citizens  to  worship  to  the  State  on  a  pledge  of  property 

I  stipulated  form  or  discipline,  by  legislative  act,  cannot  be  divested 

ay  taxes  to  those  whose  creed  or  postponed  by  a  subsequent  legisla- 

Nild  not  conscientiously  believe,  tive  act.     Wabash,  &c.  Co.  v.  Beers, 

itate  in   1801,  the  legislature  2  Black,  448. 
d  thttr  right  to  all  the  property         ^  On  the  separation  of  Kentucky 

E^BCopal  churches  in  the  re-  from  Virginia,  a  compact  was  entered 
f  parishes  of  the  State ;  and,  into  between  the  proposed  new  and 
:  other  things,  directed  and  the  old  State,  by  which  it  was  agreed 
ind  the  overseers  of  the  poor  **  that  all  private  grants  and  interests 
leir  successors  in  each  parish,  of  lands,  within  the  said  district,  de- 
ft any  glebe  land  was  vacant  or  rived  from  the  laws  of  Virginia,  shall 

become  so,  to  sell  the  same  remain  valid  and  secure  under  the 

3|>ropriate  the  proceeds  to  the  laws  of  the  proposed  State,  and  shall 

the  poor  of  the  parish.    By  be  determined  by  the  laws  now  exist- 

it,  it  will  be  seen,  the  State  ing  in  this  State.**     After  the  adtni»- 

in  effect  to    resume    grants  sion  of  the  new  State  to  the  Union, 

l>y  the  sovereignty,  —  a  prac-  ** occupying    claimant'*    laws    were 

ich  had  been  common  enough  passed  by  its  legislature,  such  as  were 

fish  history,  and  of  which  pre-  not  in  existence  in  Virginia,  and  by 

were   not    wanting   in    the  the  force    of    which,  under   certain 

of   the   American    Colonies,  circumstances,  the   owner  might  be 

ipreme  Court  of  the   United  deprived  of  his  title  to  land,  unless 

beld  the  grant  not  revocable,  he  would  pay  the  value  of  lasting 

I  the  legislative  act  was  there-  improvements  made  upon  it  by  an 

eonstitational  and  void.     Ter-  adverse  claimant.    These  acts  were 

Taylor,  9   Cranch,  43.     See  also  held  void ;  the  compact  was  held 

own    of    Pawlet  v.   Clark,  9  inviolable  under  the  Constitution,  and 

t  335;    People    r.    Piatt,   17  it  was  deemed  no  objection    to  its 

195;  Montgomery  v.  Kasson,  binding  character,  that  its  effect  was 

189 ;  Grogan  p.  San  Francisco,  to  restrict,  in  some  directions,  the 

^  590;  Rehoboth  i;.   Hunt,  1  legislative  power  of  the  State  entering 

34;  Lowry  v.  Francis,  2  Yerg.  into  it.     Green  v.  Biddle,  8  Wheat.  1. 

laiversity  of  North  Carolina  o.  See  also  Hawkins  v,  Barney*s  Lessee^ 

•  Usyw.  810;  State  t.  Barker,  5  Pet.  457. 
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after  all  omnot  be  treated  as  contracts  withoat  hamperii^  I 
IflgislBtive  power  of  the  State  in  a  manner  that  would  soon  In 
\i  withoat  the  means  of  performing  its  essential  functioDB.  1 
State  oreates  oCBcbb,  and  appoints  persons  to  fill  them ;  it  Ml 
lidiea  municipal  corporations  with  Isi^e  and  valuable  pririh 
tor  its  dtuans ;  by  its  general  laws  it  holds  out  inducement 
immigratioD ;  it  passes  exemption  laws,  and  laws  for  the  ena 
agement  of  trade  and  agriculture ;  and  under  all  these  U< 
greater  or  leea  number  of  citizens  expect  to  derive  profit  and« 
ament.  Bat  can  these  laws  be  regarded  as  contracts  betl 
the  State  and  the  officers  and  corporations  who  are,  or  the  cttti 
of  the  State  who  expect  to  be,  benefited  by  their  passage,  m 
to  pteolude  their  being  repealed  ? 

Oa  these  points  it  would  seem  that  there  could  be  no  diffiei 
When  the  State  employs  officers  or  creates  municipal  corpoiat 
aa  the  mere  ^encies  of  government,  it  must  have  the  powa 
diieontinae  the  agency  whenever  it  comes  to  be  regarded  « 
longer  important.  "  The  framers  of  the  Constitution  did 
hkteiid  to  restrain  the  States  in  the  regulation  of  their  civil  ii 
tationa, adopted  for  internal  government." '  They  may,  tbetd 
discontinae  offices  and  aboliijh  or  change  the  organization  at 
nioipal  ooiporetions  at  any  time,  according  to  the  existing  lag 
tive  view  of  state  policy,  unless  forbidden  by  thor ' 
[*  277J  oonatitationB  from  doing  so.'     And  *  although  maak 
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tions,  as  respects  the  property  which  they  hold,  con- 
d  manage,  for  the  benefit  of  their  citizens,  are  governed 
same  rules  and  subject  to  the  same  liabilities  as  individ- 
t  this  property,  so  far  as  it  has  been  derived  from  the 
•r  obtained  by  the  exercise  of  the  ordinary  powers  of  gov- 
t,  must  be  held  subject  to  control  by  the  State,  but  under 
fiction  only,  that  it  is  not  to  be  appropriated  to  uses  for- 

-e    will    exercise  it  for  the  1  Oregon,  149;  Bryan  v.  Cattell,  15 

>od,  and  it  is  the  sole  judge  Iowa,  538.    But  if  the  term  of  an  office 

txigency  which  demands  its  is  fixed  by  the  Constitution,  the  legis- 

ace."       Per    Sand/ord^    J.,  lature  cannot  remove  the  officer, — ex- 

.    369.     *'  The    selection   of  cept  as  that  instrument  may  allow,  — 

rho  are  nothing  more   than  either  directly,  or  indirectly  by  abolish- 

^ts  for  the  effectuating  of  ing  the  office.     People  v.  Dubois,  23 

urposes  is  matter  of  public  III.  547;  State  v.  Messmore,  14  Wis. 

ace  or  necessity,  and  so,  too,  163;  Commonwealth  v.   Gamble,  62 

periods  for  the  appointment  Penn.  St.  343;  s.  c.  1  Am.  Rep.  422; 

agents;  but  neither  the  one  Lowe  t;.  Commonwealth,  3  Met.  (Ky.) 

other  of  these  arrangements  240;  State  r.  Wiltz,  11  La.  Ann.  489; 

titute  any  obligation  to  con-  Goodin  v,  Thoman,  10  Kan.  191;  State 

eh  agents,   or  to  reappoint  v.  Draper,    50   Mo.   353.      Compare 

kfter    the     measures    which  Christy  r.  Commissioners,  39  Cal.  3. 

them  into  being  shall   have  Nor  can  the  legislature  take  from  a  con- 

md  useless,  shall  have  been  stitutional  officer  a  portion  of  the  char- 

or  shall  have  been  abrogated  acteristic  duties  belonging  to  the  office, 

detrimental  to  the  well-being  and  devolve  them  upon  an  office  of 

>ablic.     The  promised  com-  its  own  creation.     State  v.  Brunst, 

k  for  services  actually  .per-  20  Wis.   413;  s.  c.  7  Am.  Rep.  84, 

and    accepted,    during    the  disapproving  State  v.  Dews,   R.  M. 

Qoe  of  the  particular  agency,  Charl.  397.     Compare  People  v.  Ray- 

loubtedly  be  claimed,   both  mond,  37  N.  Y.  428;  Kingr.  Hunder, 

Inciples  of  compact   and  of  65  N.  C.  603;  s.  c.  6  Am.  Rep.  754. 

but   to   insist    beyond    this  Nor,  where  the  office  is  elective,  can 

,e  perpetuation  of  a  public  the  legislature  fill  it,  either  directly,  or 

ther  useless  or  detrimental,  by  extending  the  term  of  the  incum- 

n  a  reward  for  acts  neither  bent.     People  r.  Bull,  46  N.  Y.  57 ; 

aor  performed,  would  appear  People  v.  McKinney,  52  N.  Y.  374 ; 

condlable  with  neither  com-  antey  p.  *64,  note.     Compare  People  v, 

itioe   nor    common    sense."  Flanagan,  66  N.  Y.  237.     As  to  con- 

J.,   in   10    How.   416.     See  trol    of  municipal    corporations,  see 

te».  Rttsburgh,  4  Penn.  St.  further  Marietta  v.  Fearing,  4  Ohio, 

ndiford  v.  Wiugate,  2  Duv.  427 ;  Bradford  v.  Cary,  5  Greenl.  839 ; 

aft  ».  Adams,  3   Gray,  126;  Bush  v.  Shipman,  4  Scam.  186;  Trus- 

•.Peelle,  18  Ind.  264;  People  tees,  c.  r.  Tatman,  13  111.  27;  Peo- 

ieU,6Cal.  357;  Dart  v.  Hous-  pie  r.  Morris,   13  Wend.  325;  Mills 

1  Geo.  506;  Williams  v.  New-  r.  Williams,  11  Ired.  558;  People  v. 

2  Bush,  438;  Territory  v,  Pyle,  Banvard,  27  Cal.  470;  ante,  ch.  viii. 

22 


338  COSSTITl'TIONAL    LIMITATIONS.  [CU.  II. 

eign  to  those  for  which  it  hasheeii  acqiiirccl.    And  llie  frantliisn 
conferred  upon  such  .1  corjio ratio  11,  for  the  hciicfit  of  iis  litizeus 
must  be  liahle  to  be  ri-.'siimcd  itt  any  time  by  tbut  aiitlnniiy  wbich 
may  mould  the  corjior.itu  [lowci-s  at  its  will,  or  oven  revuke  them   ] 
altogether.     The  greater  iiowcr  will  cnmiuclit'inl  the  lirs^.^   If.   ' 


»  In  East  Hartford  1:  ILirlfonl 
Bridge  Co,,  IIJ  How.  'm.  Mr.  .Fiisti,-.. 
Wowlhuri/,  ill  speaking  of  tliu  (iraiit 
of  a  ferry  frnnobise  to  a  iniiiiu'ipnl 
corporatiou,  sajs  :  "  Our  ajanii'n  is 
.  .  .  that  the  |inrtioi)  to  Ihh  critit 
did  not  by  their  churtcr  MilikI  in  the 
attitude  towards  each  other  of  milk- 
ing a  contract  bj  it,  micli  us  i.-<  eon- 
templatcd  by  the  C«ni<titiitic>n.  and 
as  could  not  be  modititil  liv  siilisi'- 
quent  legislation.  The  li';;!  slat  lire 
was  acting  here  on  the  one  jiart,  :intl 
public  municiiial  and  politicul  corjio- 
rations  ou  the  other.  Tlu^v  were 
acting,  too,  in  relation  to  n  piililic 
object,  being  virtually  11  highway 
across  the  river,  over  anothur  high- 
way up  and  down  the  riwr.  Fnnii 
this  standing  and  rclntii)ii  ol  tiicae 
parties,  and  from  the  8nbjoft-Tii;i(tfr 
of  their  action,  we  think  that  Iho 
doings  of  the  k'gtslnlnru  11.1  tn  tliiii 
ferry  imist  be  considered 


pact,  and  siibji'ct  to  nil  the  HHilstire 
cumlitions  just  naiiiurl.  an^l  tixKiL'rt 
tu  be  considere<l  not  vi-littr-i  br 
subsequent  legislative  changes.  It 
1.1  hardly  pos-xiblc  to  conci'ive  lit 
groiindH  iin  wliicli  n  diffi-ruit  taoJt 
conlil  be  viniiicateil,  witliuiit  ili-strjj- 
ing  all  legislative  soi  ereigiity.  and 
L'hceking    most    legislative    iln||^™^ 

anlionliiiati' publie  bodiis."'  AiMii- 
en(  doctrine  was  advaiici'd  hj  Mr. 
Jiistiec  l!tircii/o,  in  Henson  r.  .Mijor. 
Ac.  of  New  York.  Ill  Barb.  ■.>;U.'»bo 
rites  in  support  iti  hisojiiiiiou  — tut 
fevrv  grants  to  tlic  city  of  Xi;w  I'oit 
could  nut  be  taken  awuy  by  the  Ifgis- 
latnre — what  is  said  by  CLjiiwIIm 
A-.nf  (-2  Kent's  Com.  :.':,■)).  ibri 
"  public  corjiorations  .  .  .  may  be 
inipiiwered  to  take  and  hold  private 
prii]>i.'rty  for  municipal  uses:  ard 
sni'li  property  is  invested  witli  the 
^.■cnrily  of  other  jirivate  riglits.    So 
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swever^  a  grant  is  made  to  a  municipal  corporation 
eharged  witli  a  trust  in  favor  of  an  individual,  private  [*  278] 
ipsporation,  *  or  charity,  the  interest  Ti'hich  the  cestui  [*  279] 
mB  tru9t  has  under  the  grant  may  sustain  it  against 
ppdative  revocation;   a  vested  equitable  interest  being  prop- 
■tjr  in  the  same  sense  and  entitled  to  the  same  protection  as 

Those  charters  of  incorporation,  however,  which  are  granted, 
l^i  as  a  part  of  the  machinery  of  the  government,  but  for  the 
jjimte  benefit  or  purposes  of  the  corporators,  stand  upon  a 

it.  In  People  o.  Power,  25  HI.  of  the  legislature  nowhere  proposes 
Breese,  J.,  in  speaking  of  a  law  to  take  from  the  county  of  Sangamon, 
proTided  that  three-fourths  of  and  give  to  the  city  of  Springfield, 
collected  in  the  county  of  any  property  belonging  to  the  county, 
on,  with  eertain  deductions,  or  revenues  collected  for  the  use  of 
be  paid  over  to  the  city  of  the  county.  But,  if  it  did,  it  would  not 
,  which  is  situated  therein,  be  objectionable.  But,  on  the  contrary, 
"  While  private  corporations  it  proposes  alone  to  appropriate  the 
xegarded  as  contracts  which  the  revenue  which  may  be  collected  by 
cannot  constitutionally  im-  the  county,  by  taxes  levied  on  prop- 
',  as  the  trustee  of  the  public  erty  both  in  the  city  and  county,  in 
it  has  the  exclusive  and  certain  proportions  ratably  to  the 
control  over  public  cor-  city  and  county."  And  see  Bush  v. 
;  and  as  it  may  create,  so  it  Shipman,  5  111.  190 ;  Richland  County 
mo<yfy  or  destroy,  as  public  v.  Lawrence  County,  12  111.  1 ;  San- 
requires  or  the  public  in-  gamon  Co.  o.  Springfield,  63  111.  66; 
demand.  Coles  v,  Madison  Borough  of  Dunmore*s  Appeal,  62 
,  Breese,  115.  Their  whole  Penn.  St.  374;  Guilford  v.  Supervi- 
L'ym  ilius,  powers,  and  duties  are  sors  of  Chenango,  18  Barb.  615,  and 
^nwed  from  the  legiskture,  and  13  N.  Y.  143;  an/e,  pp.  •23&-*230, 
^Maidiaate  to  that  power.    If,  then,  and  cases  cited. 

kg^slatare  can  destroy  a  county,         ^  See  Town  of  Pawlet  v.  Clark,  9 

eao  destroy  any  of  its  parts,  and  Cranch,  292,  and  Terrett  v.  Taylor, 

from  it  any  one  of  its  powers.  9  Cranch,  43.     The  municipal  corpo- 

nrenoes  of  a  county  are  not  the  ration  holding  property  or  rights  in 

JJlptrty  of  the  county,  in  the  sense  trust  might  even  be  abolished  without 

fivlueh  levenue  of  a  private  person  affecting  the  grant;  but  the  Court  of 

P  corporation    is    regarded.      The  Chancery  might    be    empowered   to 

Mole  State  baa  an  interest  in  the  appoint  a  new  trustee  to  take  charge 

^Hnne  of    a    county ;  and  for  the  of  the  property,  and  to  execute  the 

lUlie    good    the    l^;iBlature    must  trust.     Montpelier  v,   £ast  Montpe- 

^ve  tbe  power  to  direct  its  applica-  lier,  29  Vt  12.    It  is  held  in  People 

Son.     The  power  conferred  upon  a  o.   Ingersoll,  56  N.  Y.   1,  that  the 

femty  to  raiae  a  revenue  by  taxation  franchise  to  levy  taxes  by  a  county 

I  a  political  power,  and  its  applica*  for  county  purposes  was    not  exer- 

ifm  when  collected  must  necessarily  dsed  by  the  county  as  agent  for  the 

m  vitlun  the  control  of  the  legisla-  State,  but  as  principal. 
in  for  political  purposes.    Tiie  act 
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different  footing,  and  are  held  to  be  contracts  between  tl 
iitlature  and  the  corporators,  having  for  their  conaiderati( 
liabilities  and  duties  which  the  corporators  assume  by  aec 
them ;  and  the  grant  of  the  franchise  can  no  more  be  re 
by  the  legislature,  orits  benefits  diminished  or  impaired  w 
the  consent  of  the  grantees,  than  any  other  grant  of  propc 
valuable  thing,  unless  the  right  to  do  so  is  reserved  in  the  a 
itself.' 

*  Dnrtmouth  College  t>.  Wood-  ance  bj  the  corporators.  Hit 
ward.  4  Wheat.  510 ;  Trustees  of  Society  b.  Muagrove,  44  Miai 
VincenneB  University  v.  Indiana,  14  b.  c.  7  Am.  Rep.  723.  It  it 
How.  268 ;  Plaoters'  Bank  r.  Sharp,  the  protection  of  the  deciaioii 
6  How.  301  ;  Piqua  Bank  v.  Rnoop,  Dartmouth  College  Case  tb 
16  How.  3(W  ;  Biiishaiiiton  Bridge  most  enormous  and  threalenin 
Case,  3  Wall.  61 ;  Norris  o-  Trusteea  era  in  our  country  have  been  a 
of  Abingdon  Acadtmy,  7  G.  &  J.  7  ;  some  of  the  great  and  wealthy 
Grammar  School  l-.  Burt,  11  Vt.  ratiouB  actually  haviDg  great* 
(182 ;  Brown  v.  Hummel,  tl  Penn.  St.  ence  in  the  country  at  large,  an 
86:  State  v.  Hey  ward,  3  Rich.  889;  the  legislation  of  the  countr| 
People  e,  Manhattan  Co.,  9  Wend,  the  States  to  which  they  ow 
351  ;  Commonwealth  v.  CiiUen,  13  corporate  existence.  Every  pi 
Penn.  St,  133;  Commercial  Bank  of  granted  or  right  conferred  — n 
Natchex  d.  State,  14  Miss.  5911  ;  ter  by  what  means  or  OQ  wh 
Backus  V.  Lebanon,  II  N.  H.  10;  tence  —  being  made  in  viol  abt« 
Michigan  State  Bunk  v.  Hastings,  1  Constitution,  the  government 
Doug.  (Mich.)  2'2b;  Bridge  Co.  v.  quently  found  stripped  of  ita  I 
Hoboken  Co.,  3  Bcas.  81  ;  Miners'  ity  in  very  important  particuli 
Bank  e.  United  States.  1  Greene  unwise,  careless,  or  comipc 
(fowa),  658;  Edwards   n.  .Tagers,  19     tion;    and   a   clause   of    the 
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-  *  Perhaps  the  most  interesting  question  which  arises  in  [*  280] 
lia  discussion  is,  whether  it  is  competent  for  the  legis- 
■ftare  to  so  bind  up  its  own  hands  by  a  grant  as  to  preclude  it 
Mmd  exercising  for  the  future  any  of  the  essential  attributes  of 
pfereignty  in  regard  to  any  of  the  subjects  within  its  jurisdic- 
ion ;  whether,  for  instance,  it  can  agree  that  it  will  not  exercise 
Ike  power  of  taxation,  or  the  police  power  of  the  State,  or  the 
^bt  of  eminent  domain,  as  to  certain  specified  property  or  per- 
;  and  whether,  if  it  shall  undertake  to  do  so,  the  agreement 
not  Toid  on  the  general  principle,  that  the  legislature  cannot 
the  power  of  its  successors  by  irrepealable  legislation, 
that  any  other  rule  might  cripple  and  eventually  destroy  the 
iment  itself.  If  the  legislature  has  power  to  do  this,  it  is 
ly  a  very  dangerous  power,  exceedingly  liable  to  abuse, 
may  possibly  come  in  time  to  make  the  constitutional  provi- 
in  question  as  prolific  of  evil  as  it  ever  has  been,  or  is  likely 
be,  of  good. 
So  &r  as  the  power  of  taxation  is  concerned,  it  has  been  so 

),  &e.  R.  B.  Co.,  41  Iowa,  subject  at  all  times  to  be  modified, 

*;  8.  c  20  Am.  Rep.  592;  Gorman  changed,  or  annulled.     Other  corpo- 

pMific  R.   R.   Co.,  26  Mo.   441 ;  rations  are  the    result  of    contract. 

Commissioners  v,  Portland,  The  legislature  is  not  the  only  party 

R.  R.  Co.,  63  Me.  260;  s.  c.  IS  interested;    for,    although    it  has  a 

Rep.  20S;  Gardner  v.  Hope  Ins.  public  purpose  to  be  accomplished,  it 

>,  9  R.  I.  194  ;  6.  c.  11  Am.  Rep.  chooses  to  do  it  by  the  instrumental- 
ity of  a  second   party.     These  two 

And  as  to  the  right  to  regulate  parties  make  a  contract.    The  legis- 

for  transportation  of  persons  lature,  for  and  in  consideration  of 

I  property,  see  Parker  0.  Metropoli-  certain  labor  and  outlay  of  money, 

iRR.  Co.,  109  Mass.  506;  Attorney-  confers  upon  the  party  of  the  second 

V.   Railroad  Companies,   35  part  the  privilege  of  being  a  corpora- 

425  ;    Chicago,  &c.   R.  R.  Co.  tion,  with  certain  powers  and  capaci- 

bwa,  94  U.  S.  Rep.  155.  ties.     The  expectation  of  benefit  to 

;  la  MOls  v.  Williams,  11  Ired.  561,  the  public  is  the  moving  consideration 

^WJtfii,  J.,  states  the  difference  be-  on  one  side;  that  of  expected  remu- 

Nen  the  acts  of   incorporation  of  neration  for  the  outlay  is  the  consider- 

lUie  and   private    corporations  as  ation  on  the  other.    It  is  a  contract, 

ifeows :     **  The  substantial   distinc-  and  therefore    cannot    be    modified, 

OB  is  this:    Some  corporations  are  changed,  or   annulled,  without   the 

Mted    by  the    mere  will    of    the  consent  of  both  parties.''    An  incor- 

lUatare*    there    being    no    other  porated  academy,  whose  endowment 

wtj  interested  or  concerned.     To  comes  exclusively  from  the  public,  is 

is  party  a  portion  of    the  power  a  public  corporation.    Dart  o.  Hous- 

tlie  legislature  is  delegated,  to  be  ton,  22  Geo.  506.    Compare  State  v. 

B«ieed  for  the  general  good,  and  Adams,  44  Mo.  570. 


u^ 
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^Itaa  decided  by  the  Supreme  Coart  of  the  United  States,' 
Bot  without  remonstrance  on  the  part  of  State  conrlB,^  I 
■gnement  by  a  State,  for  a  oonsideration  received  or  n 
to  bsieoeived,  that  certain  property,  rights,  or  franchii 

be  exempt  from  taxattoo,  or  be  taxed  only  at  a 
[*  281]  "agreed  rate,  is  a  contract  protected  by  the  Conrt 

that  the  question  can  no  longer  be  oonmdered  i 
otM.'  Is  any  case,  however,  there  must  be  a  oonsidsis 
that  the  State  can  be  supposed  to  have  received  a  bi 
•qaiTalent ;  for  it  is  conoedeid  on  all  sides  that,  if  the  en 
.is  made  as  a  privilege  only,  it  may  be  revoked  at  any  tiiiw 

1  HaohaiuoB'  and  Tradeni'  Bank  o.     Beid,  13  W&ll.  204 ;  Bildgh 
D«b^  1  Ohio,  s.   B.   591 ;  Toledo    ton  R.  B.  Co.  v.  Beid,  19  1 


.  Bond,  1  Ohi 
Knoopf.  Flqna  Bank,  1  Ohio,  n.  s. 
601;  MUaa  and  R.  Plank  Road  Co.  v. 
i,  8  (Mo,  N.  a.  578 ;  Fiscataqna 
.  N.  H.  Bridge,  7  N.  H.  69  j 
■.  Hongh,  10  N.  H.  148; 
Bwfau  ■.  Lebanon.  11  N.  H.  24 ; 
Ihflfpa  fl.  B.  It  B.  B.  R.  Co.,  27  Vt. 
140;  BrainartI  v.  Colchester.  31  Conn. 
410;  Motl  B.  PennBylvauia  R.  R.  Co.. 
8<)  Penn.  St.  »;  East  Saginaw  Salt  Farcfacr,  14  Miun.  29T;  Gi 
Uiiniif .  Co.  e.  East  Sagioaw,  19  Mich.  B.  R.  Co.  v.  Buck,  53  Mih. 
259 ;  West  Wis.  R.  Co.  k.  Supervisor  tral  R,  R.  Co.  v.  State,  54 
of  TrempeUau  Co.,  35  Wis.  357,  205 ;  St.  Louis.  &c,  E.  R.  Co. 
Attornpy-Genpra)  r.   Chieago.  4c.  R.     30  Ark,  803. 


Hnmphiejr  w.  FeqoM,  IS  1 
Pacific  R.  R.  Co.  e.  Magnin, 
86.     Seealso  AtwaterrWo 

6  Conn.  228 ;  Oabome  «.  H 

7  Conn.  335;  Parker  *.  lb 
Conn.  495 ;  Landon  «.  Lite 
Conn.  251 ;  Henick  v.  Bu 
Tt.  525;  Aimington  a.  Bui 
751  ;  O'Donnell    i:   Bailey, 

"      Paul.   &c.   ~     ' 
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lonable  that  the  exemption  be  construed  with  strict- 
er of  the  l^slature  to  preclude  itself  in  any  case  from 
be  power  of  eminent  domain  is  not  so  plainly  decided. 

conceded^  under  the  authorities,  that  the  State  may 
sive  franchises,  —  like  the  right  to  construct  the  only 
ch  shall  be  built  between  certain  termini;  or  the  only 
h  shall  be  permitted  over  a  river  between  specified 
0  own  the  only  ferry  which  shall  be  allowed  at  a  cer- 
— but  the  grant  of  an  exclusive  privilege  will  not  pre- 
mature from  exercising  the  power  of  eminent  domain 
bereto.  Franchises,  like  every  other  thing  of  value, 
lature  of  property,  within  the  State,  are  subject  to  this 
i  any  of  their  incidents  may  be  taken  away,  or  them- 
ether  annihilated,  by  means  of  its  exercise.^    And  it 

that  an  express  agreement  in  the  charter,  that  the 
ainent  domain  should  not  be  so  exercised  as  to  impair 
e  franchise  granted,  if  not  void  as  an  agreement  be- 
ower  of  the  legislature  to  make,  must  be  considered 
iluable  portion  of  the  privilege  secured  by  the  grant, 

liable  to  be  appropriated  under  the  power  of 
inain.  The  exclusiveness  *  of  the  grant,  and  [*  282] 
mt  against  interference  with  it,  if  valid,  con- 
tents in  its  value  to  be  taken  into  account  in  assessing 
m ;  but  appropriating  the  franchise  in  such  a  case  no 
es  the  obligation  of  the  contract  than  does  the  appro- 
land  which  the  State  has  granted  under  an  express  or 
eement  for  quiet  enjoyment  by  the  grantee,  but  which 

86  Conn.  116 ;  a.  c.  4  Shorter  v.  Smith,  9  Geo.  629 ;  Pisoat- 

L;  Erie  Railway  Co.  v.  aqua  Bridge  v.  N.  H.  Bridge,  7  N.  H. 

th,  66  Pton.  St.  84  ;  8.  c.  35;  Boston  Water  Power  Co.  o.  Bos- 

•61 ;  Bradley  v,  McAtee,  ton  and  Worcester  R.  R.  Co.,  23  Rck. 

s.  c.  8  Am.  Rep.  309 ;  360 ;    Boston  and  Jewell  R.    R.  v. 

.ri  R.  R.  Co.  0.  Magnire,  Salem  and  Lowell  R.  R. ,  2  Gray,  9  ; 

s.  c.  8  Am.  Rep.  141 ;  Costar  v.  Brush,  25  Wend.  628;  Cali- 

B.  R.  Co.  V.  Irvin,  72  fomia  Telegraph  Co.  o.  Alta  Telegraph 

Co.,  22  Cal.  398. 

ey  on  Taxation,  146,  and  *  Matter  of  Kerr,  42  Barh.  119; 

Enfield  Toll  Bridge  Co.  v.  Hartford 

irer  Bridge  Co.  v.  Dix,  and  N.  H.  R.  R.  Co.,  17  Conn.  40, 

md  6  How.  607 ;  Ring-  454 ;  West  River  Bridge  Co.  v.  Dix, 

ge  Case,    8   Wall.  61  ;  16  Yt.  446,  and  6  How.  607. 
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nevertheleBS  may  be  taken  when  the  public  need  reqnim 
granfa  sre  subject  to  this  implied  condition  ;  and  it  may  1 
trorthy  of  inquiry,  whether  the  agreement  that  a  &sncliin| 
aball  not  afterwards  be  appropriated  can  have  any  otherot 
foroe  than  words  which  would  make  it  as  ezolusive  fnod 
which,  notwithstanding,  would  not  preclude  a  Bubseqnei 
on  making  compensHtion.'  The  words  of  the  grant  an 
in  the  way  of  the  grant  of  a  conflicting  franchise  in  the 
as  ia  (he  other. 

1  Akbuna,  Ac.  B.  R.  Co.  v.  Ken-  eiiy  of  the  State,  and  to  i 

IMJ,  80  Ala.    807  ;    Baltimore,    &c.  tracts  of  terrice,  and  of  pn 

Tanpike  Co.  c  Union  R.  R.  Co.,  35  sale,  ot  the  like.     Powcn 

ltd.  921 ;  EatUm  R.  R.  Co.  v.  Bos-  mer  class  are  essential  to  th 

tan,  to.  E.  R.  Co.,  Ill  Mass.  126;  tion  of  society,  aa  irithoit 

S.  a,  IB  Am.  Rep.  18.     That  property  politdcal  community  can  i 

Iwi  bMO  acquired  by  a  corporation  and  necessity  requires  that  t 

imdar  the  right  of  emioent  domuo  is  continne  unimpaired,     n 

BO  IBM  OP  against  a  farther  appropria-  trusted  to  the  legiaUtore  t 

Moo.    Chicago,  Ac.  R.  R.  Co.  v.  Lake,  cised,  not  to  be  bartered  i 

71IU.S88;  Peoria,  &c.  R.  R.  Co.  e.  itiaindiapenaBblethateacA 

PMri»,to.Co.,6eill.  174;N.  Y.  Cen-  Rhauld  UBemble  with  the  ■ 

tntl.  4n.  B.  R.  Co.  v.  Gas  Light  Co.,  ure  of  sovereign  powerwUc 

n  N.  T.  82Q ;  Eastern  R.  R.  Co.  v.  by  its  predeceaaora.    Any 

Boaton,  to.  R.  R.  Co.,  Ill  Mass.  135.  legislature  diaabling  itaril 

■  lb.  Greenleaf ,  in  a  note  to  his  future  ezerdM  of  powen  ii 

•dWw  of  Cruise  on  Real  Property,  it  for  Qie  pnolic  good  mm 

Vol.  TI.  p.  67,  says  upon  this  subject;  being  in  effect  a  covenant  t 

**  In  regard  to  the  ponition  that  the  paramount  duty  to  the  oiii 

i-ij  not 


X]  FEDERAL  PBOTBCTIOK  TO  PEBSOK  AND  PB0PEBT7.     845 

has  also  been  intimated  in  a  very  able  opinion  that 
*  police  power  of  the  State  could  not  be  alienated  [*  288] 
by  express  grant.^    And  this  opinion  is  supported 
HMO  cases  where  it  has  been  held  that  licenses  to  make  use 
xxperty  in  certain  modes  may  be  revoked  by  the  State,  not- 
ttanding  they  may  be  connected  with  grants  and  based  upon 
nderation.^    But  this  subject  we  shall  recur  to  hereafter, 
irould  seem,  therefore,  to  be  the  prevailing  opinion,  and  one 

We  think  the  power  of  the  leg-  a  lot  owner,  who  had  paid  for  the 
I  to  control  existing  railways  in  improyement,  might  have  his  lot  as- 
pect may  be  found  in  the  gen-  sessed  for  the  repairs.  Compare  Ham- 
otrol  over  the  police  of  the  mett  v,  Philadelphia,  65  Penn.  St 
',  which    resides  in  the  law-  146;  s.  c.  3  Am.  Rep.  615. 

power  in  all  free  States,  and  *  See,  upon  this  subject.  Brick 
is,  bjt  the  fifth  article  of  the  Presbyterian  Church  v.  Mayor,  &c.  of 
Etights  in  this  State,  expressly  New  York,  5  Cow.  538;  Yanderbilt  v, 
i  to  reside  perpetuaUy  and  in-  Adams,  7  Cow.  349 ;  State  o.  Ster- 
j  in  the  legislature,  which  is,  ling,  8  Mo.  697;  Him  v.  State,  1  Ohio, 
,  no  more  than  the  enunciation  k.  s.  15 ;  Calder  o.  Kurby,  5  Gray, 
mnJL  principle  applicable  to  all  597  ;  Brimmer  v.  Boston,  102  Mass. 
Aes;  and  which  cannot  there-  19.  Whether  a  State,  after  granting 
▼iolated  so  as  to  deprive  the  licenses  to  sell  liquors,  for  which  a  fee 
lie  of  the  power,  even  by  ex-  is  received,  can  revoke  them  by  a  gen- 
canty  to  any  mere  public  or  eral  law  forbidding  sales,  is  in  dispute 
corporation.  And  when  the  upon  the  authorities.  See  Freleigh  v. 
m  of  the  police  of  a  city  or  State,  8  Mo.  606  ;  State  v.  Sterling,  8 
f  general  ordinances,  is  given  Mo.  697 ;  Calder  v.  Kurby,  5  Gray, 
cities  or  towns,  and  the  regu-  597 ;  Metropolitan  Board  of  Excise  o. 
f  their  own  internal  police  is  Barrie,  34  N.  Y.  657  ;  Baltimore  t;. 
»  railroads,  to  be  carried  into  Clunet,  23  Md.  449 ;  Fell  v.  State,  42 
f  their  by-laws  and  other  reg-  Md.  71 ;  s.  c.  20  Am.  Rep.  83  ;  and 
,  it  is,  of  course,  always,  in  all  Commonwealth  v,  Brennan,  103  Mass. 
■eSy  subject  to  the  superior  70,  which  hold  that  it  may  :  and  State 
yt  the  legislature.  That  is  a  v.  Phalen,  3  Harr.  441 ;  Adams  v. 
bility  which  legislatures  can-  Hackett,  7  Fost.  294 ;  and  Boyd  v. 
est  themselves  of,  if  they  State,  36  Ala.  329,  which  are  contra, 
Thorpe  0.  R.  &  B.  R.  R.  See  also  State  v.  Hawthorn,  9  Mo.  389. 
Vt.  149,  per  Redfieldt  Ch.  J.  If  it  has  the  power,  it  would  seem  an 
»  Indianapolis,  &c.  R.  R.  Co.  act  of  bad  faith  to  exercise  it,  without 
mybI,  16  Ind.  84 ;  Ohio,  &c.  refunding  the  money  received  for  the 
^  V.  M'Clelland,  25  III.  140.  license.  Him  v.  State,  1  Ohio,  n.  s. 
ie  9.  Noyes,  47  Me.  189,  on  21.  That  the  State  cannot  irrevoca- 
i  subject.  In  Bradley  v.  Mc-  bly  hamper  itself  in  the  exercise  of 
Bosh,  367;  s.  c.  8  Am.  Rep.  the  police  power,  see  Toledo,  &c. 
mM  dedded  that  a  provision  in  R.  R.  Co.  t;.  Jacksonville,  67  III.  37. 
arier  that,  after  the  first  im-  As  to  the  general  power  of  the  legis- 
at  of  a  street,  repairs  should  lature  to  take  away  licenses,  see  Peo- 

at  the  expense  of  the  city,  pie  v.  Conmiissioners,  59  N.  Y.  92. 
s  contract ;  and  on  its  repeal 
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based  upou  sound  reason,  that  the  State  cannot  barter  a 
or  in  any  maimer  abridge  or  weaken,  any  of  those  ess 
powers  which  are  inherent  in  all  governments,  and  the  ens 
of  which  in  full  vigor  is  important  to  the  well-being  of  orga 
society  ;  and  that  any  contracts  to  that  end,  being  without 
ity,  cannot  be  enforced  because  of  any  supposed  confiictffit 
provision  of  the  national  Constitution  now  under  conader 
If  the  tax  cases  are  to  be  regarded  aa  an  exception  to  this 
ment,  the  exception  is  perhaps  to  be  considered  a  nominal: 
than  a  real  one,  since  taxation  is  for  the  purpose  of  providii 
State  a  revenue,  and  the  State  laws  which  have  been  eufor 

contracts  in  these  cases  have  been  supposed  to  be 
[•  284]  upon  consideration,  "  by  which   the  State  recav 

benefit  which  would  have  accrued  from  an  exer 
the  relinquished  power  in  the  ordinarj'  mode. 

Uxelusive  PriviUgc».  Under  the  rulings  of  the  federalSi 
Court,  the  grant  of  any  exclusive  privilege  by  a  State,  if  h 
made,  is  a  contract,  and  not  subject  to  be  recalled.'  A 
exclusive  privilege  is  in  the  nature  of  a  monopoly,  it  may : 
time  become  a  question  of  interest,  whether  there  are  anj 
BO  what,  limits  to  the  power  of  the  State  to  grant  thi 
former  times,  such  grants  were  a  favorite  resort  in  Engli 
only  to  raise  money  for  the  personal  uses  of  the  monarcl 
reward  favorites ;  and  the  abuse  grew  to  such  enormouE 
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DgBge  in  employments  the  entering  upon  which  is  not  a  matter 
F  eommon  right,  and  which,  because  of  their  liability  to  abuse, 
ay  require  special  and  extraordinary  police  supervision.  The 
niness  of  selling  intoxicating  drinks  and  of  setting  up  a  lot- 
17  are  illustrations  of  such  employments.  But  the  grant  of  a 
Duopoly  in  one  of  the  ordinary  and  necessary  avocations  of  life 
ut  be  as  clearly  illegal  in  this  country  as  in  England ;  and  it 
(raid  be  impossible  to  defend  and  sustain  it,  except  upon  the 
oad  ground  that  the  legislature  may  control  and  regulate  the 
diDaiy  avocations  of  life,  even  to  the  extent  of  fixing  the  prices 
'  labor  and  of  commodities.  As  no  one  pretends  that  the  legis- 
bire  possesses  such  a  power,  and  as  its  existence  would  be 
bolly  inconsistent  with  regulated  liberty,  it  must  follow  that 
wfol  grants  of  special  privileges  must  be  confined  to  cases 
here  they  will  take  from  citizens,  generally,  nothing  which  be- 
ve  pertained  to  them  as  of  common  right.^ 
ChangeM  in  the  General  Laws.  We  have  said  in  another  place 
lit  citizens  have  no  vested  right  in  the  existing  general  laws  of 
»  State  which  can  preclude  their  amendment  or  repeal,  and 
kit  there  is  no  implied  promise  on  the  part  of  the  State  to  pro- 
set  its  citizens  against  incidental  injury  occasioned  by  changes 
I  the  law.  Nevertheless  there  may  be  laws  which  amount  to 
lopositions  on  the  part  of  the  State,  which,  if  accepted  by  indi- 
idnals,  will  become  binding  contracts.  Of  this  class  are  perhaps 
n  be  considered  bounty  laws,  by  which  the  State  promises  the 
■yment  of  a  g^tuity  to  any  one  who  will  do  any  particular  act 
q>poeed  to  be  for  the  State  interest.  Unquestionably  the  State 
lay  repeal  such  a  law  at  any  time  ;  ^  but,  when  the  proposition 
li  been  accepted  by  the  performance  of  the  act  before  the  law 
t  repealed,  the  contract  would  seem  to  be  complete,  and  the 
lomised  gratuity  becomes  a  legal  debt.^  And  where  a  State  was 
fner  of  the  stock  of  a  bank,  and  by  the  law  its  bills  and  notes 
ere  to  be  received  in  payment  of  all  debts  due  to  the  State,  it 

>  In  Live  Stock,  &c.  Aasodation  v.  24    How.    800;   East   Saginaw  Salt 

Bsoent    City,   &c.   Co.,  commonly  Manuf.  Co.  v.  East  Saginaw,  19  Mich. 

»wii  as  the  Slaoghter-Hoose  Case,  259;   s.  c.  2  Am.  Rep.  82,  and  13 

Wall.  86,  the  grant  of  an  exclusive  Wall.  373. 

vilege  in  alanghtering  cattle  in  the         *  People    v,    Aiiditor-Greneral,    9 

ffiity  of  New  Orleans  was  upheld  Mich.  327.    See  Montgomery  v.  Kas- 

ki^  exercise  of  the  police  power.  son,  16  Cal.  189 ;  Adams  v.  Palmer, 

B  Christ  Church  v.  Philadelphia,  51  Me.  480. 
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was  properly  held  that  this  law  constituted  a  contract  with  lb 
who  should  receive  the  bills  before  its  repeal,  and  thatniep 
of  the  law  could  not  deprive  these  holders  of  the  right  nh'tc' 
assured.  Such  a  law,  with  the  acceptance  of  the  bills  tindei 
"comes  within  the  deBiiitioii  of  a  contract.  It  is  a  coot 
founded  upon  a  good  aud  valuable  consideration,  —  aconsiden 
beneficial  to  the  State  ;  as  its  profits  are  increased  by  sustai 
the  credit,  and  consequently  extending  the  circulation,  ol 
paper  of  the  hank."^ 

That  laws  permitting  the  dissolution  of  the  contractor 
riage  are  not  within  the  intention  of  the  clause  of  the  Cotutib 
under  discussion,  seems  to  be  the  prevailing  opinion.^  I 
been  intimated,  however,  that,  so  far  as  property  rights  m 
cerned,  the  contract  must  stand  on  the  same  footing  as  any 
and  that  a  law  passed  after  the  marriage,  vesting  the  prope: 
the  wife  for  her  sole  use,  would  be  void,  as  iinp 
[*285]  the  obligation  of  contracts.^  "But  certainly  there 
such  contract  embraced  in  the  marriage  as  would  pi 
tlie  legislature  changing  the  law,  and  vesting  in  the  wife 
all  property  which  sho  should  acquire  thereafter;  and,  i 
property  had  already  become  vested  in  the  husband,  it  woi 
protected  in  him,  against  legislative  transfer  to  the  wife,  OD 
grounds  than  the  one  here  indicated. 

"  The  obliffotion  of  a  contract,'"  it  is  said,  "  consists  in  its 
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;he  right,  it  necessarily  bears  on  the  obligation  of  the 
avor  of  one  party,  to  the  injury  of  the  other ;  hence 
h,  in  its  operations,  amounts  to  a  denial  or  obstruc- 
ghts  accruing  by  a  contract,  though  professing  to  act 
Dmedy,  is  directly  obnoxious  to  the  prohibition  of  the 
'*  ^  **  It  is  the  civil  obligation  of  contracts  which  [the 
I  is  designed  to  reach ;  that  is,  the  obligation 
^zed  *  by,  and  results  from,  the  law  of  the  [*  286] 
h  it  is  made.  If,  therefore,  a  contract  when 
le  law  of  the  place  declared  to  be  illegal,  or  deemed 
y,  or  a  nude  pact^  it  has  no  civil  obligation ;  because 
iich  cases,  forbids  its  having  any  binding  efficacy  or 
ifers  no  legal  right  on  the  one  party,  and  no  cor- 
sgal  duty  on  the  other.     There  is  no  means  allowed 

1  9.  Hayward,  2  How.  Johnson  v.  Higgins,  8  Met.   (Ky). 

>ligation  of  a  contract  566 ;   People  v.  IngersoU,  58  N.  Y.  1. 

which  binds  the  par-  Requirement    of    a    license   tax  for 

kheir  agreement.     The  permission  to  do  what  a  contract  with 

ich  has  this    binding  the  city  gives  authority  to  do,  without 

it  govern  and  control  *'  let,  molestation,  or  hindrance,''  is 

every  shape  in  which  void.     Stein  v.  Mobile,  49  Ala.  362 ; 

•  bear  upon  it,  whether  20  Am.   Rep.  288.    But  licenses  in 

lidity,  construction,  or  general  are   subject    to    the    taxing 

B,  then,  the  municipal  power.     Home  Ins.  Co.  v,  Augusta, 

ate,   whether  that  be  93  U.  S.  Rep.  116 ;  Read  v.  Beall,  42 

mtten,  which  is  em-  Miss.  472;  Cooley  on  Taxation,  386, 

law  of    the  contract  and  cases  cited.      That  a  constitu- 

Jie    State,    and  must  tional  convention  has  no  more  power 

ughout,  whenever  its  to  violate  the  obligation  of  contracts 

iought  to  be  enforced."  than   the    legislature,  see   Oliver  v, 

in  Ogden  t;.  Saunders,  Memphis,  &c.  R.  R.  Co.,  30  Ark.  128; 

K     **  As  I  understand  anle^  p.  *33,  and  cases  cited.    A  law 

he  contract  forms  its  giving  interest  on  debts,  which  bore 

Ikamptonf  J.,  ibid.  302.  none  when  contracted,  was  held  void 

n  of  the  contract  con-  in   Goggans  v,  Tumispeed,   1  S.  C. 

rer  and  efficacy  of  the  n.  s.  40 ;  b.  c.  7  Am.  Rep.  273.     The 

^lies  to,  and  enforces  legislature  cannot  authorize  the  com- 

:,  the  contract,  or  the  pulsory  extinction  ot  ground  rents,  on 

I  equivalent  for  non-  payment  of  a  sum  in  gross.    Palairet's 

The  obligation    does  Appeal,  67  Penn.   St.  479;   s.  c.  5 

Bubsist  in  the  contract  Am.  Rep.  450.    A  State  law,  discon- 

oiffore,  but  in  the  law  tinuing  a  public  work,  does  not  im- 

he  contract.    This  is  pair  the  obligation  of  contracts,  the 

ik,  in  which  the  Con-  contractor  having  his  just  claim  for 

le  term  *  obligation.' "  damages.    Lord  p.  Thomas,  64  N.  Y. 

f.  818.    And  see  Van  107. 
BMte,    9    Wis.  577; 
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or  rtoognisad  to  enforc«  it ;  for  the  maxim  is  ex  mrdo  fi 
vritmr  eutio.  But,  wheo  it  does  not  £all  within  the  piedi 
of  boing  either  illegal  or  void,  its  oblatory  force  is  ooei 
vitli  its  stapulations." ' 

Saoh  being  the  obligstioD  of  a  contract,  it  is  obvious  tl 
lights  of  the  parties  in  respect  to  it  are  liable  to  be  affe 
many  ways  by  changes  in  the  laws,  which  it  could  not  hr 
the  intention  of  the  constitutional  provision  to  preclude.  ' 
are  few  laws  which  concern  the  general  police  of  a  State. 
government  of  its  citizens,  in  their  intercourse  with  eaci 
or  with  strangers,  which  may  not  in  some  way  or  other  tt 
oontracti  which  they  have  entered  into  or  may  thereafh 
For  what  are  laws  of  evidence,  or  which  concern  remedies, 
and  perjuries,  laws  of  registration,  and  those  which  afisc 
lord  and  tenant,  sales  at  auction,  acts  of  limitation,  ta 
which  limit  the  fees  of  professional  men,  and  the  chsigM 
em  ]ceepers,  and  a  multitude  of  others  which  crowd  the  ( 
every  State,  but  laws  which  affect  the  validity,  construe 
duration,  or  dischaige  of  contracts?"*  But  the  chsi 
theae  laws  are  not  regarded  as  necessarily  affecting  the  ob 
of  contracts.  Whatever  belongs  merely  to  the  remedy, 
altered  aooording  to  the  will  of  the  State,  provided  the  al 
does  not  impair  the  obligation  of  the  contract;"  and  it  d 
impair  it,  provided  it  leaves  the  parties  a  substantial  : 
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in  Hemedies.  It  has  accordingly  been  held  [*  287] 
tanging  remedies  for  the  enforcement  of  legal 
ill  be  valid,  even  though  the  new  remedy  be  less  con- 
1  the  old,  or  less  prompt  and  speedy,^ 
t  impairing  the  obligation  of  the  contract,  the  remedy 
ily  be  modified  as  the  wisdom  of  the  nation  shall 
To  take  a  strong  instance ;  although  the  law  at  the 
itract  is  made  permits  the  creditor  to  take  the  body 
)r  in  execution,  there  can  be  no  doubt  of  the  right  to 
laws  for  this  purpose,  leaving  the  creditor  to  his 


did  V.  Rogers,  8  Barb. 
Furman,  25N.  Y.  214; 
m,  4  Greene  (Iowa), 
I  r.  Judd,  4  Minn.  48:3  ; 
tcher,  6  Minn.  550 ; 
or,  16  Ind.  116;  Smith 
I  Wis.  371 ;  Grosvenor 
S  Me.  369  ;  Van  Ren- 
,  19  N.  Y.  100  ;  Van 
ays,  19  N.  Y.  68  ;  Utch- 
9mber,  42  Barb.  288; 
arez,  7  Tex.  365 ;  Auld 

Kan.  155  ;  Kenyon  v. 
enn.  St.  179 ;  Clark  v. 
Penn.  St.  209;  Kison 
rk.  161 ;  Oliver  r.  Mc- 
rk.  555 ;  Holland  v. 
1    Iowa,    367  ;    Wales 

Mass.  89 ;  Sanders  v. 
[nsurance  Co.,  44  N.  H. 
ger  V,  Brock,  3  Grant's 
Mechanics',  &c.  Bank 
[^onn.  63 ;  Garland  v, 
%  23  Grat.  173. 

Saunders,  12  Wheat. 

Haughton,  9  Pet.  359  ; 
f.  Circuit  Court,  4  Mo. 
.  Hamer,  17  Miss.  310 ; 
0.  Danks,  1  Denio,  128, 
and  1  N.  Y.  129;  Bron- 
ry,  2  Doug.  (Mich.)  38; 

Hubbeirs    Adm'rs,    2 

)  197;  Evans  v.  Mont- 

&  S.  218;  HoUoway  v, 

Iowa,  282;  Sprecker 
1  Wis.  432  ;  Smith  v. 

Wis.   371  ;    Porter    r. 


Mariner,  50  Mo.  364;  Morse  v.  Goold, 
11  N.  Y.  281 ;  Penrose  v.  Erie  Canal 
Co.,  56  Penn.  St.  46;  Smith  v.  Van 
Gilder,  26  Ark.  527;  Coosa  River 
St.  B.  Co.  17.  Barclay,  30  Ala.  120; 
Baldwin  r.  Newark,  38  N.  J.  158; 
Simpson  v.  Savings  Bank,  56  N.  H. 
466. 

^  Sturges  V.  Crowninshield,  4 
Wheat.  122,  per  Marshall,  Ch.  J. 
A  statute  allowing  the  defence  of 
want  of  consideration  in  a  sealed  in- 
strument previously  given  does  not 
violate  the  obligation  of  contracts. 
Williams  o.  Haines,  27  Iowa,  251. 
See  further  Parsons  r.  Casey,  28 
Iowa,  436;  Curtis  r.  Whitney,  13 
Wall.  68;  Cook  v,  Gregg,  46  N.  Y. 
439.  A  statutory  judgment  lien  may 
be  taken  away.  Watson  v.  N.  Y. 
Central  R.  R.  Co.,  47  N.  Y.  157; 
Woodbury  v.  Grimes,  1  Col.  100. 
Contra,  Gunn  v.  Barry,  15  Wall.  610. 
It  may  be  extended  before  it  has 
expired.  Ellis  v.  Jones,  51  Mo.  180. 
The  obligation  of  the  contract  is  not 
impaired  if  a  substantial  remedy  re- 
mains. Richmond  r.  Richmond,  &c. 
R.  R.  Co.,  21  Grat.  611.  Whether 
the  legislature  may  tjike  away  retro- 
spectively the  liability  of  stockholders 
for  corporate  debts,  see  CoflSn  p.  Rich, 
45  Me.  507 ;  Sawyer  v.  Northfield,  7 
Cush.  490.  See  further  Baldwin  v. 
Newark,  38  N.  J.  158 ;  Augusta  Bank 
V.  Augusta,  49  Me.  507;  Thistle  v. 
Frostbury  Coal  Co.,  10  Md.  129. 
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remedy  against  property  alone.  "Confinement  of  the  — _. 
may  be  a  pmiishnient  for  not  performing  liis  contract,  or  m.j\ 
allowed  as  a  means  of  inducing  liim  to  perform  it.  But  theSliI 
may  refnsc  to  inflict  ibis  piinisiiment,  or  may  withhold  this  mM 
and  leave  the  contract  in  full  force.  Imprisonment  is  nopirti 
the  contract,  and  simply  to  release  the  prisoner  does  not  im^ 
the  obligation."  ^  So  the  exemption  laws  of  a  State  miy  \ 
modified  from  time  to  time,  and  the  modifications  made  app^ 
hie  to  existing  contracts,  provided  the  exemptions  are  not  h 
croased  as  to  impair  and  lessen  the  value  of  the  contract  its 
The  State  "may,  if  it  thinks  proper,  direct  that  the  neoesM 
implements  of  agiiciilLure,  or  the  tools  of  the  mechanic, 
arUoles  of  necessity  in  household  furniture,  shall,  like  weuii 
apparel,  not  he  liable  to  execution  on  judgments.  Regulf 
of  this  description  have  always  been  considered,  in  eyeryd 
ilized  community,  as   properly  belonging  to  the  remedy,  to 

exercised  or  not,  by  every  sovereignty,  according 
[•288]  its  own   views  of  policy  and  humanity.     It*  must  i 

side  in  every  State  to  enable  it  to  secure  its  citJH 
from  unjust  nnd  harassing  litigiition,  and  to  protect  lliem 
those  pui-suits  which  are  necessary  to  the  existence  auJ  *< 
being  of  every  community."  ^ 

'   Stiirges     r.     CrowniiiBhii-ld,      4     Gunn  r.  Barry.  44  Geo.  331.    Rl 
Wheat.    123.  per    Mrir<!ia!t.   Ch.   .1.;     been    decided   tlist   n  hrMneyt^ix) 
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«  which  change  the  rules  of  evidence  relate  to  the 
j;  and  while,  as  we  have  elsewhere  shown,  such  laws 
neral  principles,  be  applied  to  existing  causes  of  ac- 
>,  it  is  plain  that  they  are  not  precluded  from  such 
by  the  constitutional  clause  we  are  considering.^  And 
held  that  the  legislature  may  even  take  away  a  com- 
tmedy  altogether,  without  substituting  any  in  its  place, 
md  efficient  remedy  remains.  Thus,  a  law  abolishing 
rent  has  been  sustained  as  applicable  to  leases  in  force 
ge  ;  ^  and  it  was  also  held  that  an  express  stipulation 
,  that  the  lessor  should  have  this  remedy,  would  not 
e  legislature  from  abolishing  it,  because  this  was  a 
cerning  which  it  was  not  competent  for  the  parties  to 
such  manner  as  to  bind  the  hands  of  the  State.  In 
^  of  the  court :  ^*  If  this  is  a  subject  on  which  parties 
^t,  and  if  their  contracts  when  made  become  by  virtue 
ititution  of  the  United  States  superior  to  the  power  of 
;ure,  then  it  follows  that  whatever  at  any  time  exists 
he  machinery  for  the  administration  of  justice  may  be 
1,  if  parties  choose  so  to  agree.  That  this  can  scarcely 
within  the  contemplation  of  the  makers  of  the  Con- 
nd  that  if  it  prevail  as  law  it  will  give  rise  to  grave 
ices,  is  quite  obvious.  Every  such  stipulation  is  in  its 
3  conditional  upon  the  lawful  continuance  of 
h  The  State  is  no  party  to  *  their  contract.  [*  289J 
i  to  afford  adequate  process  for  the  enforce- 
hts  ;  but  it  has  not  tied  its  own  hands  as  to  the  modes 
\»  will  administer  justice.  Those  from  necessity  belong 
erne  power  to  prescribe  ;  and  their  continuance  is  not 
of  contract  between  private  parties.  In  truth,  it  is 
>robable  that  the  parties  made  their  agreement  with 
3  the  possible  abolition  of  distress  for  rent.  The  first 
his  special  provision  is,  that  the  lessor  may  distrain, 
^r,  or  resort  to  any  other  legal  remedy,  and  the  second 

Meroer,  15  Barfo.  818 ;  Bronson  v,  Kinzie,  1  How.  311 ;  Mo- 

len,  89  N.  H.  804;  How-  Cracken  v.   Hayward,  2  How.   608  ; 

G4  N.  Y.  262;  pasty  pp.  Curtis  v.  Whitney,  18  Wall.  68. 

On  this  subject  see  the  ^  Van  Rensselaer  o.  Synder,  9  Barb. 

the  federal  courts,  Star-  302,  and   13  N.   Y.  299;   Guild   v. 

uuhield,  4  Wheat.  122;  Rogers,  8  Barb.  502;  Conkey  v.  Hart, 

uuteB,  12  Wheat.  218 ;  14  N.  Y.  22. 

28 
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is,  ibaS  in  cases  of  distress  the  lessee  waives  the  exei 
eertain  property  from  the  process,  which  by  law  wm  e 
This  waiver  of  exemption  was  undoubtedly  the  subfitAn 
which  the  parties  had  in  view ;  but  yet  perhaps  their 
osnnot  be  confined  to  this  object,  and  it  may  therefore  1 
to  consider  the  contract  as  if  it  had  beeu  their  clear  pi 
preserve  their  legal  remedy,  even  if  the  legislature  sho 
fit  to  abolish  it.  In  that  aspect  of  it  the  contract  was 
over  which  they  had  no  control."  ' 

But  s  law  which  deprives  a  party  of  all  legal  remedy  i 
eesariljrbevoid.  "If  the  legislature  of  the  State  were  to  i 
to  make  a  law  preventing  the  legal  remedy  upon  a  con 
folly  made,  and  binding  on  the  party  to  it,  there  is  no 
that  aoch  legislature  would,  by  such  act,  exceed  its  I 
poweiS'  Such  an  act  must  necessarily  impair  the  obi 
the  contract  within  the  meaning  of  the  Constitution. 
has  been  held  in  regard  to  those  cases  in  which  it  w 
to  deprive  certain  classes  of  persons  of  the  right  to 
init«,  because  of  their  having  participated  in  rebellic 
the  government.'     And  where  a  statute  does  not  leai 

1  Conker  v.   Hart,  14  N.  Y.  30;  of  &  State,  in  an  ameodfli 

dtlng  Handy  f.  Chatfield,  23  Wend,  constitution,   taking  am] 

SC;  HaMn  0.  Haile,  IS  Wheat.  370;  action,  or  other  rights.Ml 

Btocking  v.  Hunt,  3  Ucnio,  374  ;  and  abstain  from  impturing  tb 

Tan  Beonelaer  r.   Snyder,   13  N.  Y.  of  contracts,  and  from  inq 
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bstantial  remedy  according  to  the  course  of  justice  as  it 
edat  the  time  the  contract  was  made,  but  shows  upon  its 
an  intention  to  clog,  hamper,  or  embarrass  the  proceedings 
iibrce  the  remedy,  so  as  to  destroy  it  entirely,  and 
impair  the  contract  so  far  as  it  is  in  the  *  power  of  [*  290] 
^lature  to  do  it,  such  statute  cannot  be  regarded 
nere  regulation  of  the  remedy,  but  is  void,  because  a  sub- 
al  denial  of  right.^ 

bas  also  been  held  where  a  statute  dividing  a  town  and 
mrating  a  new  one  enacted  that  the  new  town  should  pay 
jportion  towards  the  support  of  paupers  then  constituting 
ige  against  the  old  town,  that  a  subsequent  statute  ex- 
jng  the  new  town  from  this  liability  was  void  as  impair- 
le  contract  created  by  the  first-mentioned  statute ;  ^  but 
are  cases  which  have  reached  a  different  conclusion,  reason- 
3m  the  general  and  almost  unlimited  control  which  the  State 
s  over  its  municipalities.^  In  any  case  the  lawful  repeal  of 
ute  cannot  constitutionally  be  made  to  destroy  contracts 
have  been  entered  into  under  it ;  these  beiilg  legal  when 
they  remain  valid  notwithstanding  the  repeal.^ 
where,  by  its  terms,  a  contract  provides  for  the  payment 
iney  by  one  party  to  another,  and,  by  the  law  then  in  force, 
rty  would  be  liable  to  be  seized,  and  sold  on  execution  to 
ighest  bidder,  to  satisfy  any  judgment  recovered  on  such 
tot,  a  subsequent  law,  forbidding  property  from  being  sold 
ecution  for  less  than  two-thirds  the  valuation  made  by  ap- 
is, pursuant  to  the  directions  contained  in  the  law,  though 
sing  to  act  only  on  the  remedy,  amounts  to  a  denial  or 
lotion  of  the  rights  accruing  by  the  contract,  and  is  directly 
ious  to  the  prohibition  of  the  Constitution.^   So  a  law  which 


mv.  Akin,  44  Geo.  420.  But  this 
id  as  regards  contracts  entered 
ifore  the  passage  of  the  law. 
•  V.  Whitehead,  16  WaU.  314. 
itman  v.  Bond,  15  Wis.  28. 
ootrol  of  remedies,  see  post^  p. 

wdoinham  v.  Richmond,  6  Me. 

i  oA/e,  p.  *19d,  and  cases  cited 

olomne   Redemption    Co.    o. 


Sedgwick,  15  Cal.  515 ;  McCauley 
r.  Brooks,  16  Cal.  11 ;  Commonwealth 
r.  New  Bedford  Bridge,  2  Gray,  339  ; 
State  V.  Phalen,  3  Harr.  441 ;  State  v. 
Hawthorn,  9  Mo.  389. 

^  McCracken  v.  Hay  ward,  2  How. 
608;  Willard  v,  Longstreet,  2  Doug. 
(Mich.)  172 ;  Rawley  v.  Hooker,  21 
Ind.  144.  So  a  law  which,  as  to  ex- 
isting mortgages  foreclosable  by  sale, 
prohibits  the  sale  for  less  than  half 
the  appraised  value  of  the  land,  is 
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is,  that  in  oaaes  of  distreBs  the  lessee  waives  the  exemptioD  of 
oertain  proper^  from  tbe  process,  which  by  I&w  was  exempted. 
Tliis  waiver  of  ezemptioD  was  undoubtedly  the  substantial  thing 
whicli  the  partieB  had  in  view;  but  yet  perhaps  their  language 
oaDDot  be  confined  to  this  object,  and  it  may  therefore  be  proper 
to  ooiuideT  the  oontract  as  if  it  had  been  their  clear  purpose  to 
preaerve  their  legal  remedy,  even  if  the  legislature  should  think 
fit  to  abolish  it.  In  that  aspect  of  it  the  contract  was  a  subject 
over  whioh  tbej  had  no  control."  ' 

Bat  a  law  which  deprives  a  party  of  all  legal  remedy  must  neo- 
Maazily  be  void.  "  If  the  legislature  of  the  State  were  to  undertake 
to  nuika'a  law  preventing  the  legal  remedy  upon  a  contract  law- 
fully made,  and  binding  on  tbe  party  to  it,  there  is  no  question 
that  taoh  legifllatare  would,  by  such  act,  exceed  its  legitimate 
powan.  Soch  an  act  must  necessarily  impair  the  obligation  of 
di9  oontraot  within  tbe  meaning  of  the  Constitution." '  This 
baa  been  held  in  regard  to  those  cases  in  which  it  was  sought 
to  deprive  certain  classes  of  persons  of  the  right  to  maiutain 
■oita,  becauae  of  their  having  participated  in  rebellion  against 
tiie  government.'    And  where  a  statute  does  not  leave  a  party 

1  Conlcey  v-  Hkrt,  U  N.  Y.  30;  of  a  State,  in  an  amendment  to  their 

aUl^  Hhm^  v.  Ourtfleld,  23  Wend,  constitution,   taking   awaj   righta   of 

U;  Hhod  v.  Haila,  12  Wheat.  3T0;  action,  or  other  rights,  ao  long  as  they 

StaeUng  «.  Hont,  8  Denio,  274  ;  and  abstain  from  impairing  the  obligation 

Tan  BanMBlaer  v.  Snyder,  13  N.  V,  of  contracts,  and  from  imposing  pnn- 
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a  substantial  remedy  according  to  the  course  of  justice  as  it 
existed  at  the  time  the  contract  was  made,  but  shows  upon  its 
face  an  intention  to  clog,  hamper,  or  embarrass  the  proceedings 
to  enforce  the  remedy,  so  as  to  destroy  it  entirely,  and 
thus  impair  the  contract  so  far  as  it  is  in  the  *  power  of  [*  290] 
the  legislature  to  do  it,  such  statute  cannot  be  regarded 
as  a  mere  regulation  of  the  remedy,  but  is  void,  because  a  sub- 
stantial denial  of  right.^ 

It  has  also  been  held  where  a  statute  dividing  a  town  and 
incorporating  a  new  one  enacted  that  the  new  town  should  pay 
its  proportion  towards  the  support  of  paupers  then  constituting 
a  charge  against  the  old  town,  that  a  subsequent  statute  ex- 
onerating the  new  town  from  this  liability  was  void  as  impair- 
ing the  contract  created  by  the  first-mentioned  statute ;  *  but 
there  are  cases  which  have  reached  a  different  conclusion,  reason- 
ing from  the  general  and  almost  unlimited  control  which  the  State 
retains  over  its  municipalities.^  In  any  case  the  lawful  repeal  of 
a  statute  cannot  constitutionally  be  made  to  destroy  contracts 
which  have  been  entered  into  under  it ;  these  beiAg  legal  when 
made,  they  remain  valid  notwithstanding  the  repeal.^ 

So  where,  by  its  terms,  a  contract  provides  for  the  payment 
of  money  by  one  party  to  another,  and,  by  the  law  then  in  force, 
property  would  be  liable  to  be  seized,  and  sold  on  execution  to 
the  highest  bidder,  to  satisfy  any  judgment  recovered  on  such 
contract,  a  subsequent  law,  forbidding  property  from  being  sold 
on  execution  for  less  than  two-thirds  the  valuation  made  by  ap- 
praisers, pursuant  to  the  directions  contained  in  the  law,  though 
professing  to  act  only  on  the  remedy,  amounts  to  a  denial  or 
obstruction  of  the  rights  accruing  by  the  contract,  and  is  directly 
obnoxious  to  the  prohibition  of  the  Constitution.*   So  a  law  which 


Welbom  v.  Akin,  44  Geo.  420.  But  this 
IB  denied  as  regards  contracts  entered 
into  before  the  passage  of  the  law. 
Walker  t;.  Whitehead,  16  Wall.  314. 

1  Oatman  v.   Bond,  15   Wis.   28. 
Afl  to  control  of  remedies,  see  post^  p. 

♦asi. 

*  Bowdoinham  v,  Richmond,  6  Me. 
112. 

*  See  ante,  p.  *193,  and  cases  cited 
in  note. 

^  Taolomne  Redemption    Co.    p. 


Sedgwick,  15  Cal.  515 ;  McCauley 
V,  Brooks,  16  Cal.  11 ;  Commonwealth 
V,  New  Bedford  Bridge,  2  Gray.  339  ; 
State  r.  Phalen,  3  Harr.  441 ;  State  v. 
Hawthorn,  9  Mo.  389. 

*  McCracken  o.  11  ay  ward,  2  How. 
608;  Willard  v,  Longstreet,  2  Doug. 
(Mich.)  172  ;  Rawley  v.  Hooker,  21 
Ind.  144.  So  a  law  which,  as  to  ex- 
isting mortgages  foreclosable  by  sale, 
prohibits  the  sale  for  less  than  half 
the  appraised  value  of  the  land,  is 


866  OOKSTITUTIONAL  LIMITATIONS.  [CH.  LX. 

take*  away  from  mortgagees  the  right  to  possession  under  theii 
mox^agM  onii]  after  foreclosure  is  void,  becHUse  depriving  them 
<tf  .the  right  to  the  rent«  and  profits,  which  was  a  valuable  portion 
of  the  right  Moared  by  tlie  contract.  '*  By  this  act  the  mortgagee 
k  nqaired  to  incur  the  additional  expense  of  foreclosure,  before 
obtuning  posBenion,  and  is  deprived  of  the  right  to  add  to  hia 
■eoarity,  by  the  perception  of  the  rents  and  profits  of  the  premises, 
daring  theiime  required  to  accomplish  this  and  the  time  of  re- 
(UnptioD,  and  during  that  time  the  reut6  and  profits  are  given  to 
anodier,  who  may  or  may  not  appropriate  them  to  the  payment 

of  the  debt,  as  he  chooses,  and  the  mortgagee  in  the 
[*  8m}  *  mean  time  is  subjected  to  the  risk,  often  considerable, 

of  the  depreciation  in  the  value  of  the  security."  '  So  a 
law  is  Toid  whioh  extends  the  time  for  the  redemptioo  of  lands 
■old  on  execudoni  or  for  delinquent  taxes,  after  the  sates  have 
bs«B  made ;  for  in  such  a  case  the  contract  with  the  purchaser, 
and  for  which  he  has  paid  his  money,  is,  that  he  shall  have  title 
■t  the  time  thenprovided  by  the  law;  and  to  extend  the  time 
for  redemption  ii  to  alter  tlie  substance  of  the  contract,  as  much 
M  would  be  the  eztenaion  of  the  time  for  payment  of  a  promis- 

vQidfov  thanuae  nHon.     Gantley'a  Paige,  484;  Jamea  v.  StuU,  9  Barb. 

LlIB  •.  Swing,  8  How.  707 ;  Bron-  482 ;  Cook  ir.   Gray,  2  HoustoD,  455. 

aon  -    TV-*'.  1  How.  811.    And  a  Id  the  last  case  it  was  held  that  a 

law  Mithariiuig  prapoitj  to  be  turned  statute   shortening  the   notice   to   be 

ont  In  —tilfiwtion   of  *   contract  is  Riven   on  forecloaure  of   a  mort^a^ 
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sory  note.^  So  a  law  which  shortens  the  time  for  redemption 
from  a  mortgage,  after  a  foreclosure  sale  has  taken  place,  is  void ; 
the  rights  of  the  party  being  fixed  by  the  foreclosure  and  the  law 
then  in  force,  and  the  mortgagor  being  entitled,  under  the  law, 
to  possession  of  the  laud  until  the  time  of  redemption  expires.^ 
And  where  by  statute  a  purchaser  of  lands  from  the  State  had 
the  right,  upon  the  forfeiture  of  his  contract  of  purchase  for  the 
non-payment  of  the  sum  due  upon  it,  to  revive  it  at  any  time 
before  a  public  sale  of  the  lands,  by  the  payment  of  all  sums  due 
upon  the  contract,  with  a  penalty  of  five  per  cent,  it  was  held  that 
this  right  could  not  be  taken  away  by  a  subsequent  change  in  the 
law  which  subjected  the  forfeited  lands  to  private  entry 
and  sale.*  And  a  statute  which  *  authorizes  stay  of  exe-  [*  292] 
cation,  for  an  unreasonable  or  indefinite  period,  on  judg- 
ments rendered  on  pre-existing  contracts,  is  void,  as  postponing 
pHjrment,  and  taking  away  all  remedy  during  the  continuance  of 
the  stay.^    And  a  law  is  void  on  this  ground  which  declares  a  for- 


^  Robiuson  o.  Howe,  13  Wis.  341 ; 
Dikeman  v.  Dikeman,  11  Paige,  484  ; 
Goenen  o.  Schroeder,  8  Minn.  387. 
But  see  Stone  v.  Basset,  4  Minn. 
298  ;  Ueyward  v.  Judd,  4  Minn.  483 ; 
Freeborn  v.  Pettibone,  5  Minn.  277. 

<  Cargill  p.  Power,  1  Mich.  369. 
The  contrary  ruUng  was  made  in 
BaUer  v.  Palmer,  1  Hill,  324,  by 
analogy  to  the  Statute  of  Limitations. 
The  statute,  it  was  said,  was  no  more 
in  effect  than  saying  :  **  Unless  you 
redeem  within  the  shorter  time  pre- 
scribed, you  shall  have  no  action  for 
a  recovery  of  the  land,  nor  shall  your 
defence  against  an  action  be  allowed, 
provided  you  get  possession.'*  And 
in  Bobinson  v.  Howe,  13  Wis.  346, 
the  court,  speaking  of  a  similar  right 
in  a  party,  say  :  **  So  far  as  his  right 
of  redemption  was  concerned,  it  was 
not  derived  from  any  contract,  but 
was  given  by  the  law  only  ;  and  the 
time  within  which  he  might  exercise 
it  might  be  shortened  by  the  legisla- 
ture, provided  a  reasonable  time  was 
left  in  which  to  exercise  it,  without 
impairing  the  obligation  of  any  con- 


tract.'' And  see  Smith  p.  Packard, 
12  Wis.  371,  to  the  same  effect. 

'  State  p.  Commissioners  of  School 
and  University  lauds,  4  VV^is.  414. 

*  Chadwick  p.  Moore,  8  W.  &  8. 
49  ;  Bunn  p.  Gorgas,  41  Penn.  St. 
441  ;  Stevens  p.  Andrews,  31  Mo. 
205  ;  Hasbro uck  e;.  Shipman,  16  Wis. 
296.  In  Breitenbach  p.  Bush,  44 
Penn.  St  313,  and  Coxe  p.  Martin, 
44  Penn.  St.  322,  it  was  held  that  an 
act  staying  all  civil  process  against 
volunteers  who  had  enlisted  in  the 
national  service  for  three  years  or 
during  the  war  was  valid,  —  ^^  during 
the  war"  being  construed  to  mean 
unless  the  war  should  sooner  termi- 
nate. See  also  State  p.  Carew,  13 
Rich.  498.  A  general  law  that  all 
suits  pending  should  be  continued 
until  peace  between  the  Confederate 
States  and  the  United  States,  was 
held  void  in  Burt  p.  Williams,  24 
Ark.  94.  See  also  Taylor  p.  Steams, 
18  Grat.  244  ;  Hudspeth  p.  Davis,  41 
Ala.  389 ;  Aycock  p.  Martin,  37  Geo. 
124;  Coffman  p.  Bank  of  Kentucky, 
40  Miss.  29  ;  Jacobs  p.  Smallwood, 
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I  leiture  of  the  charter  of  a  corporation  for  acta  or  omissiona  whioli 
Voonatituted  no  cause  of  forfeiture   at  the  time  they  occurred.' 
And  it  has  beeu  held  that  where  a  statute  authorized  a  municipal 
1  oorporatioti  to  issue  bonds,  and  to  exercise  the  power  of  local  tax- 
Etion  ill  order  to  pay  them,  and  persons  boufr'it  and  paid  value 
for  bonds  issued  accordingly,  this  power  of  taxation  is  part  of  the 
ooutract.  and  cannot  be  witlidiawn  until  the  bonds  are  aatis6eil; 
'  that  an  attempt  to  repeal  or  restrict  it  by  statute  is  void  ;  and  that 
uiileHS  the  corporation  imposes  and  collects  the  tax  in  all  respects 
9  if  the  subsequent  statute  had  not  been  passed,  it  will  be  com- 
pelled to  do  so  by  mandainug.^     And  it  has  also  been  held  that  a 
fitatute  repealing  a  foi-mer  statute,  which  made  the  Btock  of  stock- 
holders in  a  corporation  liable  for  ita  debts,  was,  in  respect  to 
creditora  existing  at  the  time  of  the  repeal,  a  law  impairing  the 
obligation  of  contracts.^     In  each  of  these  cases  it  is  evi- 
£•  293]  dent  that  substantial  rights  •  were  affected  ;  and  so  far  as 
the  laws  which  were  held  void  operated  upon  the  remedy, 
I  they  cither  had  an  effect  equivalent  to  importing  some  new  atipu- 
■  lation  into  the  contract,  or  they  failed  to  leave  the  party  a  sub- 
,  Btantial  remedy  such  as  was  assured  to  him  by  the  law  in  force 


'    03  N.  C.   US;  Cutla  v.   Hardee, 
Geo.HSO;  ScjuentrationCnsoB,  3< 
088,     A  Ihw  permitting  a  year' 
upon    judgint-'uts    where 


iiS    emptiag   soldiers  from  civil   proceu 

Tex.     until  thirty  days  after  their  discharge 

I  Htay     from  military  service  whs  held  valid 

to  all   coatructs   subsequenily  eu- 
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T^hen  the  contract  was  made.  In  Pennsylvania  it  has  been  held 
that  a  statute  authorizing  a  stay  of  execution  on  contracts  in 
which  the  debtor  had  waived  the  right  was  unconstitutional ;  ^ 
but  it  seems  to  us  that  an  agreement  to  waive  a  legal  privilege 
which  the  law  gives  as  a  matter  of  State  policy  cannot  be  bind- 
ing upon  a  party,  unless  the  law  itself  provides  for  the  waiver.* 

Where,  however,  by  the  operation  of  existing  laws,  a  contract 
cannot  be  enforced  without  some  new  action  of  a  party  to  fix  his 
liability,  it  is  as  competent  to  prescribe  by  statute  the  requisites 
to  the  legal  validity  of  such  act  as  it  would  be  in  any  case  to 
prescribe  the  legal  requisites  of  a  contract  to  be  thereafter  made. 
Thus,  though  a  verbal  promise  is  sufficient  to  revive  a  debt  barred 
by  the  Statute  of  Limitations  or  by  bankruptcy,  yet  this  rule 
may  be  changed  by  a  statute  making  all  such  future  promises 
void  unless  in  writing.^  It  is  also  equally  true  that  where  a  legal 
impediment  exists  to  the  enforcement  of  a  contract  which  parties 
have  entered  into,  the  constitutional  provision  in  question  will 
not  preclude  the  legislature  from  removing  such  impediment  and 
validating  the  contract.  A  statute  of  that  description  would  not 
impair  the  obligation  of  contracts,  but  would  perfect  and  enforce 
it.^  And  for  similar  reasons  the  obligation  of  contracts  is  not 
impaired  by  continuing  the  charter  of  a  corporation  for  a  certain 
period,  in  order  to  the  proper  closing  its  business.^ 

State  Insolvent  Laws.  In  this  connection  some  notice  may 
seem  requisite  of  the  power  of  the  States  to  pass  insolvent  laws, 
and  the  classes  of  contracts  to  which  they  may  be  made  to  apply. 
As  this  whole  subject  has  been  gone  over  very  often  and  very 
fully  by  the  Supreme  Court  of  the  United  States,  and  the  impor- 
tant questions  seem  at  last  to  be  finally  set  at  rest,  and  moreover 
as  it  is  comparatively  unimportant  while  a  federal  bank- 
rupt law  exists,  we  shall  *  content  ourselves  with  giving  [*  294] 
what  we  understand  to  be  the  conclusions  of  the  court. 

*  Billmeyer  v,  Evans,  40  Penn.  St.  *  As  where  the  defence  of  usury  to 
324 ;  Lems  v.  Lewis,  44  Penn.  St.  a  contract  is  taken  away  by  statute. 
127.  See  Laucks'  Appeal,  24  Penn.  Welsh  v,  Wadsworth,  30  Conn.  149  ; 
426  ;  Case  v,  Dunmore,  23  Penn.  93 ;  Curtis  v.  Leavitt,  15  N.  Y.  9.  And 
Bowman  v.  Smiley,  31  Penn.  225.  see   Wood  v.   Kennedy,  19   Ind.   68, 

*  See  Conkey  ».  Hart,  14  N.  Y.  and  the  cases  cited,  post^  pp.  *375, 
30;  Handy  v.  Chatfield,  23  Wend.  35.  ♦376. 

*  Joy  9.  Thompson,  1  Doug.  ^  Foster  v.  Essex  Bank,  16  Mass. 
(Mich.)   373  ;    Kingsley  o.   Cousins,  245. 

47  Me.  91. 
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1.  The  WTenl  States  have  power  to  legislate  on  the  Biibject  of 
banknipt  aod  insolvent  laws,  subject,  however,  to  the  authority 
ooofeiTed  upon  Congress  by  the  Constitution  to  adopt  a  uniform 
lyitem  of  bankruptcy,  which  authority,  when  exercised,  is  pan- 
mount,  and  State  enactments  in  conflict  with  those  in  Cougress 
upon  the  subject  must  give  way.' 

S.  Such  State  laws,  however,  discharging  the  person  or  the 
property  of  the  debtor,  and  thereby  terminating  the  legal  obligsr 
tion  of  the  debts,  cannot  constitutionally  be  made  to  apply  to 
eontiaots  entered  into  before  they  were  passed,  but  they  may  be 
made  i^jplioable  to  such  future  contracts  as  can  be  considered  as 
iMving  bean  made  in  reference  to  them.^ 

8.  Contracts  made  within  a  State  where  an  insolvent  law  exists, 
between  oitieens  of  that  State,  are  to  be  considered  as  made  in 
reference  to  the  law,  and  are  subject  to  its  provisions.  But  the 
law  oannot  apply  to  a  conti-act  made  in  one  State  between  a  citi- 
un  thereof  and  a  citizen  of  another  State,'  nor  to  contracts  not 
made  within  the  State,  even  though  made  between  citizens  of  the 
same  State,*  except,  perhaps,  where  they  are  citizens  of  the  State 
pHling  the  law.'  And  where  the  contract  is  made  between  a 
dtixen  of  one  State  and  a  citizen  of  another,  the  circumstance 
that  the  oonfzact  is  made  payable  in  the  State  where  the  insolvent 
law  ezists  will  not  render  such  contract  subject  to  be  discharged 
nndez  the  law.'    If,  however,  the  creditor  in  any  of  these  cases 
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the  right  to  life,  liberty,  and  property,  are  made  by  the  thirteenth 
and  fourteenth  amendments  to  the  Constitution  of  the  United 
States;  and  these  will  be  referred  to  in  the  two  succeeding  chap- 
ters.^ The  most  important  clause  in  the  foui'teenth  amendment 
is  that  part  of  section  1  which  declares  that  all  persons  born  or 
naturalized  in  the  United  States,  and  subject  to  the  jurisdiction 
thereof,  are  citizens  of  the  United  States  and  of  the  State  wherein 
they  reside.^  This  provision  very  properly  puts  an  end  to  any 
question  of  the  title  of  the  freedmen  and  others  of  their  race  to 
the  rights  of  citizenship ;  but  it  may  be  doubtful  whether  the 
farther  provisions  of  the  same  section  surround  the  citizen  with 
any  protections  additional  to  those  before  possessed  under  the 
State  constitutions;  though,  as  a  principle  of  State  constitu- 
tional law  has  now  been  made  a  part  of  the  Constitution  of  the 
United  States,  the  effect  will  be  to  make  the  Supreme  Court  of 
the  United  States  the  final  arbiter  of  cases  in  which  a  violation 
of  this  principle  by  State  laws  is  complained  of,  inasmuch  as  the 
decisions  of  the  State  courts  upon  laws  which  are  supposed  to 
violate  it  will  be  subject  to  review  in  that  court  on  appeal.^ 


*  See  ante,  p.  ♦ll ;  post,  pp.  •299, 
•397. 

*  The  complete  text  of  this  section 
is  as  follows  :  **  Section  1.  All  per- 
sons bom  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction 
thereof,  are  citizens  of  the  United 
States,  and  of  the  State  wherein  they 
reside.  No  State  shall  make  or  en- 
force any  law  which  shall  abridge  the 
privileges  and  immunities  of  citizens 
of  the  United  States;  nor  shall  any 
State  deprive  any  person  of  life,  lib- 
erty, or  property,  without  due  process 
of  law,  nor  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of 
the  laws." 

*  See  ante,  pp.  ♦12-*14.  Notwith- 
standing this  section,  the  protection 
of  all  citizens  in  their  privileges  and 
immunities,  and  in  their  right  to  an 
impartial  administration  of  the  laws, 
is  just  as  much  the  business  of  the 
indiridoal   States  as  it  was  before. 


This  amendment  of  the  Constitution 
does  not  concentrate  power  in  the 
general  government  for  any  purpose  of 
police  government  within  the  States ; 
its  object  is  to  preclude  legislation  by 
any  State  which  shall  **  abridge  the 
pririleges  or  immimities  of  citizens  of 
the  United  States,"  or  *' deprive  any 
person  of  life,  liberty,  or  property 
without  due  process  of  law,"  or 
**  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the 
laws; "  and  Congress  is  empowered  to 
pass  all  laws  necessary  to  render  such 
unconstitutional  State  legislation  in- 
effectuaL  This  amendment  has  re- 
ceived a  very  full  examination  at  the 
hands  of  the  Supreme  Court  of  the 
United  States  in  the  Slaughter-House 
Case,  16  Wall.  36,  and  in  United 
States  r.  Cruikshanks,  92  U.  S.  Rep. 
542,  with  the  conclusion  above  stated. 
See  Story  on  Const.  (4th  ed.)  App.  to 
Vol.  U. 
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[•265]  'CHAPTER    X. 

OF   THE   CONSTITDTIONAL    PROTECTIONS    TO    PERSONAL    LIBEaTY. 

Although  the  people  from  whom  we  derive  our  laws  now 
po8sess  a  larger  share  of  civil  and  political  liberty  than  any  othvr 
iQ  Europe,  there  was  a  period  in  their  history  when  a  considera- 
ble proportion  were  in  a  condition  of  servitude.  Of  the  servile 
claaeKis  one  poTtion  were  villeing  regardant,  or  serfs  attached  to 
tJie  Boil,  and  transferable  with  it,  but  not  otherwise,^  while  the 
other  portion  were  villeing  in  (fro»s,  whose  condition  resembh'd 
that  of  the  slaves  known  to  modern  law  in  America.*  How  these 
people  became  reduced  to  this  unhappy  condition,  it  may  not  be 
possible  to  determine  at  this  diKtauce  of  time  with  entire  accuracy ; 
but  in  regard  to  the  first  class,  we  may  suppose  that  when  n  con- 
queror seized  the  territory  upon  which  he  found  them  living,  he 
Beized  also  the  people  as  a  part  of  the  lawful  prize  of  war,  prant- 
iug  them  life  on  condition  of  their  cultivating  the  soil  for  his  use ; 
and  that  the  second  were  often  persons  whose  lives  had  been 
spared  ou  the  fielij  of  battle,  and  whose  ownership,  in  accordance 

with  1^1.0  ».».*»m  «.rKaf).»»....i  flmoa    Tvnii1<4  norfoin  »n  rha  i^bm».» 
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it  has  been  estimated  that  one-half  of  the  Anglo-Saxons  were  in 
a  condition  of  servitude,  and  if  we  go  back  to  the  time  of  the 
Conquest,  we  find  a  still  larger  proportion  of  the  people  held  as 
the  property  of  their  lords,  and  incapable  of  acquiring  and  hold- 
ing any  property  as  their  own.^  Their  treatment  was  such  as 
might  have  been  expected  from  masters  trained  to  war  and  vio- 
lence, accustomed  to  think  lightly  of  human  life  and  human 
suffering,  and  who  knew  little  of  and  cared  less  for  any  doctrine 
of  human  rights  which  embraced  within  its  scope  others  besides 
the  governing  classes. 

It  would  be  idle  to  attempt  to  follow  the  imperceptible 
steps  by  *  which  involuntary  servitude  at  length  came  to  [*  296] 
an  end  in  England.  It  was  never  abolished  by  statute,^ 
and  the  time  when  slavery  ceased  altogether  cannot  be  accurately 
determined.^  The  causes  were  at  work  silently  for  centuries; 
the  historian  did  not  at  the  time  note  them ;  the  statesman  did 
not  observe  them ;  they  were  not  the  subject  of  agitation  or  con- 
troveray;  but  the  time  arrived  when  the  philanthropist  could 
examine  the  laws  and  institutions  of  his  country,  and  declare 
that  slavery  had  ceased  to  be  recognized,  though  at  what  precise 
point  in  legal  history  the  condition  became  unlawful  he  might 


^  Hume,  History  of  England,  Vol. 
I.  App.  1. 

*  Barrington  on  the  Statutes  (3d 
ed.)  272. 

*  Mr.  Hargrave  says,  at  the  com- 
mencement of  the  seventeenth  century. 
20  State  Trials,  40;  May,  Const.  Hist. 
c.  11.  And  Mr.  Barrington  (On  Stat. 
8d  ed.  p.  278)  cites  from  Rymer  a 
commission  from  Queen  Elizabeth  in 
the  year  1574,  directed  to  Lord  Burgh- 
ley  and  Sir  Walter  Mildmay,  for  in- 
quiring into  the  lands,  tenements,  and 
other  goods  of  all  her  bondmen  and 
bondwomen  in  the  counties  of  Corn- 
wall, Devonshire,  Somerset,  and  Glou- 
cester, such  as  were  by  blood  in  a 
slavish  condition,  by  being  bom  in 
any  of  her  manors,  and  to  compound 
with  any  or  all  of  such  bondmen  or 
bondwomen  for  their  manumission 
and  freedom.  And  this  commission, 
be  says,  in  connection  with  other  cir- 
cumstances, explains  why  we  hear  no 


more  of  this  kind  of  servitude.  And 
see  Crabbe,  History  of  English  Law 
(ed.  of  1829),  574.  This  author  says 
that  villeinage  had  disappeared  by  the 
time  of  Charles  II.  Hurd  says  in 
1661.  Law  of  Freedom  and  Bond- 
age, Vol.  I.  p.  136.  And  see  2  Bl. 
Com.  96.  Lord  Campbell's  Lives  of 
the  Chief  Justices,  c.  5.  Macaulay 
says  there  were  traces  of  slavery  un- 
der the  Stuarts.  History  of  England, 
c.  1.  Hume  (History  of  England, 
c.  23)  thinks  there  was  no  law  recog- 
nizing it  after  the  time  of  Henry  VIL, 
and  that  it  had  ceased  before  the 
death  of  Elizabeth.  Froude  (History 
of  England,  c.  1)  says  in  the  reign  of 
Henry  VIII.  it  had  practically  ceased. 
Mr.  Christian  says  the  last  claim  of 
villeinage  which  we  find  recorded  in 
our  courts  was  in  15th  James  I.  Noy, 
27;  11  State  Trials,  342.  Note  to 
Blackstone,  Book  2,  p.  96. 
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not  be  aUe  to  detenniDe.  Among  the  causes  of  its  abn^ation 
1m  might  be  kble  to  eau'merate:  1.  That  the  slaves  were  of  the 
nme  race  Tritb  their  masters.  There  was  therefore  not  only  an 
■ibwnce  of  that  antipathy  which  is  often  found  existing  when  the 
rnlingiand  the  ruled  are  of  different  races,  and  especially  of  dif- 
fnentoolor,  but  instead  thereof  an  active  sympathy  might  often 
b*  rappoaed  to  exist,  which  would  lead  to  frequent  emancipations. 
S.  The  common  law  presumed  every  man  to  be  free  until  proved 
to  b9  otharwiae ;  and  this  presumption,  when  the  slave  waa  of  the 
■ama  raoe  aa  hia  master,  and  had  no  natural  badge  of  servitude, 
mnat  often  have  rendered  it  extremely  difficult  to  recover  the 
fliigitiTe  who  denied  his  thraldom.    3.  A  residence  for  a  year  and 

a  day  in  a  corporate  town  rendered  the  viUeiu  legally  free : ' 
^-*  897]-  BO  that  to  him  the  towns  constituted  cities  of  *  refuge. 

4.  The  lord  treating  him  as  a  freeman,  —  as  by  receiving 
btmage  &om  him  as  tenant,  or  entering  into  a  contract  with 
him  nnder  seal,- —  thereby  emancipated  him,  by  recogniung 
tn  him  a  oapadty  to  perform  those  acts  which  only  a  freeman 
ooqld  perform.  5.  Even  the  lax  morals  of  the  times  were 
favorable  to  liberty,  since  the  condition  of  the  child  followed 
that  of  the  &ther ; '  and  in  law  the  illegitimate  child  was  nuUiu* 
jEIhw,  —  had  no  &ther.  And,  6.  The  influence  of  the  priesthood 
waa  generally  against  slavery,  and  must  often  have  shielded  the 
Active  and  influenced  emancipations  by  appeals  to  the  conscience, 

t!>e 


CH.  X.] 


CONSTITUnOKAL  PROTECTIONS,  ETC. 


865 


ences  there  should  be  noted  the  further  circumstance,  that  a 
class  of  freemen  was  always  near  to  the  slaves  in  condition  and 
su£Fering,  with  whom  they  were  in  association,  and  between 
whom  and  themselves  there  were  frequent  intermarriages,^  and 
that  from  these  to  the  highest  order  in  the  State  there  were  suc- 
cessive grades ;  the  children  of  the  highest  gradually  finding 
their  way  into  those  below  them,  and  ways  being  open  by  which 
the  children  of  the  lowest  might  advance  themselves,  by  intelli- 
gence, energy,  or  thrift,  through  the  successive  grades  above 
them,  until  the  descendants  of  dukes  and  earls  were  found  cul- 
tivating the  soil,  and  the  man  of  obscure  descent  winning  a  place 
among  the  aristocracy  of  the  realm,  through  his  successful  exer- 
tions at  the  bar,  or  his  services  to  the  State.  Inevitably 
these  influences  must  at  length  overthrow  the  *  slavery  [*  298] 
of  white  men  which  existed  in  England,^  and  no  other 
ever  became  established  within  the  realm.  Slavery  was  per- 
mitted, and  indeed  fostered,  in  the  colonies ;  in  part  because  a 
profit  was  made  of  the  trade,  and  in  part  also  because  it  was 
supposed  that  the  peculiar  products  of  some  of  them  could  not 
be  profitably  cultivated  with  free  labor ;  ^  and  at  times  masters 
brought  their  slaves  with  them  to  England  and  removed  them 
again  without  question,  until  in  Sommersett's  Case,  in  1771,  it 
was  ruled  by  Lord  Mansfield  that  slavery  was  repugnant  to  the 
common  law,  and  to  bring  a  slave  into  England  was  to  emancipate 
him.* 


shall  from  henceforth  by  us  be  free 
and  of  free  condition.'*  Barrington 
on  Statutes  (3d  ed.),  275.  See  Mack- 
intoeh,  History  of  England,  c.  4. 
CoDnpare  this  with  a  deed  of  manu- 
niiflsion  in  Massachusetts,  to  be  found 
in  Sumner's  Speeches,  II.  289;  Me- 
moir of  Chief  Justice  Parsons,  by  his 
soQ,  176,  note. 

*  Wright,  Domestic  Manners  and 
Sentiments,  p.  112. 

*  Macaulay  (History  of  England, 
c.  1)  says  tiie  chief  instrument  of 
emancipation  was  the  Christian  relig- 
ion. Mackintosh  (History  of  England, 
c.  4)  also  attributes  to  the  priesthood 
great  influence  in  this  reform,  not  only 
by  their  direct  appeals  to  the  con- 
science, but  by  the  judges,  who  were 


ecclesiastics,  multiplying  presump- 
tions and  rules  of  evidence  consonant 
to  the  equal  and  humane  spirit  which 
breathes  throughout  the  morality  of 
the  Gospel.  Hume  (History  of  Eng- 
land, c.  23)  seems  to  think  emancipa- 
tion was  brought  about  by  selfish  con- 
siderations on  the  part  of  the  barons, 
and  from  a  conviction  that  the  re- 
turns from  their  lands  would  be  in- 
creased by  changing  villeinage  into 
socage  tenures. 

'  Robertson,  America,  Book  9; 
Bancroft,  United  States,  Vol.  I.  c.  5. 

*  LofTt,  18;  20  Howell  State  Trials, 
1 ;  Life  of  Granville  Sharp,  by  Hoare, 
c.  4  ;  Hurd,  Law  of  Freedom  and 
Bondage,  Vol.  1.  p.  189.  The  judg- 
ment of  Lord  Mansfield  is  said  to 
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^M  ■ame  opinion  had  been  previously  expressed  by  Lord  JToU, 
bat  without  authoritative  decision.' 
Jo  Sootlond  a  condition   of  eervitade   continued   to   a   later 

period.  The  holding  of  negroes  in  slavery  was  indeed 
[*  S99j  held  to  be  illegal  *  soon  after  the  Sommersett  Case  ;  but 

the  Bftlten  and  colliers  did  not  acquire  their  freedom  until 
1799,  nor  without  an  act  of  Parliament.^  A  previous  statute  for 
thdr  mfnuudiisement  through  judicial  proceedings  had  proved 
inefEootiul.* 

The  hiatory  of  slaveiy  in  this  country  pertains  rather  to  gen- 
enl  hiitoiy  than  to  a  work  upon  State  constitutional  law. 
HirOQghout  tJie  land  involuntary  servitude  is  abolished  by  con- 
Btitntional  amendment,  except  as  it  may  be  imposed  in  tlie  pun- 
iafanMot  of  orime.*  Nor  do  we  suppose  the  exception  wilt  permit 
the  oonviot  to  be  subjected  to  other  servitude  than  such  as  is 
under  the  control  and  direction  of  the  public  authorities,  in  the 

bavs  baoi  ddivend  with  evident  le-         >  "  As  soon  as  a  slave  comes  into 

butWieB.      SO   8tet«  Trials,   79;    per  England,  he  becomes  free;  one  may 

Lord  SMmU,  8  Hagg.  Adm.  105. 110;  be  a  villein  in   England,   but  dot  » 

Bmoia,  Comb  Law,  105.      Of  the  slave."    IlnU,    Ch.   J.,  in   Smitli  t. 

pnwttoe  prior  to  the  decision  Lord  Brown,  2  Salk,  606.,    See  also  Smith 

AomB  tM:  "  The  penonal  tralGc  in  v.  Gould,  Ld.  Rafm.  1274 ;  b.  c  Salk. 

riaVM  nrfdmt  fai  England  had  been  QQO.      There  is    a    learned    note  in 

ai  pablla  aiutM  anthariKd  in  London  Quincy's  Rep.  p.  9i,  collecting  tfae 

M  In  WBJ  at  ma  Wait  India  Islands.  English  authorities  on  U)«  subject  of 

Tbej  mn  scdd  on  the  Exchange,  and  slavery. 
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manner  heretofore  customary.  The  laws  of  the  several  States 
allow  the  letting  of  the  services  of  the  convicts,  either  singly  or 
in  numbers,  to  conti*actors  who  are  to  employ  them  in  mechanical 
trades  in  or  near  the  prison,  and  under  the  surveillance  of  its 
officers ;  but  it  might  well  be  doubted  if  a  regulation  which 
should  sufiTer  the  convict  to  be  placed  upon  the  auction  block  and 
sold  to  the  highest  bidder,  either  for  life  or  for  a. term  of  years, 
would  be  in  harmony  with  the  constitutional  prohibition.  It  is 
certain  that  it  would  be  open  to  very  grave  abuses,  and  it  is  so 
inconsistent  with  the  general  sentiment  in  countries  where  slavery 
does  not  exist,  that  it  may  well  be  believed  not  to  have  been 
within  the  understanding  of  the  people  in  incorporating  the 
exception  with  the  prohibitory  amendment.^ 

The  common  law  of  England  permits  the  impressment  of  sea- 
faring men  to  man  the  royal  navy  ;  ^  but  this  species  of  servitude 
was  never  recognized  in  the  law  of  America.^  The  citizen  may 
doubtless  be  compelled  to  serve  his  country  in  her  wars ;  but  the 
common  law  as  adopted  by  us  has  never  allowed  arbitrary  dis- 
criminations for  this  purpose  between  persons  of  different  avo- 
cations. 

Unreasonable  Searches  and  Seizures, 

Near  in  importance  to  exemption  from  any  arbitrary  control  of 
the  person  is  that  maxim  of  the  common  law  which  secures  to  the 
citizen  immunity  in  his  home  against  the  prying  eyes  of  the  gov- 
ernment, and  protection  in  person,  property,  and  papers,  against 
even  the  process  of  the  law,  except  in  a  few  specified  cases. 
The  maxim  that  ^^ every  man's  house  is  his  castle,"^  is  made 

^  The  State  has  no  power  to  im-  5  State  Trials,  276 ;  1  Bl.  Com.  419 ; 

prison  a  child  in  a  house  of  correction  Broom,  Const.  Law,  116. 

who  has  committed  no  crime,  on  a  '  There  were  cases  of  impressment 

mere  allegation  that  he  is  **  destitute  in   America  before  the    Revolution, 

of  proper  parental  care,  and  is  grow-  but  they  were  never  peaceably  acqui- 

ing    up    in    mendicancy,  ignorance,  esced  in  by  the  people.     See  Life  and 

idleness,  and  vice."    People  r.  Tur-  Times  of  Warren,  55. 

ner,  55  111    280;   s.  c.  8  Am.  Rep.  *  Broom*s    Maxims,    321.       The 

645.     Compare  Prescott  o.  State,  19  eloquent  passage  in  Chatham's  speech 

Ohio,  N.  8.  181;   s.  c.  2  Am.  Rep.  on    General    Warrants    is    familiar: 

888.  **  The  poorest  man  may,  in  his  cot- 

^  Broadfoot*s  Case,  18  State  Tri-  tage,  bid  defiance  to  all  the  forces  of 

als,  1823;  Fost.  Cr.  Law,  178;  Rex  the  Crown.    It  may  be  frail ;  its  roof 

V.  Tubbs,  Cowp.  512;  Ex  parte  Fox,  may    shake  ;    the    wind    may   blow 
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[•  800]  K  •part  of  our  constitutional  law  in  the  claases  prohibit- 
ing onreMonable  searches  and  seizures,  and  has  always 
been' looked  upon  as  of  high  value  to  the  citizen. 

If  in  Bogluh  history  we  inquire  into  the  original  occasion  for 
tiieie  otJDllitatiODal  provisions,  we  shall  probably  find  it  in  the 
tknaa  of  exeoatiT«  authority,  and  in  the  unwarrantable  intrusion 
of  ezeeatiTe  agents  into  the  houses  and  among  the  private  pa- 
pezB  of  utdividuala,  in  order  to  obtain  evidence  of  political  offences 
flithar  eommitted  or  designed.  The  final  overthrow  of  this  prac- 
tjoe  ia  n  cleariy  and  succinctly  stated  in  a  recent  work  on  the 
eonatitiitional  biatoiy  of  England  that  we  cannot  refrain  from 
ei^iying  the  account  in  the  note  below.' 

bsving  beea  chafed  or  evea  mu- 
pected,  —  no  evidence  of  crime  having 
been  ofiered,  —  do  one  was  named  in 
thiB  dread  iaatnunent.  The  offenoe 
only  was  pointed  &t,  not  the  offender. 
The  magiaCmte  who  shonld  have 
Bought  proofs  of  crime  deputed  this 
office  to  his  messengers.  Armed  with 
their  roving  commission,  they  set 
forth  in  quest  of  unknown  offenden; 
sad,  unable  to  take  evidence,  Ustened 
to  rumors,  idle  tales,  and  curious 
guesses.  They  held  in  their  hands 
the  liberty  of  every  man  whom  they 


1  h;  ti)0  storiD  may  enter; 
1  BMj  «nter;  but  the  king  of 
ii(^aiidiita7  not  voter  i  all  his  force 
■M  Mt  eroM  Uw  threshold  of  the 
iasd  taDSDMDt."  And  ae«  Liebei 
I  CMl  Ubwty  and  Self-Govern- 
■it,a.  8. 

'1  ••Among  the    remnants    of    a 

h  had  favored  pre- 

«  at  the  expense  of  liberty  was 

that  of  the  amet  of  persons  under 

(esenl  wenanti,    irithout   previous 

'rteinn  o<  their  piUt  or  identifies' 

a  at  Hub  penoiu.    This  practii 
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*  The  history  of  this  controversy  should  be  read  in  [*  301] 

connection  with  that  in  America  immediately  previous  to 

of  whom  they  were  in  search;  but  however,  bills  of  exceptions  were 
the  evidence  was  not  on  oath;  and  tendered  and  allowed.  Mr.  Wilkes 
the  messengers  received  verbal  direc-  himself  brought  an  action  against 
tions  to  apprehend  Wilkes  under  the  Mr.  Wood,  under-secretary  of  state, 
general  warrant.  Wilkes,  far  keener  who  had  personally  superintended  the 
than  the  crown  lawyers,  not  seeing  execution  of  the  warrant.  At  this 
his  own  name  there,  declared  it  *  a  trial  it  was  proved  that  Mr.  Wood 
ridiculous  warrant  against  the  whole  and  the  messengers,  after  Wilkes's 
English  nation,'  and  refused  to  obey  removal  in  custody,  had  taken  entire 
it.  But  after  being  in  custody  of  the  possession  of  his  house,  refusing  ad- 
messengers  for  some  hours,  in  his  own  mission  to  his  friends ;  had  sent  for  a 
house,  he  was  taken  away  in  a  chair,  blacksmith,  who  opened  the  drawers 
to  appear  before  tbe  secretaries  of  of  his  bureau ;  and  having  taken  out 
state.  No  sooner  had  he  been  re-  the  papers,  had  carried  them  away  in 
moved  than  the  messengers,  returning  a  sack,  without  taking  any  list  or  in- 
to his  house,  proceeded  to  ransack  his  ventory.  All  his  private  manuscripts 
drawers ;  and  carried  off  all  his  pri-  were  seized,  and  his  pocket-book  filled 
vate  papers,  including  even  his  will  up  the  mouth  of  the  sack.  Lord 
and  his  pocket-book.  When  brought  Halifax  was  examined,  and  admitted 
into  the  presence  of  Lord  Halifax  and  that  the  warrant  had  been  made  out 
Lord  Egremont,  questions  were  put  three  days  before  he  had  received 
to  Wilkes  which  he  refused  to  answer;  evidence  that  Wilkes  was  the  author 
whereupon  he  was  committed  close  of  the  *  North  Briton.'  Lord  Chief 
prisoner  to  the  Tower,  denied  the  use  Justice  Pratt  thus  spoke  of  the  war- 
of  pen  and  paper,  and  interdicted  rant:  *  The  defendant  claimed  a  right, 
from  receiving  the  visits  of  his  friends  under  precedents,  to  force  persons' 
or  even  of  his  professional  advisers,  houses,  break  open  escritoires,  and 
From  this  imprisonment,  however,  seize  their  papers  upon  a  general 
he  was  shortly  released  on  a  writ  of  warrant,  where  no  inventory  is  made 
habeas  corpus,  by  reason  of  his  privi-  of  the  things  thus  taken  away,  and 
lege  as  a  member  of  the  House  of  where  no  offenders'  names  are  speci- 
Commons.  fied  in  the  warrant,  and  therefore  a 
*^  Wilkes  and  the  printers,  sup-  discretionary  power  given  to  messen- 
ported  by  Lord  Temple's  liberality,  gers  to  search  wherever  their  suspi- 
soon  questioned  the  legality  of  the  cions  may  chance  to  fall.  If  such  a 
general  warrant.  First,  several  jour-  power  is  truly  invested  in  a  secretary 
neymen  printers  brought  action  of  state,  and  he  can  delegate  this 
against  the  messengers.  On  the  first  power,  it  certainly  may  affect  the 
trial.  Lord  Chief  Justice  Pratt  —  not  person  and  property  of  every  man  in 
allowing  bad  precedents  to  set  aside  this  kingdom,  and  is  totally  subversive 
the  sound  principles  of  English  law  —  of  the  liberty  of  the  subject. '  The 
held  that  the  general  warrant  was  jury  found  a  verdict  for  the  plaintiff 
illegal;  that  it  was  illegally  executed ;  with  one  thousand  pounds  damages, 
and  that  the  messengers  were  not  in-  **  Four  days  after  Wilkes  had  ob- 
demnified  by  statute.  The  journey-  tained  his  verdict  against  Mr.  Wood. 
men  recovered  three  hundred  pounds  Dryden  Leach,  the  printer,  gained. 
damages ;  and  the  other  plaintiffs  also  another  verdict,  with  four  hundred 
obtained  verdicts.    In  all  these  cases,  pounds  damages,  against  the  messen- 

24 
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[•  302]  the  American  Reviilutioii,  "  in  regard  to  writs  of  assis 
ance  issued  by  the  courts  to  tiie  revenue  officers,  eiiij)o« 


gers.  A  bill  of  exceptions,  however, 
was  tendered  and  received  in  tlii.s  »s 
in  other  cases,  and  came  on  for  Iii-ar- 
ing  before  the  Court  of  King's  Iti'iioh 
in  1765.  After  much  argument  iULiI 
the  citing  of  precedents  ahowmg  tliu 
practice  of  the  secretary  of  state's 
office  ever  since  the  Revolution,  LurU 
Marufield  pronounced  the  unrrniit 
illegal,  saying;  '  It  is  not  fit  that  the 
jadging  of  the  information  slinulil  be 
left  to  th  dsc  t  ft)  1 
The  mag  trate     h     Id    ]  d  1 

give  certai     d       t        t    U      Ih 
The  othe    th       J  dg       g      I  tl    t 
the  warm  t  was   II  g  1       11     1      1 
Ueviiig  th  t  d  g  f  1    I 

can  give  sa     t       to  II 

itself.'    Th    J  dtra    t  tl       t 

affirmed. 

'■  Wilkes  hiid    I      b      ght      t 
for  false    m]    so  in    t    g       t  b  tl 
the  secreta  f    tate      I     d  i^, 

mont's  de  th  p  t  i  t    tl        t 

against  h  m         d  L   -d  II  1 1        I 
pleading    pn    I  r  d        ti  i         j, 

other  delay  thy    f  h     |      t 

and  chara  le  t       d  [  tl 


■■  The  liberty  of  the  subjwt  was 
further  assured  at  thia  |>eriL«i  l^v 
.inotliiT  renfarkaiile  jtidgniont  of  L-mi 
'  'iiiii'leii.  Ill  Ni.)venil>or,  irtCJ,  the 
Karl  ut  Hiilifas.  as  sucn-tarj-  of  f,taX>: 
had  issueil  a  warrant  diroctiiig  certain 
messengers,  taking  a  constable  tti 
tlieir  ii(>-si stance,  to  search  for  JoIid 
Kiitiiick,  clerk,  the  author  or  onr 
eoiieerned  in  the  writing  of  sev.-ral 
numbers  of  the  ■  Monitor  or  British 
!■      1    Id  d  t  h  g  II 

tl  I     I      k        d  I    I  J  I 

)  f         t  d    1    f       H     « 

t    J     f    (  t       1  t   tl 

t  tl  g         IJ     '      1  J 

M       ]■    t     k  11  1 

1  tl      I     k        d  I   1  h 

I  <    I,']    k         d   d        rs 

II  I  It    ed    f  tl 

\\  Ik  tl  t     pe    tl    1  tL 

1  tl      I    rs         g        t     1  t 

1  tl  I        1  IMtCt       f    tl       I 

It  t,    <1    th    i   I 

t.  1  I   w  t  —      t     I 
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ering  them,  in  their  discretion,  to  search  *  suspected  [*  803] 
places  for  smuggled  goods,  and  which  Otis  pronounced 
*•'  the  worst  instrument  of  arbitrary  power,  the  most  destructive 
of  English  liberty  and  the  fundamental  principles  of  law,  that 
ever  was  found  in  an  English  law  book;''  since  they  placed  ^Hhe 
liberty  of  every  man  in  the  hands  of  every  petty  officer."  ^  All 
these  matters  are  now  a  long  way  in  the  past ;  but  it  has  not 
been  deemed  unwise  to  repeat  in  the  State  constitutions,  as  well 
ais  in   the    Constitution   of   the    United  States,^  the  principles 


of  the  jurisdiction,'  said  Lord  Cam- 
den, *'  the  secret  cabiDets  and  bureaus 
of  every  subject  in  this  kingdom  will 
be  thrown  open  to  the  search   and 
inspection  of  a  messenger,  whenever 
the  secretary  of  state  shall  see  fit  to 
charge,  or  even  to  suspect,  a  person 
to  be  the  author,  printer,  or  publisher, 
of  a  seditious  libel.'     This  power,  so 
assumed  by  the  secretary  of  state,  is 
an  execution  upon  all    the    party's 
pa^rs  in  the    first    instance.      His 
house  is    rifled;   his    most  valuable 
papers  are  taken  out  of  his  possession, 
before  .the  paper,  for  which   he   is 
charged,  is  found  to  be  criminal  by 
any  competent  jurisdiction,  and  be- 
fore he  is  convicted  either  of  writing, 
publishing,  or  being  concerned  in  the 
paper.'    It  had  been  found  by  the 
special  verdict  that  many  such  war- 
rants had  been  issued  since  the  Revo- 
lution;   but  he  wholly  denied  their 
legality.     He  referred  the  origin  of 
the  practice  to  the   Star  Chamber, 
which  in  pursuit  of  libels  had  given 
search-warrants  to  their  messenger  of 
the  press ;  a  practice  which,  after  the 
abolition  of  the  Star  Chamber,  had 
been  revived  and  authorized  by  the 
licensing  act  of   Charles  II.,  in  the 
person  of  the  secretary  of  state.     And 
he  conjectured  that  this  practice  had 
been  continued  after  the  expiration  of 
that  act,  —  a  conjecture    shared    by 
Lord  Mansfield    and    the    Court    of 
King's  Bench.     With  the  unanimous 
concurrence  of  the  other  judges  of  his 
court,  this  eminent  magistrate  now 


finally  condemned  this  dangerous  and 
unconstitutional  practice."  May's 
Constitutional  History  of  England, 
c.  11.  See  also  Semayne's  Case,  5 
Coke,  91 ;  1  Smith's  Lead.  Cas.  183 ; 
Entinck  v.  Carrington,  2  VVils.  275, 
and  19  State  Trials,  1030;  Note  to 
same  case  in  Broom,  Const.  Law,  613; 
Money  r.  Leach,  Burr.  1742;  Wilkes's 
Case,  2  Wils.  151,  and  19  State  Tri- 
als, 1405.  For  debates  in  Parliament 
on  the  same  subject,  see  Hansard *s 
Debates,  Vol.  XV.  p.  1393-1418; 
Vol.  XVI.  pp.  6  and  209.  In  further 
illustration  of  the  same  subject,  see 
De  Lolme  on  the  English  Constitu- 
tion, c.  18;  Story  on  Const.  §§  1901, 
1902;  Bell  v.  Clapp,  10  Johns.  263; 
Sailly  p.  Smith,  11  Johns.  500. 

^  Works  of  John  Adams,  Vol.  II. 
pp.  523,  524;  2  Ilildreth's  U.  S.  499; 
4  Bancroft's  U.  S.  414;  Quincy, 
Mass.  Reports,  51.  See  also  the 
appendix  to  these  reports,  p.  395,  for 
a  history  of  writs  of  assistance.  In 
the  case  of  People  v.  Smith,  before 
McAllister y  J.,  at  Chambers,  reported 
in  Chicago  Legal  News,  Vol.  VI. 
p.  392,  a  statute  was  declared  void 
which  permitted  the  issue  of  criminal 
warrants  without  a  showing  of  proba- 
ble cause. 

2  U.  S.  Const.  4th  Amendment. 
The  scope  of  this  work  does  not  call 
for  any  discussion  of  the  searches  of 
private  premises,  and  seizures  of 
books  and  papers,  which  are  made 
under  the  authority,  or  claim  of  au- 
thority, of  the  revenue  laws  of  the 
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already  aetUed  in  the  common  law  upon  this  vital  point  in  civil 
Uberty. 

For  the  senrtoe  of  criminai  process,  the  houses  of  private  par- 
tiea  are  Bubjeot  to  be  broken  and  entered  under  circumstanceB 
which  are  fully  explained  in  the  works  on  criminal  law,  and  need 
not  be  eoumented  here.  And  there  are  also  cases  where  search- 
wamnta  are  allowed  to  be  issued,  under  which  an  o£Gcer  may  be 
psoteoted  in  the  like  aotion.  But  as  search-warrants  are  a  species 
of  proceas  exceedingly  arbitrary  in  character,  and  which  ought  not 
to  be  resorted  to  except  for  very  urgent  and  satisfactory  reasons, 
the  mlea  of  law  which  pertain  to  them  are  of  more  than  ordinary 
BtriotneaB ;  and  if  the  party  acting  under  them  expects  legal  pro- 
teotion,  it  is  essential  thitt  these  rulesbe  carefully  observed. 
[*  804]  *  In  the  first  place,  they  are  only  to  be  granted  in  the 
oaaeo  expressly  authorized  by  law ;  and  not  generally  in 
•nch  oaaea  until  after  a  showing  made  before  a  judicial  ofBcer, 
Qnder  oath,  that  a  crime  baa  been  committed,  and  that  the  party 
oomplaining  has  reasonable  cau^e  to  suspect  that  the  offender,  or 
tlie  property  which  was  the  subject  or  the  instrument  of  the  crime, 
ii  oonoealed  in  some  specitied  house  or  place.'  And  the  law,  in 
leqoiring  a  showing  of  reasonable  cause  for  suspicion,  intends 
that  evidenoe  shall  be  given  of  such  facte  as  shall  satisfy  the 
magistrate  that  the  suspicion  is  well  founded  ;  for  the  suspicion 
itself  ia  do  ground  for  the  warrant  except  as  the  facts  justify  it* 
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scription  in  regard  to  the  ownership,^  or  a  description  so  general 
that  it  applies  equally  well  to  several  buildings  or  places,  would 
render  the  warrant  void  in  law.a  Search-warrants  are  always 
obnoxious  to  very  serious  objections  ;  and  very  great  particularity 
is  justly  required  in  these  cases,  before  the  privacy  of  a  man's 
premises  is  allowed  to  be  invaded  by  the  minister  of  the  law.^ 
And  therefore  a  designation  of  goods  to  be  searched  for  as 
**  goods,  wares,  and  merchandises,"  without  more  particular  de- 
scription, has  been  regarded  as  insufficient,  even  in  the  case  of 
goods  supposed  to  be  smuggled,*  where  there  is  usually  greater 
difficulty  in  giving  description,  and  where  consequently  more 
latitude  should  be  permitted  than  in  the  case  of  property 
stolen. 

*  Lord  H(de  says,  "  It  is  fit  that  such  warrants  to  [*  305J 
search  do  express  that  search  be  made  in  the  daytime  ; 
and  though  I  do  not  say  they  are  unlawful  without  such  restric- 
tion, yet  they  are  very  inconvenient  without  it ;  for  many  times, 
under  pretence  of  searches  made  in  the  night,  robberies  and  bur- 
glaries have  been  committed,  and  at  best  it  creates  great  disturb- 
ance." *  And  the  statutes  upon  this  subject  will  generally  be 
found  to  provide  for  searches  in  the  daytime  only,  except  in 
very  special  cases. 

The  warrant  should  also  be  directed  to  the  sheriff  or  other 
proper  officer,  and  not  to  private  persons ;  though  the  party  com- 
plainant may  be  present  for  the  purposes  of  identification,^  and 
other  assistance  can  lawfully  be  called  in  by  the  officer  if  neces- 
sary. 

The  warrant  must  also  command  that  the  goods  or  other  arti- 
cles to  be  searched  for,  if  found,  together  with  the  party  in  whose 


1  Sandford  v,  Nichols,  13  Mass. 
280;  Allen  v.  Staples,  6  Gray,  491. 

*  Thus,  a  warraut  to  search  the 
**  houses  and  buildings  of  Hiram  Ide 
and  Henry  Ide,''  is  too  general. 
Humes  v.  Tabor,  1  R.  I.  464.  See 
McGlinchy  o.  Barrows,  41  Me.  74; 
Ashley  t?.  Peterson,  25  Wis.  621.  So 
a  warrant  for  the  arrest  of  an  un- 
known person  under  the  designation 
of  John  Doe,  without  further  de- 
scription, is  void  Commonwealth 
V.  Crotty,  10  Allen,  403. 


'  A  warrant  for  searching  a  dwell- 
ing-house will  not  justify  a  forcible 
entry  into  a  barn  adjoining  the  dwell- 
ing-house. Jones  i;.  Fletcher,  41  Me. 
254 ;  Downing  p.  Porter,  8  Gray,  539 ; 
Bishop,  Cr.  Pro.  §§  716-719. 

^  Sandford  r.  Nichols,  13  Mass. 
286;  Archbold,  Cr.  Law,  143. 

»  2  Hale,  P.  C.  150.  See  Arch- 
bold,  Cr.  Law  (7th  ed.),  145. 

«  2  Hale,  P.  C.  150;  Archbold,  Cr. 
Law  (7th  ed.),  145. 
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onitody  they  are  found,  be  brought  before  the  magistntte,  to  the 
Sod  that,  upon  farther  exauiiiistion  into  the  facts,  the  goods,  and 
the  puty  in  whose  custody  they  were,  may  be  disposed  of  accord' 
il^  to  1st.*  And  it  is  a  fatal  objection  to  such  a  warrant,  that 
it  Imtu  the  diqKXition  of  the  gooda  searched  for  to  the  minis- 
terial offloer,  instead  of  requiring  them  to  be  brought  before  the 
magiltntte,  that  he  may  pass  his  judgment  upon  the  truth  of  the 
oomphiint  made  ;  and  it  would  also  be  a  fatal  objection  to  a, 
statute  authorizing  such  a  warrant,  if  it  permitted  a  condemna- 
tion or  other  final  disposition  of  the  goods,  without  notice  to  the 
daiiaant,  and  without  an  opportunity  for  a  hearing  being  afforded 
bim.' 

The  warrant  is  not  allowed  for  the  purpose  of  obtaining  evi- 
denoeof  an  intended  crime  ;  but  only  after  lawful  evidence  of  an 
c^Eenoe  aotually  committed.^    Nor  even  then  is  it  allowable  to 

invade  one's  privacy  for  the  sole  purpose  of  obtaining 
[*S06j  eridenoe  against  him,*  "except  in  a  few  special  cases 

where  that  which  is  the  subject  of  the  crime  is  supposed 
to  bo  oonoealed,  and  the  public  or  the  complainant  has  an  interest 
in.  it  or  in  its  destruction.  Those  special  cases  are  familiar  and 
well .  undentood  in  the  law.  Search-warrants  have  heretofore 
been  allowed  to  search  for  stolen  goods,  for  goods  supposed 
to  have  been  smuggled  into  the  country  in  violation  of  the 
rsrenne  laws,  for  implements  of  gaming  or  counterfeiting,  for 
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powder  or  other  explosive  and  dangerous  material  so  kept  as  to 
endanger  the  public  safety.^  A  statute  which  should  permit  the 
breaking  and  entering  a  man's  house,  and  the  examination  of 
books  and  papers  with  a  view  to  discover  the  evidence  of  crime, 
might  possibly  not  be  void  on  constitutional  grounds  in  some 
other  cases ;  but  the  power  of  the  legislature  to  authorize  a  resort 
to  this  process  is  one  which  can  properly  be  exercised  only  in 
extreme  cases,  and  it  is  better  oftentimes  that  crime  should  go 
unpunished  than  that  the  citizen  should  be  liable  to  have  his 
premises  invaded,  his  desks  broken  open,  his  private  books,  let- 
ters, and  papers  exposed  to  prying  curiosity,  and  to  the  mis- 
constructions of  ignorant  and  suspicious  persons;  and  all  this 
under  the  direction  of  a  mere  ministerial  officer,  who  brings  with 
him  such  assistants  as  he  pleases,  and  who  will  select  them  more 
often  with  reference  to  physical  strength  and  courage  than  to 
their  sensitive  regard  to  the  rights  and  feelings  of  others.  •  To 
incline  against  the  enactment  of  such  laws  is  to  incline 
to  the  side  of  safety.^    In  principle  they  are  *  objection-  [*  807] 


'  These  are  the  most  common 
cases,  but  in  the  following  search- 
warrants  are  also  sometimes  provided 
for  by  statute:  books  and  papers  of  a 
public  character,  retained  from  their 
proper  custody ;  females  supposed  to 
be  concealed  in  houses  of  ill-fame; 
children  enticed  or  kept  away  from 
parents  or  guardians;  concealed  weap- 
ons; counterfeit  money,  and  forged 
bills  or  papers.  See  cases  under 
English  statutes  specified  in  4  Hroom 
and  Uadley's  Commentaries,  332. 

^  Instances  sometimes  occur  in 
which  ministerial  officers  take  such 
liberties,  in  endeavoring  to  detect  and 
punish  offenders,  as  are  even  more 
criminal  than  the  offences  they  seek  to 
punish.  The  employment  of  spies 
and  decoys  to  lead  men  on  to  the 
commission  of  crime,  on  the  pretence 
of  bringing  criminals  to  justice,  can- 
not be  too  often  or  too  strongly  con- 
demned; and  that  prying  into  private 
correspondence  by  officers,  which  has 
sometimes  been  permitted  by  post- 
masters, is  directly  in  the  face  of  the 


law,  and  cannot  be  excused.  The 
importance  of  public  confidence  in 
the  inviolability  of  correspondence 
through  the  post-office  cannot  well  be 
overrated:  and  the  proposition  to 
permit  letters  to  be  opened,  at  the 
discretion  of  a  ministerial  officer, 
would  excite  general  indignation.  In 
Maine  it  has  been  decided  that  a 
telegraph  operator  may  be  compelled 
to  disclose  the  contents  of  a  message 
sent  by  him  for  another  party,  and 
that  no  rule  of  public  policy  would 
forbid.  State  v.  Litchfield,  58  Me, 
267.  The  case  is  treated  as  if  no 
other  considerations  were  involved 
than  those  which  arise  in  the  ordinary 
case  of  a  voluntary  disclosure  by  one 
private  person  to  another,  without 
necessity.  Such,  however,  is  not  the 
nature  of  the  communication  made  to 
the  operator  of  the  telegraph.  That 
instrument  is  used  as  a  means  of  cor- 
respondence, and  as  a  valuable,  and  in 
many  cases  an  indispensable,  substi- 
tute for  the  postal  facilities;  and  the 
communication  is  made,  not  because 
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able:  in  the  mode  of  execution  they  are  necessarily  rxlions; 
1  they  tend  to  invite  abii»e  and  to  cover  the  commission  of 
We  think  it  would  j;enerally  be  safe  for  the  legisla- 
Ktere  to  regard  all  those  searches  and  seizures  '^  unreasonahle" 
[  which  have  hitherto  been  unknown  to  the  law,  and  on  that 
Recount  to  abstain  from  aulhoiiziug  them ;  leaving  parties  and 
the  public  to  the  accustomed  remedies.' 


fe  party  desires  to  put  the  operator 
In  possewioii  of  facts,  but  because 
touamiagion  without  it  is  impossible, 
It  is  not  voluDtarf  in  any  other  at^nec 
tiihU  this,  tliat  the  party  makes  it 
rather  than   deprive   himself   of   the 


not  be  entitled  to  a  man's  private 
correspondence,  whether  obtaioAbU 
)\V  seizing  it  in  the  mails,  or  by  com- 
pelling the  operator  of  the  telegraph 
to  testify  to  it,  or  by  requiring  hia 
take   from   his  desks  his 


beuefits   of   this  great  invention  and     private  letters  and  jonrnals,  and  bring 


^Hdrci 


iinprovenient.  The  reasons  of  a  pub- 
lic nature  (or  maintaining  the  secrecy 
of  telegraphio  coniinuoioation  are  the 
same  with  those  which  protect  cor- 
I^pondenoe  by  mail;  and  though  tlie 
irabor  is  not  a  public  officer,  that 
ircumstauce  appears  to  us  imnia- 
'torial.  He  fulfils  an  important  public 
tnnctJon,  and  the  propriety  of  his  pi-e- 
serving  inviolable  secrecy  in  regard  to 
eomtnunlcations  is  so  obvious,  that  it 
is  cuniinon  to  provide  statutory  peiial- 
tius  for  disclosures.  If  on  grounds 
of  public  policy  the  operator  should 


not  voluntarily  disclose,  why  do  not     be  tolerated.     For 


thetn  into  court  on  iubpirita 
/scum.  Any  such  compulsory  process 
to  obtain  it  seems  a  moat  arhitmry 
and  unjustifiable  seizure  of  private 
papers;  such  an  "  unreasonable  seiz- 
ure "  as  is  directly  condemned  by  the 
Constitution.  In  England,  the  secre- 
tary of  state  sometimes  issues  his 
warrant  for  opening  a  particular  let- 
ter, where  he  is  possessed  of  such 
facia  as  he  is  satisfied  would  justify 
liim  witb  the  public;  but  no  Ameri- 
can officer  or  body  possesses  such  au- 
thority, and  its  usurpation  should  n 


of  the 


CH.  X.] 


CONSTITUTIONAL  PROTECTIONS,  ETC. 


877 


We  have  said  that  if  the  oflScer  follows  the  command  of  his 
warrant,  he  is  protected ;  and  this  is  so  even  when  the  complaint 
proves  to  have  been  unfounded.^  But  if  he  exceed  the 
command  by  *  searching  in  places  not  described  therein,  [*  808] 
or  by  seizing  persons  or  articles  not  commanded,  he  is 
not  protected  by  the  warrant,  and  can  only  justify  himself  as  in 
other  cases  where  he  assumes  to  act  without  process,^  Obeying 
strictly  the  command  of  his  warrant,  he  may  break  open  outer 
or  inner  doors,  and  his  justification  does  not  depend  upon  his  dis- 
covering that  ijpr  which  he  is  to  make  search.* 

In  other  cases  than  those  to  which  we  have  referred,  and  sub- 
ject to  the  general  police  power  of  the  State,  the  law  favors  the 
complete  and  undisturbed  dominion  of  every  man  over  his  own 
premises,  and  protects  him  therein  with  such  jealousy  that  he 
may  defend  his  possession  against  intruders,  in  person  or  by  his 
servants  or  guests,  even  to  the  extent  of  taking  the  life  of  the  in- 
truder, if  that  seem  essential  to  the  defence.^ 


ishment  of  criminals.  Even  in  those 
cases,  if  we  may  rely  on  the  authority 
of  Lord  Coke,  their  legality  was  for- 
merly doubted;  and  Lord  Camden 
said  that  they  crept  into  the  law  by 
imperceptible  practice.  But  their 
l^ality  has  long  been  considered  to 
be  established,  on  the  ground  of 
public  necessity;  because  without 
them  felons  and  other  malefactors 
wonld  escape  detection."  Merrick,  J., 
in  Robinson  o.  Richardson,  13  Gray, 
456.  **  To  enter  a  man's  house,'' 
said  Lord  Camden,  *'  by  virtue  of  a 
nameless  warrant,  in  order  to  procure 
evidence,  is  worse  than  the  Spanish 
Inquisition;  a  law  under  which  no 
Englishman  would  wish  to  live  an 
hour."  See  his  opinion  in  Entinck 
r.  Carrington,  19  State  Trials,  1029 ; 
8.  c.  2  Wils.  275,  and  Broom,  Const. 
Law,  558;  Huckle  v.  Money,  2  Wils. 
205;  I^ach  v.  Money,  19  State  Trials, 
1001 ;  8.  c.  3  Burr.  1692 ;  and  1  W. 
Bl.  555;  note  to  Entinck  v.  Carring- 
ton, Broom,  Const.  Law,  613. 

^  Barnard   9.  Bartlett,    10   Cush. 

501. 

*  Crozier  v,  Cudney,  9  D.  &  R. 


224;  Same  case,  6  B.  &  C.  232;  State 
».  Brennan's  Liquors.  25  Conn.  278. 

•  2  Hale,  P.  C.  151;   Barnard  c. 
Bartlett,  10  Cush.  501. 

*  That  in  defence  of  himself,  any 
member  of  his  family,  or  his  dwelling, 
a  man  has  a  right  to  employ  all  neces- 
sary violence,  even  to  the  taking  of 
life,  see  Shorter  r.  People,  2  N.  Y 
193;  Yates  v.  People,  82  N.  Y.  509 
Logue  V.  Commonwealth,  38   Penn 
St.  265;  Pond  r.  People,  8  Mich  150 
Maher  o.  People,  24  III.  241;  Bohan 
nan  v.  Commonwealth,  8  Bush,  481 ; 
8.  c.  8  Am.  Rep.  474.     But  except 
where  a  forcible  felony  is  attempted 
against  person  or  property,  he  should 
avoid  such  consequences  if  possible, 
and  cannot  justify  standing   up  and 
resisting  to  the  death,  when  the  as- 
sailant might  have  been  avoided  by 
retreat.     People  v.  Sullivan,  7  N.  Y. 
396.      But  a  man  assaulted  in  his 
dwelling  is  under   no    Obligation  to 
retreat;  his  house  is  his  castle,  which 
he    may    defend    to   any  extremity. 
And    this    mean»   not    simply    the 
dwelling  house  proper,  but  includes 
whatever  is  within  the  curtilage  as 
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Qitarterin<i  Soldiers  in  Private  Houses. 

A  provision  is  found  incorporated  in  the  constitution  of  neiuiy 
every  State,  that  "  no  soldior  shall  in  time  of  peace  be  qiiartert-d 
in  any  house  without  the  consent  of  the  owner,  nor  in  time  of 
war,  but  in  a  manner  to  be  prescribed  by  law."  To  us,  after 
four-fifths  of  a  century  have  passed  away  since  occasion  has  ex- 
isted for  complaint  of  the  action  of  the  government  in  this  par- 
ticular, the  repetition  of  this  declaration  seems  tg  savor  of  idle 
form  and  ceremony ;  but  "  a  frequent  recurrence  to  the  funda- 
mental principles  of  the  Constitution"  can  never  be  unimportant, 
and  indeed  may  well  be  reijarded  as  "  absolutely  necessary  to 
preserve  the  advantages  of  liberty,  and  to  maintain  a  free  gov- 
ernment." •  It  is  difficult  to  imagine  a  more  terrible  eny;ine  of 
oppression  than  the  power  in  the  executive  to  fill  the  house  of  an 
obnoxious  person  with  a  company  of  soldiers,  who  are  to  be  fed 
and  warmed  at  hia  expense,  under  the  direction  of  an  officer  accus- 
tomed to  the  exercise  of  arbitrary  power,  and  in  whose  presence 
the  ordinary  laws  of  courtesy,  not  less  than  the  civil  restraints 
which  protect  person  anil  property,  must  give  way  to 
[*  809]  unbridled  will ;  who  is  sent  as  an  instrument  of  "  pun- 
ishment, and  witJi  wtioiu  insult  and  outrage  may  ap- 
pear quite  in  the  line  of  his  duty.  However  contrary  to  the 
of  the  aje  such   u   i.i  .>r.-i.!ii'i-    i.i:iv  1»',   it    m:iv   always  be 
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come  down  to  us  through  the  Petition  of  Right,  the  Bill  of  Rights 
of  1688,  and  the  Declaration  of  Independence ;  and  it  is  but  a 
branch  of  the  constitutional  principle,  that  the  militaiy  shall  in 
time  of  peace  be  in  strict  subordination  to  the  civil  power.^ 

Criminal  Accusations. 

Perhaps  the  most  important  of  the  protections  to  personal  lib- 
erty consists  in  the  mode  of  trial  which  is  secured  to  every 
person  accused  of  crime.  At  the  common  law,  accusations  of 
felony  were  made  in  the  form  of  an  indictment  by  a  gi*and  jury ; 
and  this  process  is  still  retained  in  many  of  the  States,^  while 
others  have  substituted  in  its  stead  an  information  filed  by  the 
prosecuting  officer  of  the  State  or  county.  The  mode  of  investi- 
gating the  facts,  however,  is  the  same  in  all ;  and  this  is  through 
a  trial  by  jury,  surrounded  by  certain  safeguards  which  are  a  well- 
understood  part  of  the  system,  and  which  the  government  cannot 
dispense  with. 

First,  we  may  mention  that  the  humanity  of  our  law  always 
presumes  an  accused  party  innocent  until  he  is  proved  to  be 
guilty.  This  is  a  presumption  which  attends  all  the  proceedings 
against  him,  from  their  initiation  until  they  result  in  a  verdict, 
which  either  finds  the  party  guilty  or  converts  the  presumption 
of  innocence  into  an  adjudged  fact.^ 


1  Story  on  the  Con8titiiti9rfT§§13dd)  information  as  would  apprise  the  ac- 

1900  ;   Rawle  on   Constitution,   126.  cused  of  the  charge  he  was  to  meet. 
In  exceptional  cases,  however,  mar-         *  See  Sullivan  v,  Oneida,  61   111. 

tial  law  may  be  declared  and  enforced,  242.      It  is  sometimes  claimed  that 

whenever  the  ordinary  legal  authori-  where  insanity  is  set  up  as  a  defence 

ties  are  unable  to  maintain  the  public  in  a    criminal   case,   the    defendant 

peace,  and  suppress  violence  and  out-  takes    upon  himself    the  burden  of 

rage.     Todd,  Parliamentary  Govern-  proof  to  establish    it,   and  that  he 

ment    in  England,   Vol.   I.  p.   342  ;  must  make  it  out  beyond  a  reasonable 

1  BL  Com.  413-415.     As  to  martial  doubt.     See  Clark  v.  State,  12  Ohio, 

law  in  general,  see  Ex  parte  Milligan,  494 ;  Loeffner  v.  State,  10  Ohio,  n.  s. 

4  Wall.  129.  599 ;    Bond  v.   State,  23  Ohio,  n.  s. 

'  The   indictment,   to  accomplish  346;  State   v.  Felton,    32   Iowa,  49; 

ihe  purpose  of  the  constitutional  re-  McKenzie  r.  State,  42  Geo.  334 ;  Bos- 

quirement,  should  set  out  the  mate-  well  v.  Commonwealth,  20  Grat.  860. 

rial  facts  charged  against  the  accused.  Other  well-considered  cases  do  not 

Statec.  O'Flaherty,  7  Nev.  153.  This,  support  this  view.      The  burden  of 

however,  would  not  preclude  the  leg-  proof,   it  is    held,   rests   throughout 

islature  from  establishing  forms,  pro-  upon    the    prosecution    to    establish 

Tided  they  furnished  such  reasonable  all  the  conditions  of  guilt ;    and  the 
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'  If  there  were  *ny  mode  short  of  coofinement  which  would, 
wiA  rauoneble  oertaintj,  insure  the  attendance  of  the  accused 
to  ueirer  the  aeoiuation,  it  would  not  he  justifiable  to  inflict 
upon  him  that  iodignity,  when  the  effect  is  to  subject  him,  in  a 
greater  or  less  degree,  to  the  punishment  of  a  guilty  person, 
while  u  yet  it  is  not  determined  that  he  has  committed  any 
crime.  If  t^e  punishment  on  conviction  cannot  exceed  in  sever- 
ify  ihe  forfeiture  of  a  Ui^e  sum  of  money,  then  it  in  reasonable 
to  suppose  that  such  a  sum  of  raoneyi  or  an  agreement 
[*810]  by  responnble  *  parties  to  pay  it  to  the  government  in 
OMe  the  accused  should  fail  to  appear,  would  be  suffi- 
dent  seoilrity  for  bis  attendance ;  and  therefore,  at  the  common 
Uw,  it  was  customary  to  take  security  of  this  character  in  all 
caaes  of  misdemeanor ;  one  or  more  friends  of  the  accused  under- 
iafciilg  for  bis  appearance  for  trial,  and  freeing  that  a  certain 
lom  of  money  shoold  be  levied  of  their  goods  and  chattels,  lands 
and  tenements,  if  he  made  default.  But  in  the  case  of  felonies, 
the  privilege  of  giving  hail  before  trial  was  not  a  matter  of  right ; 
and  in  this  oountiy,  although  the  criminal  code  is  much  more 
meroifal  than  it  formerly  was  in  England,  and  in  soine  cases  the 
allowanoe  of  bail  is  almost  a  matter  of  course,  there  are  others  in 
whioh  it  is  disoretionaTy  with  the  magistrate  to  allow  it  or  not, 
and  where  it  will  sometimes  be  refused  if  the  evidence  of  guilt  is 
strong  or  the  presumption  greut.     Capital  offences  are  not  gen- 
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same  notwithstanding  this  change,  and  bail  would  still  be  denied 
in  the  case  of  the  highest  offences,  except  under  very  peculiar 
cii*cum8tances.^  In  the  case  of  other  felonies  it  is  not  usual  to 
refuse  bail,  and  in  some  of  the  State  constitutions  it  has  been 
deemed  important  to  make  it  a  matter  of  right  in  all  cases  except 
on  capital  charges  '^  when  the  proof  is  evident  or  the  presumption 
great."  2 

When  bail  is  allowed,  unreasonable  bail  is  hot  to  be 
required ;  *  but  the  constitutional  principle  that  demands  [*  311] 
this  is  one  which,  from  the  very  nature  of  the  case,  ad- 
dresses itself  exclusively  to  the  judicial  discretion  and  sense  of 
justice  of  the  court  or  magistrate  empowered  to  fix  upon  the 
amount.  That  bail  is  reasonable  which,  in  view  of  the  nature 
of  the  offence,  the  penalty  which  the  law  attaches  to  it,  and  the 
probabilities  that  guilt  will  be  established  on  the  trial,  seems  no 
more  than  sufficient  to  secure  the  party's  attendance.  In  deter- 
mining this,  some  regard  should  be  had  to  the  prisoner's  pecuniary 
circumstances;  that  which  is  reasonable  bail' to  a  man  of  wealth, 
being  equivalent  to  a  denial  of  right  if  exacted  of  a  poor  man 
charged  with  the  like  offence.  When  the  court  or  magistrate 
requires  greater  security  than  in  his  judgment  is  needful  to  secure 
attendance,  and  keeps  the  prisoner  in  confinement  for  failure  to 
give  it,  it  is  plain  that  the  right  to  bail  which  the  constitution 
attempts  so  carefully  to  secure  has  been  disregarded ;  and  though 
the  wrong  is  one  for  which,  in  the  nature  of  the  case,  no  remedy 
exists,  the  violation  of  constitutional  privilege  is  aggravated, 
instead  of  being  diminished,  by  that  circumstance.^ 

The  presumption  of  innocence  is  an  absolute  protection  against 

1  The  courts  have  power  to  bail,  to  this  effect.     And  see  Foley  t;.  Peo- 

even  in  capital  cases.     United  States  pie,  Breese,  31 ;  UUery  o.  Common- 

V.    Hamilton,    3    Dall.    18  ;    United  wealth,  8  B.  Monr.  3;  Shore  v.  State, 

States  V.  Jones,  3  Wash.  224;  State  6  Mo.  610  ;    State  v.   Summons,  19 

V.  Rockafellow,  1  Halst  332 ;    Com-  Ohio,  139  ;  Ex  parte  Wray,  30  Miss, 

monwealth  r.  Semmes,  11  Leigh,  665;  673;    Moore  v.  State,  36  Miss.  137; 

Commonwealth    o.   Archer,   6   Grat.  Ex  parte  Banks.  28  Ala.  89. 
705 ;  People  v.  Smith,  1  Cal.  9  ;  Peo-         *  The  magistrate  in    taking  bail 

pie  p.  Van  Home,  8  Barb.  158.     In  exercises  an  authority  essentially  judi- 

England,  when  all  felonies  were  cap-  cial.     Regina  r.  Badger,  4  Q.  B.  468; 

ital,   it  was    discretionary  with  the  Linford  v.  Fitzroy,  13  Q.  B.  240.     As 

courts  to  allow  bail  before  trial    4  Bl.  to  his  duty  to  look  into  the  nature  of 

Com.  297,  and  note.  the  charge  and  the  evidence  to  sus- 

'  The  constitutions  of  a  majority  tain  it,  see  Barronet's  Case,  1  £1.  & 

of  the  States  now  contain  provisions  Bl.  1. 
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1  and  panuhment,  except  either,  firiit,  on  ooDfession  in 
opan  ooart ;  or,  teeend,  on  proof  which  pUces  the  guilt  beyond 
any  raaaonable  doubt.  Formerly,  if  a  pritKiner  arraigned  for 
fsloi^  Bbwd  mate  wilfully,  and  refused  to  plead,  a  terrible  mode 
iraa  rascvtod  to  fbr  the  purpose  of  compelling  him  to  do  so ;  and 
tliia  might  even  end  in  his  death ;  ^  but  a  more  merciful  proceed- 
ing ii  now  snbstitated  ;  the  court  entering  a  plea  of  not  guilty 
for  a  party  who,  fbr  any  reason,  faib  to  plead  for  himself. 

Again,  it  is  required  that  the  trial  be  »peedy ;  and  here  aUo 
the  i^jonction  u  addressed  to  the  sense  of  justice  and  sound  judg- 
meot  of  the  ooart.  In  this  country,  where  officers  are  specially 
appointed  or  elected  to  represent  the  people  in  theue  prosecutionB, 
their  position  gives  them  an  immense  power  for  oppression ;  and 
it  istft be  feared  they  do  not  always  sufGciently  appreciate  the 
reaponnbility,  and  wield  the  power  with  due  regard  to  the  legal 
ri^ta  and  privileges  of  the  accuiiied.'  When  a  person  charged 
with  orime  is  willing  to  proceed  at  once  to  trial,  no  delay  on  the 
part  of  the  ptoseaation  is  reasonable,  except  only  that  which  is 

neoeaaaiy  for  proper  preparation  and  to  secure  the  atten- 
[*S18]  danoe  of  •witnesses.*     Very  much,   however,  must  be 

left  fo  the  jodgment  of  the  pro:iecuting  o£Gcer  in  these 

14    BL   Com.   SH.     In   treason,    dicial  fiumess;  and  to  inflict  injnrj  at 
I  petit  felony,  mid  niisJumeaiiurH.  vtW-     the  expuiisi'  of  justice  \a  no  |iurt  of  the 

•  fully  stunding  miilf  wns  eqiiiviilcnt  In     yiiir^Tosi'  fur  nhii;h  he  is  choficn.     Un- 
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<3^^es ;  and  the  court  would  not  compel  the  government  to  pro- 

<^ed  to  trial  at  the  first  term  after  indictment  found  or  informa- 

^ou  filed,  if  the  officer  who  represents  it  should  state,  under  the 

Responsibility  of  his  official  oath,  that  he  was  not  and  could  not 

be  ready  at  that  time.^    But  further  delay  would  not  generally 

be  allowed  without  a  more  specific  showing  of  the  causes  which 

prevent  the  State  proceeding  to  trial,  including  the  names  of  the 

witnesses,  the  steps  taken  to  procure  them,  and  the  facts  expected 

to  be  proved  by  them,  in  order  that  the  court  might  judge  of  the 

reasonableness  of  the  application,  and  that  the  prisoner  might, 

if  he  saw  fit  to  take  that  course,  secure  an  immediate  trial  by 

admitting  that  the  witnesses,  if  present,  would  testify  to  the  facts 

which  the  prosecution  have  claimed  could  be  proved  by  them.^ 

It  is  also  requisite  that  the  trial  be  public.  By  this  is  not  meant 
that  every  person  who  sees  fit  shall  in  all  cases  be  permitted  to 
attend  criminal  trials ;  because  there  are  many  cases  where,  from 
the  character  of  the  charge,  and  the  nature  of  the  evidence  by 
which  it  is  to  be  supported,  the  motives  to  attend  the  trial  on  the 
part  of  portions  of  the  community  would  be  of  the  worst  char- 
acter, and  where  a  regard  to  public  morals  and  public  decency 
would  require  that  at  least  the  young  be  excluded  from  hearing 
and  witnessing  the  evidences  of  human  depravity  which  the  trial 
must  necessarily  bring  to  light.  The  requirement  of  a  public 
trial  is  for  the  benefit  of  the  accused ;  that  the  public  may  see 
he  is  fairly  dealt  with  and  not  unjustly  condemned,  and  that  the 
presence  of  interested  spectators  may  keep  his  triers  keenly  alive 
to  a  sense  of  their  responsibility  and  to  the  importance  of  their 
functions;  and  the  requirement  is  fairly  observed,  if,  without 
partiality  or  favoritism,  a  reasonable  proportion  of  the  public  is 
Buffered  to  attend,  notwithstanding  that  those  persons  whose 
presence  could  be  of  no  service  to  the  accused,  and  who  would 
only  be  drawn  thither  by  a  prurient  curiosity,  are  excluded  al- 
together. 

♦But  a  far  more  important  requirement  is  that  the  [*313] 

^  Watts  0.  State,  26  Geo.  231 .  tained  ;  and  that  he  should  be  brought 

^  The    Habeas    Corpus    Act,    31  to  trial  as  early  as  the  second  term 

Oi.  II.  c.  2,  §  1,  required  a  prisoner  after  the  commitment.     The  princi- 

charged  with  crime  to  be  released  on  pies  of  this  statute  are  considered  as 

bail,   if  not  indicted  the  first  term  having  been  adopted  into  the  Amer- 

after    the    commitment,   unless    the  ican  common  law.    Post^  p.  *345. 
king's  witnesses    could    not  be  ob- 
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pzoeaeding  to  eatabliBh  guilt  shall  not  be  inquiEitorial.  A  pe- 
•nliar  exooUenee  of  the  common-law  system  of  trial  over  that 
wbioh  hu  prevailed  in  other  civilized  countnes,  cousista  in  the 
.fiMt  that  the  aoonsed  is  never  compelled  to  give  evidence  against 
bimielf.  Maoh  as  there  was  in  that  system  that  waa  heartless 
■od  omel,  it  recognized  fully  the  dangerous  and  utterly  untrust- 
worthy  obaraoter  of  extorted  confessions,  and  was  never  subject 
to  die  reproach  that  it  gave  judgment  upon  them.' 

It  ii  Uie  law  in  some  of  the  States,  when  a  person  ia  chained 
.wi&  orime,  and  ia  brought  before  an  examining  magistrate,  and 
the  witneues  in  support  of  the  chai-ge  have  been  heard,  that  the 
priioner  may  also  make  a  statement  concerning  the  transaction 
ohaiged  againat  bim,  and  that  this  may  be  used  against  him  on 
the  trial  if  auppoaed  to  have  a  tendency  to  establish  guilt.  But 
the  priaoner  ia  to  be  first  cautioned  that  he  is  under  no  obligatioa 
to  answer  any  question  put  to  him  unless  be  chooses,  and  that 
whatever  he  says  and  does  must  be  entirely  voluntary.'  He  is 
alao  to  be  allowed  the  presence  and  advice  of  counsel ;  and  if  that 
privilege  ia  denied  him  it  may  be  sufBcient  reason  for  discrediting 
any  damaging  statements  be  may  have  made.*  When,  however, 
the  statute  has  been  complied  with,  and  no  species  of  coercion 

I  See  Lieber's  paper  on  Itiqiiisi-  ut  the  board,  tuid  it  endeil  in  a  refet- 
torial  Trials,  Appendix  to  <.'ivil  Lib-  ence  to  the  judges,  who  uiiaaiiDOUsI]' 
erty  aiid  Self-Oovernment.      Alao  the     resolved  that  the  rack  could  not  be 
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^t^pears  to  have  been  employed,  the  statement  the  prisoner  may 
^^T6  made  is  evidence  which  can  be  used  against  him  on  his  trial, 
^^id  is  generally  entitled  to  great  weight.^     And  in  any 
^ther  case  *  except  treason  ^  the  confession  of  the  ac-  [*  314] 
^\ised  may  be  received  in  evidence  to  establish  his  guilt, 
provided  no  circumstance  accompanies  the  making  of  it  which 
Bhould  detract  from  its  weight  in  producing  conviction. 

But  to  make  it  admissible  in  any  case  it  ought  to  appear  that 
it  was  made  voluntarily,  and  that  no  motives  of  hope  or  fear  were 
employed  to  induce  the  accused  to  confess.*  The  evidence  ought 
to  be  clear  and  satisfactory  that  the  prisoner  was  neither  threat- 
ened nor  cajoled  into  admitting  what  vqry  possibly  was  untrue. 
Under  the  excitement  of  a  charge  of  crime,  coolness  and  self- 
possession  are  to  be  looked  for  in  very  few  persons ;  and  however 
strongly  we  may  reason  with  oui-selves  that  no  one  will  confess  a 
heinous  offence  of  which  he  is  not  guilty,  the  records  of  criminal 
courts  bear  abundant  testimony  to  the  contrary.  If  confessions 
could  prove  a  crime  beyond  doubt,  no  act  which  was  ever  pun- 
ished criminally  would  be  better  established  than  witchcraft ;  ^ 

^  It  should  not,  however,  be  taken  10  Grat.   734  ;  Shifflet  v.  Common- 

on  oath,  and  if  it  is,  that  will  be  suffi-  wealth,  14  Grat.  652  ;  Page  o.  Com- 

cient  reason  for  rejecting  it.     Rex  v.  monwealth,  27  Grat.  954  ;  Williams  v. 

Smith,  1  Stark.  242 ;  Kex  v.  Webb,  Commonwealth,  27  Grat.  997  ;  United 

4  C.  &  P.  564 ;  Rex  v,  Lewis,  6  C.  &  States  v.  Cox,  1  Cliff.  5,  21  ;  Jordan's 

P.  161;  Rex  v.  River.  7  C.  &  P.  177;  Case,  32  Miss  382;  Runnels  v.  State, 

Regina  ».  Pikesley,  9  C.  &  P.  124 ;  28  Ark.  121  ;  Commonwealth  v.  Holt, 

People  0,  McMahon,  15  N.  Y.  384.  121  Mass.  61  ;  Miller  v.  People,  39 

'•  The  view  of  the  English  judges.  111.  457. 

that  an  oath,  even  where  a  party  is  *  See  Mary  Smithes  Case,  2  How- 
informed  he  need  answer  no  questions  ell's  State  Trials,  1049  ;  Case  of  £s- 
unless  he  pleases,  would,  with  most  sex  Witches,  4  Howell's  State  Trials, 
persons,  overcome  that  caution,  is,  I  817  ;  Case  of  Suffolk  Witches,  6  How- 
think,  founded  on  good  reason  and  ell's  State  Trials,  647;  Case  of  Devon 
experience.  I  think  there  is  no  coun-  Witches,  8  Howell's  State  Trials, 
try  —  certainly  there  is  none  from  1017.  It  is  true  that  torture  was  era- 
which  any  of  our  legal  notions  are  ployed  freely  in  cases  of  alleged  witch- 
borrowed  —  where  a  prisoner  is  ever  craft,  but  the  delusion  was  one  which 
examined  on  oath."  People  v.  often  seized  upon  the  victims  as  well 
Thomas,  9  Mich.  318,  per  Camp-  as  their  accusers,  and  led  the  former 
bell,  J.  to  freely  confess  the  most  monstrous 

^  In  treason  there  can  be  no  con-  and  impossible  actions.  Much  curious 
yiction  unless  on  the  testimony  of  two  and  valuable  information  on  this  sub- 
witnesses  to  the  same  overt  act,  or  on  ject  may  be  found  in  **  Superstition 
confession  in  open  court.  Const,  of  and  Force,"  by  Lea  ;  **  A  Physician's 
United  States,  art.  3,  §3.  Problems,"   by  Elam  ;  and  Leckey, 

*  See    Smith    v.   Commonwealth,  History  of  Rationalism. 
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f  the  judicial  executioim  which  have  been  justified  hy  sucli 
■fessions  oiiglil  to  con^ititute  a  solemn  wainiDg  ngsinst  the  too 
'  roliiuico    iijjon  confessions  as  proof  of  guilt  in   any  case. 
f  "  Mr.  Justici!  Parke  several  times  obseived  "  while  holding 
:  of  iiis  circuits,  "  too  grunt  weight  ought  not  to  l>e  attached 
p  evidfuce  of  what  a  partv  iias  been  liuppOi^ed  to  have  said,  ba  it 
^  fTcqucntly  happens,  not  only  that  tlie  witness  has  misuiider- 
Itood  what  the  party-  hax  said,  but  that  by  unintentionally  iilter- 
ftiig  a  few  of  the  cxpre^ons  really  u^ed.  he  gives  an  effect  to  the 
■statemiint  completely  at  variance  with  what  the  party  really  did 
I  pay."  '     And  when  the  admission  is  full  and  positive,  it  perbape 
f  qttite  na  often  happens  that  it  has  been  made  under  the  iufiuenca 
of  the   terrible  fear  excited  by  the  i^harge.   and  in  the 
[•  315]  hope  that  confession  miiy  ward  'off  some  of  the  consii- 
quences  hkely  to  follow  if  guill  were  pereistently  denied. 
A  confession  ulone  ought  not  t^  be  sufficient  evidence  of  the 
cor/MM  delicti.     There  ehouM  be   other  proof  that  a  crime  hu 
actually  been  cunimittud;  and  the  cocifessiou  should  only  he  ij- 
lowed  for  the  purpose  of  connecting  the  defendant  with  the  of- 
fence.^    And  if  the  party's  hopes  or  fears  are  operated  upoa  U> 
induce  him  to  make  it,  this  fact  will  be  suflScient  to  preclude  llie 
confession  being  received ;  the  rule  upon  this  subject  beinj;  so 
elrict  that  even  >:<aying  to  tlie  prisoner  it  will  be  better  fur  him  to 
confess,  has  been  decided  to  be  a  holding  out  of  such  induce- 
icnts  to  confession,  especially  wJien  said  by  a  person  having  a 
r_ia  custody,  as  should  render  the  statement  ulh 
adiniasible.^     If,  however,  'suite- 


i 


CH.  X.]                CONSTITUTIONAL  PROTECTIONS,  ETC.                      387 

'^ents  have  been  made  before  the  confession,  which  were  likely 
^    do  away  with   the   effect  of   the  inducements,  so   that   the 

^<ige,  7  C  &  P.  551 ;  Commonwealth  *enced  by  the  hope  of  advantage  or 
^*     Curtis,   97    Mass.    574;    State    v.  fear  of  injury  to  state  things  which 
^^^ley,  14  Minn.  105;  Frain  v.  State,  are  not  true.**     Per  Morton,  J.,  in 
^^  Geo.  529;  Austine  r.  State,  51  III.  Commonwealth  v.    Knapp,    9    Pick. 
^^8;  People  v.  Phillips,  42  N.  Y.  200;  496;   People  v,  McMahon,  15  N.  Y. 
^tyite  ».  Brockman,46  Mo.  566;  Com-  387.     There  are  not  wanting  many 
^^on wealth    v.    Mitchell,    117    Mass.  opposing  authorities,  which   proceed 
'^^l;    Commonwealth   v,    Sturtivant,  upon  the  idea,  that  *^  a  promise  made 
1 17  Mass.  122.     Mr.  Phillips  states  by  an  indifferent  person,  who  inter- 
^^e  rule  thus:  **  A  promise  of  benefit  fered  officiously  without  any  kind  of 
Or  favor,  or  threat  or  intimation  of  authority,  and  promised  without  the 
ciisfavor,  connected  with  the  subject  means   of  performance,  can  scarcely 
of  the  charge,  held  out  by  a  person  be  deemed  sufficient  to  produce  any 
Slaving  authority  in  the  matter,  will  effect,  even  on  the  weakest  mind,  as 
l)e  sufficient  to  exclude  a  confession  an  inducement  to  confess.''    1  Greenl. 
made  in  consequence  of  such  induce-  Ev.  §  223.     No  supposition  could  be 
ments,  either  of  hope  or  fear.     The  more  fallacious;  and  in  point  of  fact 
prosecutor,   or  prosecutor's  wife    or  a  case  can  scarcely  occur  in  which 
attorney,  or  the  prisoner's  master  or  some  one,  from  age,  superior  wisdom 
mistress,  or  a  constable,  or  a  person  or  experience,  or  from   his   relations 
assisting  him  in  the  apprehension  or  to  the  accused  or  to  the  prosecutor, 
custody,  or  a  magistrate  acting  in  the  would  not  be  likely  to  exercise  more 
business,    or    other    magistrate,   has  influence  upon  his  mind  than  some  of 
been  respectively  looked  upon  as  hav-  the  persons  who  are  regarded  as  ^^  in 
ing  authority  in  the  matter;  and  the  authority  "  under  the  rule  as  stated 
same  principle  applies  if  the  principle  by    Mr.     Phillips.       Mr.     Greenleaf 
has  been  held  out  by  a  person  without  thinks  that,  while  as  a  rule  of  law  all 
authority,  in  the  presence  of  a  person  confessions  made  to  persons  in   au- 
who  has  such  authority,  and  with  his  thority  should  be  rejected,  **  promises 
sanction,  either  express  or  implied."  and  threats  by  private  persons,  not 
1  Phil.  Ev.  by  Cowen,  Hill,  and  Ed-  being  found  so  uniform  in  their  oper- 
wards,  544,  and  cases  cited.     But  we  ation,  perhaps  may,  with  more  pro- 
think  the  better  reason  is  in  favor  of  priety,  be  treated  as  mixed  questions 
excluding  confessions  where   induce-  of  law  and  fact;  the  principle  of  law, 
ments  have  been  held  out  by  any  per-  that  a  confession  must  be  voluntary, 
son,  whether  acting  by  authority  or  being  strictly  adhered   to,   and    the 
not.     Rex  v.  Simpson,  1  Mood.  C.  C.  question,    whether   the    promises    or 
410;    State  v.  Guild,  5  Halst.    1(33;  threats  of  the  private  individuals  who 
Spears  o.   State,  2  Ohio,  n.  s.  583;  employed    them    were     sufficient    to 
Commonwealth    v.    Knapp,    9   Pick,  overcojne  the  mind  of   the  prisoner, 
496;  Rex  p.  Clewes,  4  C.  &  P.  221;  being  left   to   the   discretion   of  the 
Rex  V.  Kingston,  4  C.  &  P.  387 ;  Rex  judge  under  all  the  circumstances  of 
r.    Dunn,   4   C.    &  P.    543;    Rex   v.  the  case."     1    Greenl.    Ev.    §    223. 
Walkley,   6   C.    &   P.    175;    Rex  v.  This  is  a  more  reasonable  rule  than 
Thomas,  6  C.  &  P.  353.     ''  The  rea-  that  which  admits   such  confessions 
son  is,  that  in  the  agitation  of  mind  under  all  circumstances;    but    it    is 
in  which  the  party  charged  is  sup-  impossible  for  a  judge  to  say  whether 
posed  to  be,  he  is  liable  to  be  influ-  inducements,   in    a   particular    case. 
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make  such  statements  as  they  saw  fit  concerning  the  charge  against 
hem,  during  the  progress  of  the  trial,  or  after  the  evidence  for 
he  prosecution  was  put  in  ;  and  upon  these  statements  the  prose- 
uting  officer  or  the  court  would  sometimes  ask  questions,  which 
he  accused  might  answer  or  not  at  his  option.  And  although 
his  practice  has  now  become  obsolete,  yet  if  the  accused  in  any 
ase  should  manage  or  assist  in  his  own  defence,  and  should  claim 
he  right  of  addressing  the  jury,  it  would  be  difficult  to  confine 
lim  to  "  the  record  "  as  the  counsel  may  be  confined  in 
lis  *  argument.  A  disposition  has  been  manifested  of  [*  817] 
ate  to  allow  the  accused  to  give  evidence  in  his  own  be- 
lalf ;  and  statutes  to  that  effect  are  in  existence  in  some  of  the 
States,  the  operation  of  which  is  believed  to  have  been  generally 
latisfactory.^  These  statutes,  however,  cannot  be  so  construed  as 
to  authorize  compulsory  process  against  an  accused  to  compel 
bim  to  disclose  more  than  he  chooses ;  they  do  not  so  far  change 
the  old  system  as  to  establish  an  inquisitorial  process  for  obtain- 
ing evidence  ;  they  confer  a  privilege,  which  the  defendant  may 
use  at  his  option.  If  he  does  not  choose  to  avail  himself  of  it, 
unfavorable  inferences  are  not  to  be  drawn  to  his  prejudice  from 
that  circumstance  ;  ^  and  if  he  does  testify,  he  is  at  liberty  to  stop 

^  See    American    Law    Reg^ter,  oner,  if  embarrassed,  is  the  result  of 

7ol.  v.  N.  8.   pp.  129,  705;   Ruloff  his  own  previous  misconduct,  not  of 

9,  People,  45  N.  T.  213.  the  law.     If  innocent,  he  will  regard 

^  People  17.  Tyler,  36  Cal.  522;  the  pnvilege  of  testifying  as  a  boon 
State  V.  Cameron,  40  Vt.  555.  For  justly  conceded.  If  guilty,  it  is  op- 
I  case  resting  upon  an  analogous  tional  with  the  accused  to  testify  or 
f>rinciple,  see  Came  o,  Litchfield,  not,  and  he  cannot  complain  of  the 
}  Mich.  340.  A  different  view  would  election  he  may  make.  If  he  does 
leem  to  be  taken  in  Maine.  See  not  avail  himself  of  the  privilege  of 
State  V.  Bartlett,  55  Me.  200.  The  contradiction  or  explanation,  it  is  his 
riews  of  the  court  are  thus  stated  in  fault  if  by  his  own  misconduct  or 
the  recent  case  of  State  v.  Cleaves,  crime  he  has  placed  himself  in  such 
S9  Me.  298.  The  judge  below  had  a  situation  that  he  prefers  any  infer- 
Instnicted  the  jury  that  the  fact  that  ences  which  may  be  drawn  from  his 
the  defendant  did  not  go  upon  the  refusal  to  testify,  to  those  which  must 
itand  to  testify  was  a  proper  mat-  be  drawn  from  his  testimony,  if  truly 
^r  to  be  taken  into  consideration  delivered.  The  instruction  given  was 
bj  them  in  determining  the  ques-  correct,  and  in  entire  accordance  with 
tion  of  her  guilt  or  innocence.  This  the  conclusions  to  which,  after  ma- 
instruction  was  sustained.  Appleton^  ture  deliberation,  we  have  arrived. 
Ch.  J.  ''It  has  been  urged  that  this  State  v,  Bartlett,  55  Me.  200;  State 
new  of  the  law  places  the  prisoner  p.  Lawrence,  57  Me.  375." 
in  an  embarrassed  condition.  Not  In  People  v.  Tyler,  36  Cal.  522,  529, 
K).     The  embarrassment  of  the  pris-  Sawyer,   Ch.  J. ,  expresses  the  con- 
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ftt  my  point  he  chooses,  and  it  must  be  left  to  the  jury  to  give  a 
i,  which  he  declines  to  make  a  full  one,  such  weight  a-s 

of  partiea  to  produce  eTidence  that 
must  be  in  their  power  to  give,  wb 
are  satiafied  that  ttie  defendant,  irith 
respect  to  eierciaing  his  pririlef^ 
under  the  proTisions  of  the  act  in 
question,  is  entitled  to  rest  in  eilence 
and  security  upon  his  plea  of  Dot 
guilty,  and  that  no  inference  of  guilt 
can  be  properly  drawn  against  him 
from  hiH  declining  to  avail  himself  of 
the  privilege  conferred  upon  him  to 
testify  in  his  own  behalf;  that  to 
permit  such  an  inference  would  be 
to  violate  the  principles  and  the  spirit 
of  the  Constitution  and  the  statute, 
and  defeat  rather  than  promote  the 
object  designed  to  be  accomplished 
by  tlie  innovation  in  question."  See 
also  Commonwealth  r.  Bonner,  97 
Mass.  587;  Commonwealth  d.  Mor- 
gan. 107  Mass.  109;  CommoDvealth 
V.  Nichols,  114  Mass.  2S5;  a.  c.  18 
Am.  Rep.  »40 ;  Bird  r.  State.  50  Geo. 
5tJ5.  In  New  York  and  Ohio,  bj 
statute,  unfavorable  inferences  are  not 
allowed  to  be  drawn  from  the  fact  of 
the  defendant  not  offering  himself  as 


tmjT I'lew aa fallows:  "At  the  trial, 
hj  hb  plsa  of  not  guilty,  the  party 
elMt|ed  denies  tlie  charge  against 
Ub.  IUs  U  iteelf  a  poaitive  act  of 
danU,  and  pnt>  npon  the  people  the 
baidan  of  affirmatiTelj  proving  the 
idbDoe  aUflgod  ag^nat  him.  When 
ha  haa  onoe  ndied  this  issue  by  his 
plsa  of  not  gnil^,  the  law  says  he 
■hall  dtenoefwth  ba  deemed  innocent 
till  ha  la  looved  to  be  guilty;  and  both 
fha  aommon  law  and  the  statute  give 
Uin  tfia  bonaflt  of  any  reasonable 
donbt  ariaing  on  Qie  evidence.  Now 
if  at  &a  trial,  when  for  all  the  pur- 
pOiia  «t  the  Mat  the  burden  ia  on  the 
pSOpls  to  jxon  the  offence  charged 
1^  afltBatlTO  evidanoe,  and  the  de- 
^^■^T*^  la  antiUad  to  rest  upon  hia 
pies  of  not  goil^,  an  inference  of 
glUt  oonld  legally  be  drawn  from  hia 
"  '  I  to  go  upon  the  stand  as  a 
I,  aqd  ag^  deny  the  charge 
^aUat  Um  in  iha  form  of  testimony, 
he  WOoU  praotiaaUy  if  not  theoreti- 
oally,  l^  bis  act  deelining  to  i 
lilsprivil^e,  furnish  evidence  of 
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Under  the  circuraHtances,  they  think  it  entitled  to ;  ^  otherwise 
the  statute  must  have  set  aside  and  overruled  the  constitutional 
roaxim  which  protects  an  accused  party  against  being  compelled 
to  testify  against  himself,  and  the  statutory  privilege  becomes  a 
snare  and  a  danger.^ 


1  In  State  v.  Ober.  52  N.  H.  459 ; 
8.  c.  13  Am.  Rep.  88,  the  defendant 
was  put  on  trial  for  an  ille^^al  sale  of 
liquors;  and,  having  offered  himself 
as  a  witness,  was  asked  on  cross- 
examination  a  question  directly  re- 
lating to  the  sale.  He  declined  to 
answer,  on  the  ground  that  it  might 
tend  to  criminate  him.  Being  con- 
Ticted,  it  was  alleged  for  error  that 
the  court  suffered  the  prosecuting 
officer  to  comment  on  this  refusal  to 
the  jury.  The  Supreme  Court  held 
this  no  error.  This  ruling  is  in  en- 
tire accord  with  the  practice  which 
has  prevailed  without  question  in 
Michigan,  and  which  has  always 
assumed  that  the  right  of  comment, 
where  the  party  makes  himself  his 
own  witness,  and  then  refuses  to 
answer  proper  questions,  was  as  clear 
as  the  right  to  exemption  from  un- 
fayorable  comment  when  he  abstains 
from  asserting  his  statutory  privilege. 

The  case  of  Connors  v.  People,  50 
N.  Y.  240,  is  different.  There  the 
defendant,  having  taken  the  stand  as 
a  witness,  objected  to  answer  a  ques- 
tion :  but  was  directed  by  the  court 
to  do  so,  and  obeyed  the  direction. 
This  was  held  no  error,  because  he 
had  waived  his  privilege.  If  the  de- 
fendant had  persisted  in  refusing,  we 
are  not  advised  what  action  the  court 
would  have  deemed  it  proper  to  take, 
and  it  is  easy  to  conceive  of  serious 
embarrassments  in  such  a  case.  Un- 
der the  Michigan  practice,  when  the 
court  had  decided  the  quention  to  be 
a  proper  one,  it  would  have  been  left 
to  the  defendant  to  answer  or  not  at 
his  option,  but  if  he  failed  to  answer 
what  seemed  to  the  jury  a  proper  in- 
quiry, it  would  be  thought  surprising 


if  they  gave  his  imperfect  statement 
much  credence.  On  this  point  see 
further  State  v,  Wentworth,  65  Me. 
234 :  8.  c.  20  Am.  Rep.  688. 

3  The  statute  of  Michigan  of  1861, 
p.  169,  removed  the  common-law  dis- 
abilities of  parties  to  testify,  and 
added,  **  Nothing  in  this  act  shall  be 
construed  as  giving  the  right  to  com- 
pel a  defendant  in  criminal  cases  to 
testify  ;  but  any  such  defendant  shall 
be  at  liberty  to  make  a  statement  to 
the  court  or  jury,  and  may  be  cross- 
examined  on  any  such  statement.''  It 
has  been  held  that  this  statement 
should  not  be  under  oath.  People  v. 
Thomas,  9  Mich.  314.  That  its  pur- 
pose was  to  give  every  person  on  trial 
for  crime  an  opportunity  to  make  full 
explanation  to  the  jury,  in  respect  to 
the  circumstances  given  in  evidence 
which  are  supposed  to  have  a  bearing 
against  him.  Anuis  v.  People,  13 
Mich.  511.  That  the  statemctnt  is 
evidence  in  the  case,  to  which  the 
jury  can  attach  such  weight  as  they 
think  it  entitled  to.  Maher  o.  People, 
10  Mich.  212.  That  the  court  has  no 
right  to  instruct  the  jury  that,  when 
it  conflicts  with  the  testimony  of  an 
unimpeached  witness,  they  must  be- 
lieve the  latter  in  preference.  Durant 
p.  People,  13  Mich.  351.  And  that 
the  prisoner,  while  on  the  stand,  is 
entitled  to  the  assistance  of  counsel 
in  directing  his  attention  to  any 
branch  of  the  charge,  that  he  may 
make  explanations  concerning  it  if  he 
desires.  Annis  v.  People,  13  Mich. 
511.  The  prisoner  does  not  cease  to 
be  a  defendant  by  becoming  a  witness, 
nor  forfeit  rights  by  accepting  a  privi- 
lege. In  People  v.  Thomas,  9  Mich. 
321,  Campbell,  J.,  in  speaking  of  the 
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f •  318]  "The  testimony  for  the  people  in  criminal  cases  can 
only,  as  a  general  rule,  be  given  by  witnesses  who  are 
jiruxent  in  court.'  The  defendant  is  entitled  to  be  confronted 
with  the  witnesses  against  him  ;  and  if  any  of  them  be  absent 
fram  the  Commonwealth,  so  that  their  attendance  cannot  be  com- 
pelled, or  if  they  he  dead,  or  have  become  incapacitated  to  give 
evidence,  there  is  no  mode  by  which  their  statement*  against  the 
prisoner  can  he  used  for  his  conviction.  The  exceptions  to  thia 
rule  arc  of  cases  which  are  excluded  from  its  reasons  by  their 
peculiar  circumstJinces ;  but  they  are  far  from  numerous.  If  the 
witness  was  sworn  before  the  examining  magistrate,  or  before  a 
coroner,  and  the  accused  had  an  opportunity  then  to  cross-exam- 
ine him.  or  if  there  were  a  former  trial  on  which  he  was  swom.it 
seems  allowable  to  make  use  of  his  deposition,  or  of  the  minutes 
of  his  examination,  if  the  witness  has  since  deceased,  or  is  inmne, 
or  sick  and  nna)>le  to  testify,  or  has  been  summoned  but  appears 
to  have  been  kept  away  by  the  opposite  party. ^     So,  also,  if  a 

right  which  tbe  etatut*  gives  to  oruss-  little    weight  becftuae   unsworn.      It 

exaiuine  a  ilefciidRut  who  has  niaile  wns  not  until  QueeD  Anne'a  time  that 

hU  Btot*inont,  i»ya  :  '•  And  while  his  they  were  put  under  oath, 

oonntltutioiinl    right   of   declining   to  The  rule  that  the  prisoner  shall  be 

MiBWcT  (juiMtiona  cnnnot  be  removed,  confronted  with  tho  witnesses  against 

ytl  a  rcf  uiiul  hy  a  party  to  answiT  any  him  does  not  preclude  such  docomen- 

foir  quesUon,   not  going  outside  of  tarj-  endence   to  establish  collatersl 

«h&tJ>e  hu  offered  to  explain,  would  facta   aa  would   be  adinisaible  nuder 
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person  is  on  trial  for  homicide,  the  declarations  of  the  party 
whom  he  is  chai'ged  with  having  killed,  if  made  under  the  sol- 
emnity of  a  conviction  that  he  was  at  the  point  of  death,  and 
relating  to  matters  of  fact  concerning  the  homicide,  which  passed 
.  under  his  own  observation,  may  be  given  in  evidence  against  the 
accused ;  the  condition  of  the  party  who  made  them  being  such 
that  every  motive  to  falsehood  must  be  supposed  to  have  been 
silenced,  and  the  mind  to  be  impelled  by  the  most  powerful  con- 
siderations to  tell  the  truth.^  Not  that  such  evidence  is  of  very 
conclusive  character;  it  is  not  always  easy  for  the  hearer  to 
determine  how  much  of  the  declaration  related  to  what  was 
seen  and  positively  known,  and  how  much  was  surmise 
*  and  suspicion  only  ;  but  it  is  admissible  from  the  neces-  [*  319] 
sity  of  the  case,  and  the  jury  must  judge  of  the  weight  to 
be  attached  to  it. 

In  cases  of  felony,  where  the  prisoner's  life  or  liberty  is  in 
peril,  he  has  the  right  to  be  present,  and  must  be  present,  during 
the  whole  of  the  trial,  and  until  the  final  judgment.  If  he  be 
absent,  either  in  prison  or  by  escape,  there  is  a  want  of  jurisdic- 
tion over  the  person,  and  the  court  cannot  proceed  with  the  trial, 
or  receive  the  verdict,  or  pronounce  the  final  judgment.*  But 
misdemeanors  may  be  tried  in  the  absence  of  the.  accused. 


1  1  Greenl.  Ev.  §  166  ;  1  Phil.  Ev. 
by  Cowen,  Hill,  and  Edwards,  285- 
289  ;  Whart.  Cr.  Law,  §§  669-682 ; 
Donnelly  r.  State,  2  Dutch.  463  ; 
Hill's  Case,  2  Grat.  594;  State  v. 
Freeman,  1  Speers,  57 ;  State  o.  £ru- 
netio,  13  La.  Ann.  45 ;  Dunn  v.  State, 
2  Hke,  229  ;  Mose  v.  State,  35  Ala. 
421 ;  Brown  v.  State,  32  Miss.  433 ; 
Whitley  o.  State,  38  Geo.  70 :  State 
V.  Quick,  15  Rich.  158 ;  Jackson  v. 
Commonwealth,  19  Grat.  656  ;  State 
V.  Oliver,  2  Houston,  585.  This 
whole  subject  was  largely  considered 
in  Morgan  v.  State,  31  Ind.  193; 
State  V.  Framburg,  40  Iowa,  555. 

^  See  Andrews  v.  State,  2  Sneed, 
550 ;  Jacobs  o.  Cone,  5  S.  &  R.  335 ; 
Witt  V,  State,  5  Cold.  11;  State  v. 
Alman,  64  N.  C.  364;  Gladden  v. 
State,  12  Fla.  577  ;  Maurer  v.  People, 
43  N.  Y.  1  ;  note  to  Winchell  v. 
State,  7  Cow.  525.     In  capital  cases 


the  accused  stands  upon  all  his  rights, 
and  waives  nothing.  Nomaque  v. 
People,  Breese,  145 ;  Dempsey  ». 
People,  47  111.  325;  People  v.  Mc- 
Kay, 18  Johns.  217 ;  Burley  v.  State, 
1  Neb.  385.  The  court  cannot  make 
an  order  changing  the  venue  in  a 
criminal  case  in  the  absence  of  and 
without  notice  to  the  defendant.  Ex 
parte  Bryan,  44  Ala.  404.  Nor  in  the 
course  of  the  trial  allow  evidence  to 
be  given  to  the  jury  in  his  absence, 
even  though  it  be  that  of  a  witness 
which  had  been  previously  reduced  to 
writing.  Jackson  v.  Commonwealth, 
19  Grat.  656 ;  Wade  r.  State,  12  Geo. 
25.  And  in  a  capital  case  the  record 
must  affirmatively  show  the  presence 
of  the  accused  at  the  trial,  and  when 
the  verdict  is  received  and  sentence 
pronounced.  Dougherty  v.  Common- 
wealth, 69  Penn.  St.  286. 
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Thi:    Traverse  Jury. 

AccuDationa  of  ciitninal  conduct  are  tried  at  the  common  taw 
by  JU17  i '  and  wherever  the  right  to  this  trial  in  guaranteed  by 
the  constitution  without  (|Uiilification  or  restriction,  it  mu!<t  ht 
understood  oh  retained  in  all  those  cases  wiiich  were  triable 
by  jury  at  tlie  common  law,^  and  with  all  the  common-law  inci- 
dents to  a  jury  trial,  so  fm',  at  least,  as  they  can  be  regarded  as 
tending'  to  the  protection  of  the  accused.^ 

A  petit.  [Hitty,  or  traverse  jury  is  a  body  of  twelve  men,  whc^ 
are  sworn  to  try  the  facts  of  a  case,  as  they  are  presented  in  th^ 

'  It  is  worthy  of  note  that  all  that  4(11.    Bat  court  coinmissionerB  have  a^ 

is  extaut  of  Hie  leginlaljon  of  the  Piy-  snch  power.   In  re  Remington.  7  Wi»_ 

mouth  Colony  for  tho  flret  five  years,  01-');  Ilaight  u.  Lucia,  30  Wis.  35». 

couHietD    of    the    single    ri^guhttion.  Nor  can  the  legislature  confer  it  upon 

*'  thatnll  uriuiinal  facts,  aiitl  :ih<>  all  municipal      councils.        Wliilcomb'a 

manlier  of  Invpaesue  nnil  (it:l<t«  he-  Case,    120    Mass.     118.       The    cam 

twecu  man  and  laiux,  shall  be  triol  by  should    be    plain    before     the   coiut 

the  verdict  of  twelve  h011e.1t  men,  to  sliould  assume  the  autitority  to  piuiiih 

be  itnpan*illcd  by  niithority,  in  form  for  contempt.      Bachelder  r.   Moon, 

of  a  jury,  upon  their  oath."     1   Pal-  42  Cal.  416.     See  Storey  r.  PcopV, 

fray's  New  Kogland,  340.  79  HI.  45:  Hoi  lings  worth  v.  Diwuc. 

'  Cases  of  coutftnpt  of  court  were  Wall.   C.   C.  77  ;   Ex  parte   Bradk-y, 

never  triable  by  jury;  and  the  object  7  Wall.   381. 

of  the  power   would   be   defeated   in  •  Seouote  to  p. 'ilO,  po«.     A  cili- 

aiany  cases  if  they  were.     The  power  «en  not  in  the  land  or  uaval  service. 

to  mnUah  Dontenwta  soniinarilT  is  in-  or  in  the  militia  in  actual  serrice.  ou- 
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evidence  placed  before  them.  Any  less  than  this  number  of 
twelve  would  not  be  a  common-law  jury,  and  not  such  a  jury  as 
the  Constitution  guai^ntees  to  accused  parties,  when  a  less  num- 
ber is  not  allowed  in  express  terms ;  and  the  necessity  of  a  full 
panel  could  not  be  waived  —  at  least  in  case  of  felony  —  even  by 
consent.^  The  infirmity  in  case  of  a  trial  by  jury  of  less  than 
twelve,  by  consent,  would  be  that  the  tribunal  would  be  one  uu- 
ktiown  to  the  law,  created  by  mere  voluntary  act  of  the  parties ; 
^^d  it  would  in  effect  be  an  attempt  to  submit  to  a  species  of 
^I'bitration  the  question  whether  the  accused  has  been  guilty  of 
^n  oflfence  against  the  State.  But  in  those  cases  which  formerly 
"^ere  not  triable  by  jury,  if  the  legislature  provide  for  such  a 
'trial  now,  they  may  doubtless  create  for  the  purpose  a  statutory 
tribunal,  composed  of  any  number  of  persons,  and  no  question 
^f  constitutional  power  or  right  could  arise. 

Many  of  the  incidents  of  a  common-law  trial  by  jury  are 
essential  elements  of  the  right.  The  jury  must  be  indifferent 
between  the  prisoner  and  the  Commonwealth ;  and  to  secure  im- 
partiality challenges  are  allowed,  both  for  cause  and  also  peremp- 
tory without  assigning  cause.  The  jury  must  also  be 
summoned  *  from  the  vicinage  where  the  crime  is  sup-  [*320] 
posed  to  have  been  committed;^  and  the  accused  will 


1  Work  ».  State,  2  Ohio,  n.  s.  296  ; 
Cancemi  r.  People,  18  N.  Y.  128; 
Brown  v.  State,  8  Blackf.  561;  2 
Lead.  Cr.  Caa.  337  ;  Hill  o.  People, 
16  Mich.  351.  And  see  State  v.  Cox, 
8  Eug.  436  ;  Murphy  v.  Common- 
wealth, 1  Met.  (Ky.)  365;  Tyzee  r. 
Ckimfiaon wealth,  2  Met.  (Ky.)  1  ; 
State  V.  Mansfield,  41  Mo.  470;  Brown 
r.  State,  16  Ind.  496:  Opinions  of 
Judges,  41  N.  H.  550  ;  Lincoln  r. 
Smith,  27  Vt.  328  ;  Bowling's  Case, 
13  Miss.  664  ;  Tillman  r.  Arlles, 
13  Miss.  373  ;  Vaughan  v.  Seade,  30 
Mo.  600;  Kleinechmidt  v.  Dunphy,  1 
Montana,  118;  Allen  v.  State,  54  Ind. 
461  ;  State  p.  Everett,  14  Minn.  447. 
In  Commonwealth  v.  Dailey,  12  Cush. 
80,  it  was  held  that,  in  a  case  of  mis- 
demeanor, the  consent  of  the  defend- 
ant that  a  verdict  might  he  received 
from  eleven  jurors  was  binding  upon 


him,  and  the  verdict  was  valid.  In 
Hill  r.  People,  16  Mich.  356,  it  was 
decided  that  if  one  of  the  jurors 
called  was  an  alien,  the  defendant 
did  not  waive  the  objection  by  fail- 
ing to  challenge  him,  if  he  was  not 
aware  of  the  disqualification  ;  and  if 
the  court  refused  to  set  aside  the  ver- 
dict on  affidavits  showing  these  facts, 
the  judgment  upon  it  would  be  re- 
versed on  error.  The  case  of  State  ». 
Quarrel,  2  Bay,  150,  is  contra.  The 
case  of  State  v.  Stone,  2  Scam.  326, 
in  which  it  was  held  competent  for 
the  court,  even  in  a.  capital  case,  to 
strike  ofE  a  juryman  after  he  was 
sworn,  because  of  alienage,  affords 
some  support  for  Hill  v.  People. 

^  Offences  against  the  United  States 
are  to  be  tried  in  the  district,  and 
those  against  the  State  in  the  county 
in  which  they  are  charged  to  have 
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fhna  hftTS  the  benefit  on  his  trial  of  his  own  good  character  and 
stendng  witib  hie  neighbors,  if  these  He  has  preserved  ;  and  also 
of  itioli  kaowledge  as  the  jury  may  possess  of  the  witnesses  who 
may  give  evidenoe  against  him.     He  will  also  be  able  with  more 
OMiidnty  to  seonre  the  attendance  of  hisown  witnesses.  The  jury 
niiiit  niuiDlmously  concur  in  the  verdict.    This  is  a  very  old 
raqninnwDt  in  the  English  common  law,  and  it  has  been  adhered.^ 
t(V  notwithitanding  very  eminent  men  have  assailed  it  as  unwisa 
UoA  inexpedient.*     And  the  jurors  must  be  left  free  to  act  ir% 
aeoordanoe  with  the  dictates  of  their  judgment.     The  final  deci~ 
taau  apon  the  fiusts  is  to  rest  with  them,  and  interference  by  th« 
ootiit  wil^  a  view  to  coerce  them  into  a  verdict  against  their  coo- 
k  ii  onvarrantable  and  irregular.    A  judge  is  not  jastified 


t  bat  oonrts  are  gen-  The  offended  party  chose  to  have  hit 

miOf  tmpomni,  on  the  application  complunt  tried  Bummarilyby  a  polio 

lit  an  aMuad  party,  to  order  a  change  justice  of  the  latter  city,  inatoid  ot 

«(  VMWa,  whtfv  for  any  reason  a  fair  submitting  it  to  a  jurj  required  to  U 

aad  iiqiaitial  trial  oumot  be  had  in  indifferent  between  the  partiea.     & 

'  &•  loo^ly.     It  h«  bean  held  incom-  U.  S.  Commissioner  issued  a  wamot 

patnltooidarsiHdiaehBnge  of  venue  for  Mr.  Dana's  arrest  in  New  York 

OB  the  appHoatlon  of  the  prosecution,  for  transportation  to  Washington  for 

Kilk«.SWa,  1  Cold.  S14.     See  also  trial;    but  Judge  Bl&tchford   treated 

Whadir  ■.  State,  24  Wu.  52 ;  Osbom  the  proceeding  vith  little  respect,  and 

«.  fiWe,  M  Ark.  SB9.     And  in  another  ordered  Mr.  Dana's  discharge.     Mat- 

Ban  Id  TamuMoe  It  waa  decided  that  ter  of  Dana,  7  Ben.    D.    C.    1.     It 

t  ptnuitted    offences  would  have  been  a  singular  result  of 

1  Mar  tilt  boundary  line  of  a  revolution  where  one  of  the  grier- 

"  I  to  be  tried  in  either  was  ancea  eompliuned  of  was  the  aMwtiao 

aottba  oonatltntional  prin-  of  a  right  to  send  parties  abroad  for 

cipU-  stilted  in  the  text.     Aniistruiig  triiil,   if   it  should  hiivc   been   found 

V.  State,  1  Cold.  ■iS>f.     See  also  Stat<j  that   an   editor   might  be  si-ized  any- 
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in  expressing  his  conviction  to  the  jury  that  the  defendant  is 
guilty  upon  the  evidence  adduced.^  Still  less  would  he  be  justi- 
fied in  refusing  to  receive  and  record  the  verdict  of  the  jury, 
l^^cause  of  its  being,  in  his  opinion,  rendered  in  favor  of  the 
Prisoner  when  it  ought  not  to  have  been. 

*He  discharges  his  duty  of  giving  instructions  to  the  [*821] 
JViry  when  he  informs  them  what  in  his  view  the  law  is 
^^hich  is  applicable  to  the  case  before  them,  and  what  is  essential 
't^'O  constitute  the  ofiPence  charged ;  and  the  jury  should  be  left 
^ee  and  unbiassed  by  his  opinion  to  determine  for  themselves 
whether  the  facts  in  evidence  are  such  as,  in  the  light  of  the  in- 
structions of  the  judge,  make  out  beyond  any  reasonable  doubt 
that  the  accused  party  is  guilty  as  alleged.^ 

^  A  judge  who  urges  his  opinion  some  judges  in  libel  cases,  of  express- 

upon  the  facts  to  the  jury  decides  the  ing  to  the  jury  their  belief  in  the 

cause,   while  aToiding  the  responsi-  defendant's  guilt.      On  the  trial  of 

biHty.     How  often  would  a  jury  be  parties,  charged  with  a  libel  on  the 

found  bold  enough  to  declare  their  Empress    of    Russia,   Lord  Kenyan^ 

opinion  in  opposition  to  that  of  the  sneering  at  the  late  Libel  Act,  said: 

judge  upon  the  bench,  whose  words  **  I  am  bound  by  my  oath  to  declare 

would  fall  upon  their  ears  with  all  the  my  own  opinion,  aud  I  should  forget 

weight   which    experience,    learning,  my  duty  were  I  not  to  say  to  you  that 

and  commanding  position  must  always  it  is  a  gross  libel. '  *     Upon  this  Lord 

cany  with  them ?   What  lawyer  would  Campbell  remarks:   **Mr.  Fox's  act 

care  to  sum  up  his  case,  if  he  knew  only  requires  the  judges  to  give  their 

that  the  judge,  whose  words  would  opinion  on  matters  of  law  in   libel 

be  BO  much  more  influential,  was  to  cases  as  in  other  cases.     But  did  any 

declare  in  his  favor,  or  would  be  bold  judge  ever  say,  *  Gentlemen,  I  am  of 

enough  to  argue  the  facts  to  the  jury,  opinion  that  this  is  a  wilful,  malicious, 

if  he  knew  the  judge  was  to  declare  and  atrocious  murder  V  '     For  a  con- 

against  him?    Blackstone  has  justly  siderable  time  after  the  act  passed, 

remarked  that  **in  settling  and  ad-  against  the  unanimous  opposition  of 

justing  a  question  of  fact,  where  in-  the  judges,  they  almost  all  spitefully 

trusted    to    any    single    magistrate,  followed  this  course.     I  myself  heard 

partiality  and  injustice  have  an  ample  one  judge  say:    *  As  the  legislature 

field   to  range  in;    either  by  boldly  requires  me  to  give  my  own  opinion 

asserting  that  to  be  proved  which  is  in  the  present  case,  I  am  of  opinion 

not  so,  or  by  more  artfully  distin-  that  this  is  a  diabolically  atrocious 

guishing  away  the  remainder. "    3  Bl.  libel.'"     Upon  this  subject,  see  Mc- 

Com.   3b0.      These   are  evils  which  Guflie  «.  State,  17  Geo.  497;  Stater. 

jury  trial  is  designed  to  prevent;  but  McGinnis,    5  Nev.    337 ;    Pittock  r. 

the  effort  must  be  vain  if  the  judge  O'Niell,   (53  Penn.   St.  253 ;   s.  c.  3 

is  to  control  by  his  opinion  where  the  Am.  Rep.  544. 

law  has  given  him  no  power  to  com-         ^  The  independence  of  the  jury, 

mand.     In  Lord  Campbell's  Lives  of  with  respect  to  the  matters  of  fact  in 

the  Chancellors,  c.   Ittl,  the  author  issue  before  them,   was    settled    by 

justly  condemns    the    practice    with  Peun's  Case,  6  Howell's  State  Triab, 
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-  How  &r  the  jury  are  to  judge  of  the  law  as  well  as  of  the  factv 
is  a  qoflstion,  »  disousBion  of  which  we  do  not  propose  to  eutei— 
opttL  If  it  be  their  choice  to  do  bo,  they  may  return  speciallj— 
what  fiwts  they  find  established  by  tlie  evidence,  and  allow  thte- 
ooutt  to  apply  the  law  to  those  facts,  and  thereby  to  determine 
whether  the  party  is  guilty  or  not.  But  they  are  not  obliged  iim. 
any  cue  to  find  a  special  verdict ;  they  have  a  right  to  apply  focr 
tbemaolTeB  the  law  to  the  facts,  and  to  express  their  own  opinion., 
apon  the  whole  evidence,  of  the  defendant's  guilt.  Where  e« 
geunsl  verdict  is  thus  given,  the  jury  necessarily  determine  icrs 
their  own  mind  what  the  law  of  the  case  is ;  ^  and  if  their  deter~ 
mlnation  is  favoiable  to  the  prisoner,  no  mode  is  known  to  the 
law  in  which  it  can  be  reviewed  or  reversed.  A  writ  of  errckr 
does  not  lie  on  behalf  of  the  Commonwealth  to  reverse  an  ac- 
quittal, nnlesB  expressly  given  by  statute  ;^  nor  can  a  nev 
[*8SS]  *  trial  be  granted  in  such  a  case  ;  ^  but  neither  a  writ  of 

Bfil,   aad  bj   Bnihel's    Case,   which  makes   such    fact   to   be   contrary  lo 

gmr  out  irf  it,  uid  is  reported  in  law."     DeLolme  on  the  Conatitution 

Tui^Bn's    Beports,    185.       A   very  of  England,  c.  13.     In  January,  1735, 

ffdl    aooomit   of   thete   oases   is   also  Zenger,    the   publisher     of    Zenga't 

bmad  In  Vtnjtii  on  Trial  by  Jury,  Journal  in  New  York,  waa  informed 

807.      See    Bushel'a    Case    also    in  agaiost  for  a  libel  on  the  governor 

Broam'B  Gout.    Law,  120,  and  the  and    other   officers    of    the    king  in 

laliwUe  note  thereto.      Bushel  was  the  provioce.      He  was  defended  by 

^'^'■f"  td  the  jurj  which  refused  to  Hamilton,    a    Quaker    lawyer    from 

fludaTBrdlotofgailty  at  the  dictation  Pbiladelphia,  who    relied    upon  the 

of  the  Wnit,  aad  he  WU  punished  as  truth   as   a  defence.     The  court  ex- 

Sot  egntompt  of  oonrt  for  his  refusal,  eluded  evidence  of  the  truth  as  coosti- 

bot  waa  reloMed  on  Aofrro*  cor/jui.  tuting  no  defence,  but  UamilloD  ap- 

*  *'  Ae  the  tnaio  object  of  the  in-  pealed  to  the  jury  as  the  judges  of 
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error  nor  a  inotion  for  a  new  trial  could  reach  an  erroneous 
determination  by  the  jury,  because,  as  they  do  not  give  reasons 
for  their  verdict,  the  precise  grounds  for  it  can  never  be  legally 
known,  and  it  is  always  presumable  that  it  was  given  in  favor  of 
the  accused  because  the  evidence  was  not  sufficient  in  degree  or 
satisfactory  in  character ;  and  no  one  is  at  liberty  to  allege  or 
suppose  that  they  have  disregarded  the  law. 

Nevertheless,  as  it  is  the  duty  of  the  court  to  charge  the  jury 
upon  the  law  applicable  to  the  case,  it  is  still  an  important  ques- 
tion whether  it  is  the  duty  of  the  jury  to  receive  and  act  upon 
the  law  as  given  to  them  by  the  court,  or  whether,  on  the  other 
^and,  his  opinion  is  advisory  only,  so  that  they  are  at  liberty 
either  to  follow  it  if  it  accords  with  their  own  convictions,  or  to 
disregard  it  if  it  does  not. 

In  one  class  of  cases,  that  is  to  say,  in  criminal  prosecutions 
for  libels,  it  is  now  very  generally  provided  by  the  State  consti- 
tutions, or  by  statute,  that  the  jury  shall  determine  the  law 
and  the  facts.^     How  great  a  change  is  made  in  the  common 


649;  State  p.  Brown,  16  Conn.  54; 
State  r.  Kanoose,  1  Spencer,  115; 
State  V.  Bums,  3  Tex.  118;  State  v. 
Taylor,  1  Hawks,  462. 

^  See  Constitutions  of  Alabama, 
Connecticut,    California,     Delaware, 
Georgia,     Kentucky,    Maine,   Michi- 
gan, Missouri,  Nebraska,  New  York, 
Pennsylyania,  South  Carolina,   Ten- 
nessee, and  Texas.    That  of  Mary- 
land  makes  the  jury  judges  of  the 
law   in   all  criminal   cases;   and  the 
same  rule  is  established  by  constitu- 
tion or  statute  in  some  other  States. 
In  Holder  r.  State,  5  Geo.  444,  the 
following  view  was  taken  of  such  a 
statute:    *'  Our  penal  code  declares, 
*>  On  every  trial  of  a  crime  or  offence 
contained  in  this  code,   or  for   any 
crime   or  offence,  the  jury  shall  be 
judges  of  the  law  and  the  fact,  and 
shall  in   every  case  give    a    general 
verdict  of  guilty  or  not  guilty,  and  on 
the    acquittal    of    any  defendant  or 
prisoner,  no  new  trial  shall  on  any 
account  be  granted    by  the    court.* 
Juries  were,  at  common  law,  in  some 
sense  judges  of  the  law.    Having  the 


right  of  rendering  a  general  verdict, 
that  right  involved  a  judgment  on  the 
law  as  well  as  the  facts,  yet  not  such 
a  judgment  as  necessarily  to  control 
the  court.  The  early  commentators 
on  the  common  law,  notwithstanding 
they  concede  this  right,  yet  hold  that 
it  is  the  duty  of  the  jury  to  receive 
the  law  from  the  court.  Thus  Black- 
stone  equivocally  writes:  *  And  such 
public  or  open  verdict  may  be  either 
general,  guilty  or  not  guilty,  or  special, 
setting  forth  all  the  circumntances  of 
the  case,  and  praying  the  judgment 
of  the  court  whether,  for  instance,  on 
the  facts  stated,  it  be  murder  or  man- 
slaughter, or  no  crime  at  all.  This 
is  where  they  doubt  the  matter  of  law, 
and  therefore  choose  to  leave  it  to  the 
determination  of  the  court,  though 
they  have  an  unquestionable  right 
of  determining  upon  all  the  circum- 
stances, and  of  finding  a  general  ver- 
dict if  they  think  proper  so  to  hazard  a 
breach  of  their  oath/  &c.  4  Bl.  Com. 
861;  Co.  Lit.  228  a;  2  Hale,  P.  C. 
313.  Our  legislature  have  left  no 
doubt  about  this  matter.  The  juries  in 
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)  law  by  these  *  provisions  it  is  difficult  to  say,  because  th^ 
rule  of  the  coiunion  law  waa  not  very  clear  upon  tht^ 
authorities  ;  hut  for  that  very  reason,  and  because  the  law  of  libeH 
was  sometimes  administered  with  grent  harshness,  it  was  cer — 
tainly  proper  and  highly  desirable  that  a  definite  and  liberal  lul^ 
should  be  thus  established.^ 

Ill  all  other  ciises  the  jury  have  the  clear  legid  right  to  retun^ 
a  simple  verdict  of  guilty  or  not  guilty,  and  in  so  doing  the^ 
II ecestiarily- decide  such  questions  of  law  as  well  as  of  fact  as  ar^ 
involved  i»  the  general  question  of  guilt.     If  their  view  conduce 
to  an  acquittal,  their  verdict  to  that  effect  can  neither  be  reviewers 
nor  set  aside.     In  such  a  case,  therefore,  it  appears  that  thej- 
pajss  upon  the  law  as  well  as  the  facts,  and  that  their  finding  U 
conclusive.     If,  on  the  other  hand,  their  view  leads  them  to  a 
verdict  of  guilty,  and  it  is  the  opinion  of  the  court  that  such  ver- 
dict is  against  law,  the  verdict  will  be  set  aside  and  a  new  trial 
grauted.     In  such  a  case,  although  they  have  judged  of  the  law, 
the  court  sets  aside  their  conclusion  as  improper  and  unwarranted. 
But  it  is  dear  that  the  jury  are  no  more  the  judges  of  the  lavr 
when  they  acquit  than   when  they  condemn,  and  the  different 
result  in  the  two  oases  conies  from  (he  merciful  maxim  of  the 
oommon  law,  which  will  not  suffer  an  accused  party  to  be  twice 
put  in  jeopardy  for   the   same   cause,  however  eiTOueous  may 
have   been   the  lirst  acquittal.      In   theory,  tlierefore,  the   rule 

(icorgin  can   find   no   special   verdict  lie   imderstoud   as  liolding  thnt  it  i» 

nt   Inw.       Thry   nre   declared   to    be  not  tiie  province  of  the  court  to  give 

Judge*  of  tht  law  nnd  the  Incin,  and  the  law  of  the  citse  distiuctly  in  charge 

nrp  rmjuirwl  in  every  caee  to   give   a  to  the  jury  ;  it  is  iiin]iif«tionnli!_T  it* 


f 
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c^f  law  would  seem  to  be,  that  it  is  the  duty  of  the  *  jury  [*  324] 
*^o  receive  and  follow  the  law  as  delivered  to  them  by  the 
^^^urt ;  and  such  is  the  clear  weight  of  authority.^ 

There  are,  however,  opposing  decisions,^  and  it  is  evident  that 

e  judicial  prerogative  to  direct  conclusively  upon  the  law  can- 

ot  be  carried  very  far  or  insisted  upon  with  much  pertinacity, 

hen  the  juiy  have  such  complete  power  to  disregard  it,  without 

^^e  action  degenerating  into  something  like  mere  scolding.    Upon 

^liis  subject  the  remarks  of  Mr.  Justice  Baldmn^  of  the  Supreme 

^Dourt  of  the  United  States,  to  a  jury  assisting  him  in  the  trial 

^Df  a  criminal  charge,  and  which  are  given  in  the  note,  seem 

;j)eculiarly  dignified  and  appropriate,  and  at  the  same  time  to 

^  United  States  o.  Battiste,  2  Sum.  not  diminish  the  obligation  of  the 
^40;  Stittinus  v.  United  States,  5  court  to  explain  the  law.  The  in- 
Cranch,  C.  C.  573;  United  States  i;.  structions  of  the  court  in  matters  of 
Morris,  I  Curt.  53  ;  United  States  law  may  safely  guide  the  consciences 
V.  Riley,  5  Blatch.  206 ;  Montgomery  of  the  jury,  unless  they  know  them  to 
V.  State,  11  Ohio,  427;  Robbins  v.  be  wrong  ;  and  when  the  jury  under- 
State,  8  Ohio,  K.  8.  131 ;  Common-  take  to  decide  the  law  (as  they  un- 
wealth  V.  Porter,  10  Met.  263 ;  Com-  doubtedly  have  the  power  to  do)  in 
monwealth  v.  Anthes,  5  Gray,  185  ;  opposition  to  the  advice  of  the  court, 
Commonwealth  o.  Rock,  10  Gray,  4  ;  they  assume  a  high  responsibility,  and 
State  V.  Peace,  1  Jones,  251  ;  Handy  should  be  very  careful  to  see  clearly 
9.  State,  7  Mo.  607;  Nels  v.  State,  that  they  are  right."  Commonwealth 
2  Tex.  280  ;  People  v.  Pine,  2  Barb.  v.  Knapp,  10  Pick.  496,  cited  with  ap- 
566 ;  Carpenter  v.  People,  8  Barb,  proval  in  McGowan  v.  State,  9  Yerg. 
603;  People  v.  Finnigan,  1  Park.  195,  and  Dale  v.  State,  10  Yerg.  555. 
C.  R.  147  ;  Safford  v.  People,  1  Park.  »  See  especially  State  v,  Croteau, 
C.  R.  474  ;  McGowan  v.  State,  9  23  Vt.  14,  where  will  be  found  a  very 
Yerg.  184  ;  Pleasant  v.  State,  13  Ark.  full  and  carefully  considered  opinion, 
360 ;  Montee  v.  Commonwealth,  3  holding  that  at  the  common  law  the 
J.  J.  Marsh.  132 ;  Commonwealth  v.  jury  are  the  judges  of  the  law  in  crim- 
Van  Tuyl,  1  Met.  (Ky.)  1 ;  Pierce  t;.  inal  cases.  See  also  State  v.  Wilkiu- 
State,  13  N.  H.  536  ;  People  r.  Stew-  son,  2  Vt.  280 ;  Doss  t;.  Common- 
art,  7  Cal.  40;  Batre  v.  State,  18  Ala.  wealth,  1  Grat.  557;  State  v.  Jones, 
119,  reviewing  previous  cases  in  the  5  Ala.  666  ;  State  r.  Snow,  6  Shep. 
same  State.  **  As  the  jury  have  the  346;  State  v,  Allen,  1  McCord,  525; 
right,  and  if  required  by  the  prisoner  Armstrong  v.  State,  4  Blackf .  247 ; 
are  bound  to  return  a  general  verdict  Warren  r.  State,  4  Blackf.  150 ; 
of  guilty  or  not  guilty,  they  must  Stocking  v.  State,  7  Ind.  326  ;  Lynch 
necessarily,  in  the  discharge  of  their  v.  State,  9  Ind.  541  ;  Nelson  v.  State, 
duty,  decide  such  questions  of  law  as  2  Swan,  482  ;  People  v.  Thayers,  1 
well  as  of  fact  as  are  involved  in  the  Park.  C.  R.  596  ;  People  v.  Videto, 
general  question,  and  there  is  no  mode  1  Park.  C.  R.  603;  McPherson  o, 
in  which  their  opinions  on  questions  State,  22  Geo.  478.  The  subject  was 
of  law  can  be  reviewed  by  this  court  largely  discussed  in  People  v.  Cros- 
or  any  other  tribunal.    But  this  does  well,  3  Johns.  Cas.  337. 
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embnoe  ftbont  all  that  can  properly  I 
iDbjeot.* 


1  "  bi  npnting  to  jon  what  was 
Hid  OB  m  fanner  oocaiion  to  another 
Jbtj,  that  yon  hare  the  power  to  de- 
dda  on  Um  Uw  aa  wall  u  the  facts 
of  llili  eaa*)  Mid  an  not  bound  to  find 
{  to  oar  o^ion  of  the  law, 
m  owwtrained  to  make 
I  Dot  then  deemed 
r  called  tor  frura 
th*  eoona  of  tbs  defence.  You  may 
find  a  gHMial  rerdiot  of  guilty  or  not 
gnil^i  ■■  joa  thiok  proper,  or  you 
nuqr  find  the  facta  apedally,  and  leave 
Iha  gaSlk  or  imwotnce  of  the  prisoner 
to  lit  JodgnMot  o£  the  court.  If  your 
TorArt  Mqatt  the  prisoner,  we  cannot 
gmit  a  naw  trial,  however  much  we 
Maj  differ  with  jroo  aa  to  the  law 


said  to  a  jury  on  thr  " 


the  c 
t  a  Joij  are  the  judges  of  the 
law,  If  Ibey  chooae  to  become  so. 
tbir  Jadgtnent  U  final,  not  because 
tkj  mUIc  the  law,  bat  because  they 
lUnk  it  not  q>plioable,  or  do  not 
diooM  to  apply  it  to  the  case. 

"But  if  a  Jnrj  find  a  priaoner 
fnitfy  agaliut  the  opinion  of  the 
coart  OB  the  law  of  ttke  ca^e,  a  new 


determine  without  appeal  both  Itiv 
and  fact,  ia  admitted,  the  abstn» 
qupstioo  whether  it  is  or  ia  not  tkir 
duty  to  receive  the  law  from  the  ranrt 
becomes  rather  a  question  of  caauiitij 
or  conscience  than  one  of  law  ;  nor 
can  we  think  tliat  any  thing  is  giuned 
in  the  adminiatration  of  criminal  jus- 
tice by  urging  the  jury  to  disregard 
the  opinion  of  the  court  upon  the  Uw 
of  the  case.  It  must,  we  think,  be 
admitted,  that  the  judge  ia  better 
qualified  to  expound  the  law,  from 
his  previoua  training,  than  the  jury; 
and  in  practice,  unless  he  manifeats  a 
wanton  diarcgard  of  the  rights  of 
the  prisoner,  —  a  circumatance  which 
rarely  happens  iu  this  age  of  the 
world  and  in  tiiis  country,  —  his  opin- 
ion of  the  law  will  be  received  by  the 
jury  as  an  authoritative  exposition, 
from  their  conviction  of  his  auperior 
knowledge  of  the  subject.  The  right.^ 
of  the  jury  is  doubtless  one  of  inesli — 
mable  value,  especially  in  those  ose^a 
where  it  may  he  supposed  tliat  th^ 
goverament  has  an  interest  in  th^ 
conviction    of  the  criminal;    but  ii:^ 
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*  One  thing  more  is  essential  to  a  proper  protection  of  [*  825] 
accused  parties,  and  that  is,  that  one  shall  not  be  subject 
^  be  twice  put  in  jeopardy  *  upon  the  same  charge.  One  [*  826] 
^ial  and  verdict  must,  as  a  general  rule,  protect  him 
gainst  any  subsequent  accusation  of  the  same  offence,  whether 
^*^e  verdict  be  for  or  against  him,  and  whether  the  courts  are 
^^tisfied  with  the  verdict  or  not.  We  shall  not  attempt  in  this 
place  to  collect  together  the  great  number  of  judicial  decisions 

'^i^tion  under  the  sanctioii  of  the  oath  this    inexorable   justice    which    you 

^ey  have  taken."     State  v.  Jones,  have  exchanged  for  the  banners  of 

^  Ala.  672.     But  as  to  this  case,  see  freedom." 

Batre  v.  State,  18  Ala.  119.  The  province  of  the  jury  is  some- 
It  cannot  be  denied  that  discredit  is  times  invaded  by  instructions  requir- 
k>iiietimes  brought  upon  the  adminis-  ing  them  to  adopt,  as  absolute  conclu- 
•x^tion  of  justice  by  juries  acquitting  sions  of  law,  those  deductions  which 
>arties  who  are  sufficiently  shown  to  they  are  at  liberty  to  draw  from  a 
>e   g^uilty,  and  where,  had  the  trial  particular  state  of  facts,  if  they  regard 
>eeti  by  the  court,  a  conviction  would  them  as  reasonable  :   such  as  that  a 
:iave   been  sure  to  follow.     In  such  homicide  must  be  presumed  malicious, 
^I3e8  it  must  be  supposed  that  the  unless  the  defendant  proves  the  con- 
jury   have  been    controlled  by  their  trary  ;  which  is  a  rule  contradictory  of 
prejadices  or  their  sympathies.     How-  the  results  of  common  observation; 
ever  that  may  be,  it  by  no  means  fol-  or  that  evidence  of  a  previous  good 
lows  that  because  the  machinery  of  character  in  the  defendant  ought  to 
jury  trial  does  not  work  satisfactorily  be  disregarded,  unless  the  other  proof 
in  every  case,  we  must  therefore  cou-  presents  a  doubtful  case  ;  which  would 
demn   and   abolish    the  system,   or,  deprive  an  accused  party  of  his  chief 
what  is  still  worse,  tolerate  it,  and  protection  in  many  cases  of  false  accu- 
yet  denounce  it  as  being  unworthy  of  sations  and  conspiracies.     See  People 
public  confidence.      The  remarks  of  v.  Garbutt,   17  Mich.   9  ;   People  v. 
Lord  Erskine,  the  most  distinguished  Lamb,  2  Keyes,  360  ;  State  v,  Henry, 
jury  lawyer  known  to  English  history,  5  Jones,   N.   C.  66  ;    Harrington  v. 
may  be  quoted  as  peculiarly  appro-  State,  19   Ohio,  n.    s.   269  ;    Silvus 
priate  in  this  connection  :   *^  It  is  of  v.  State,  22  Ohio,  N.  8.  90  ;  State  v. 
the  nature  of  every  thing  that  is  great  Patterson,   45  Vt.   308  ;    Remsen   v. 
and  useful,  both  in  the  animate  and  People,  43  N.  Y.  6.     Upon  the  pre- 
inanimate  world,  to  be  wild  and  irreg-  sumption  of  malice  in  liomicide,  the 
ular,  and  we  must  be  content  to  take  reader    is    referred    to    the    Review 
them  with  the   alloys  which   belong  of    the    Trial    of     Professor    Web- 
to  them,  or  live  without  them.  .  .  .  ster,   by   Hon.   Joel   Parker,  in  the 
Liberty  herself,  the  last  and  best  gift  North    American    Review,   No.    72, 
of  God  to  his  creatures,  must  be  taken  p.  178.     See  also,  upon  the  functions 
just  as  she  is.     You  might  pare  her  of   judge  and  jury  respectively,  the 
down  into  bashfu^  regularity,  shape  cases  of  Commonwealth  r.  Wood,  11 
her  into  a  perfect  model  of  severe.  Gray,  80  ;  Maher  v.  People,  10  Mich, 
scrupulous  law  ;  but  she  would  then  212  ;    Commonwealth  o.  Billings,  97 
be  Liberty  no  longer  ;  and  you  must  Mass.  405;  State  v.  Patterson,  63  N.C. 
be  content  to  die  under  the  lash  of  520  ;  State  r.  Newton,  4  Nev.  410. 
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bearing  upoii  the  question  of  legnl  jeopardy,  and  the  exceptioiLs 
to  the  general  rule  above  stated  :  for  these  the  reader  must  b-e 
referred  to  the  treatises  on  criminal  law,  where  the  subject  will 
be  found  to  be  extensively  treated.  It  will  be  sufficient  for  oia^ 
present  purpose  to  indicate  very  briefly  some  general  principles. 

A  person  is  in  legal  jeopardy  when  he  is  put  upon  trial,  before 
a  court  of  competent  jurisdiction,  upon  indictment  or 
["  327]  information  •  which  is  sufficient  in  form  and  substance  to 
sustain  a  conviction,  and  a  jury  has  been  chained  with  bis 
deliverance.'  And  a  jury  is  said  to  be  thus  charged  when  tbey 
have  been  impanelled  and  swoni.^  The  defendant  then  becomes 
entitled  to  a  verdict  which  shall  constitute  a  bar  to  a  new  prose- 
cution ;  and  he  cannot  be  deprived  of  this  bar  bj  a  nolle  jtrotcjui 
entered  by  the  prosecuting  officer  against  his  will,  or  by  a  dis- 
chai^e  of  the  jury  and  continuance  of  the  cause.^ 

If,  however,  the  court  had  no  jurisdiction  of  the  cause,*  or  if 


1  Commonwealth  u.  Cook,  6  S.  & 
R.  see  i  SUto  n.  Norvell,  2  Yerg. 
24;  VVillituiis  D.  Common  wealth,  '2 
Grat,  508  ;  People  v.  MoGowaci.  17 
Wend.  380;  Mounts  r.  State,  14 
Ohio,  2I>5;  Price  e.  State,  10  Otiio, 
423 ;  Wright  <o.  State.  5  "ind.  203  ; 
State  ■>.  Nelson,  2U  Iiid.  3I)<!;  St<itij 
p.  Spier,  1  Dev.  401  ;  State  i-.  Ejiti- 
raim,  2  Dev.  &  Bat.  102;  Common- 
wealth e.  Tuck,  20  Pick.  350  ;  Peojile 
e.  Webb,  28  Cnl.  4U7 ;  People  r.  Cook, 
10  Mich.  IGl  i  Slate  c.  Ned,  T  Port. 
217;  Stnte  n.  Callendine,  8  low.-i.  28U. 


then  discharged  for  the  reason  that  it 
is  discovered  the  defeudant  has  not 
been  arraigned,  this  nill  not  coiisulut« 
a  bar.  United  States  t>.  Eilef,  5 
Blutch.  205.  In  SUte  v.  Garrey,  42 
Conn.  232,  it  vi  held  that  a  prosecu- 
tion not.  proved  after  the  jury  i» 
sworn  is  no  bar  to  a  new  prosecu- 
tion, "  if  the  prisoner  does  not  oUim 
a.  verdict,  but  waives  his  right  to  iuiist 
upon  it."  See  Hoffman  r.  State,  20 
Md,  425. 

'  McFadden  i;.  Commonwealth,  23- 
Peun.  St.  12  ;  Lee  v.   State,  26  Ark. 
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the  indictment  was  so  far  defective  that  no  valid  judgment  could 
he  Tendered  upon  it,^  or  if  by  any  overruling  necessity  the  jury 
^>*e  discharged  without  a  verdict,^  which  might  happen  from  the 
sickness  or  death  of  the  judge  holding  the  court,*  or  of  a  juror,* 
^^  the  inability  of  the  jury  to  agree  upon  a  verdict  after  reasona- 
^V>le  time  for  deliberation  and  effort  ;*  or  if  the  term  of  the  court 
^^  fixed  by  law  comes  to  an  end  before  the  trial  is  finished ;  ®  or 
*he  jury  are  discharged  with  the  consent  of  the  defendant  ex- 
pressed or  implied;^  or  if,  after  verdict  against  the  ac- 
cused, it  has  been  set  aside  on  *  his  motion  for  a  new  [*  328] 
trial  or  on  writ  of  error,®  or  the  judgment  thereon  been 
Arrested,® — in  any  of  these  cases  the  accused  may  again  be  put 


1  Gerard  v.  People,  3  Scam.  363  ; 
l*ritchett  v.  State,  2  Sneed,  285;  Peo- 
ple 9.  Cook,  10  Mich.  164  ;  Mount  r. 
Oommon wealth,  2  Duv.  (Ky.)  93  ; 
People  V.  McNealy,  17  Cal.  333; 
Kohlheimer  v.  State,  39  Miss.  548; 
State  V,  Kason,  20  La.  Ann.  48  ;  Black 
17.  State,  36  Geo.  447 ;  Commonwealth 
V.  Bakeman,  105  Mass.  53. 

s  United  States  v.  Perez,  9  Wheat. 
570  ;  State  v,  Ephraim,  2  Dev.  &  Bat. 
166 ;  Commonwealth  v.  Fells,  9  Leigh, 
620;    People  v.  Goodwin,  18  Johns. 
205;    Commonwealth    v.   Bowden,  9 
Mass.  194;  Hoffman  v.  State,  20  Md. 
425;  Price  v.  State,  36  Miss.  533.    In 
State  V.  Wiseman,  68  N.  C.  203,  the 
officer  in  charge  of  the  jury  was  found 
to  have  been  conversing  with  them  in 
a  way  calculated  to  influence  them  un- 
favorably towards  the  evidence  of  the 
prosecution,  and  it  was  held  that  this 
was  such  a  case  of  necessity  as  author- 
ized the  judge  to  permit  a  juror  to  be 
withdrawn,  and  that  it  did  not  oper- 
ate as 'an  acquittal. 

»  Nugent  i;.  State,  4  Stew.  &  Port. 
72. 

*  Hector  v.  State,  2  Mo.  166; 
State  r.  Curtis,  5  Humph.  601 ;  Ma- 
hala  V,  State,  10  Yerg.  532 ;  Common- 
wealth V.  Fells,  9  Leigh,  613. 

*  People  V.  Groodwin,  18  Johns. 
187;  Commonwealth  v.  Olds,  5  Lit. 
140 ;  Dobbins  v.  State,  14  Ohio,  n.  s. 


493 ;  Miller  v.  State,  8  Ind.  325 ;  State 
t7.  Walker,  26  Ind.  346 ;  Commonwealth 
V.  Fells,  9  Leigh,  613 ;  Winsor  v.  The 
Queen,  L.  R.  1  Q.  B.  289;  State  v. 
Prince,  63  N.  C.  529;  Moseley  v. 
State,  33  Tex.  671 ;  Lester  v.  State, 
33  Geo.  329 ;  Ex  parte  McLaughlin, 
41  Cal.  211 ;  8.  c.  10  Am.  Rep.  272. 

•  State  V.  Brooks,  3  Humph.  70; 
State  V.  Battle,  7  Ala.  259 ;  Mahala 
17.  State,  10  Yerg.  532 ;  State  v.  Spier, 
1  Dev.  491 ;  Wright  v.  State.  5  Ind. 
290. 

'^  State  V.  Slack,  6  Ala.  676 ;  Elijah 
V.  State,  1  Humph.  103;  Common- 
wealth V.  Stowell,  9  Met.  572. 

^  And  it  seems,  if  the  verdict  is  so 
defective  that  no  judgment  can  be 
rendered  upon  it,  it  may  be  set  aside 
even  against  the  defendant's  objection, 
and  a  new  trial  had.  State  o.  Red- 
man, 17  Iowa,  329. 

•  Casborus  v.  People,  13  Johns. 
351.  But  where  the  indictment  was 
good,  and  the  judgment  was  errone- 
ously arrested,  the  verdict  was  held 
to  be  a  bar.  State  v.  Norvell,  2  Yerg. 
24.  See  People  ».  Webb,  28  Cal. 
467.  So  if  the  error  was  in  the 
judgment  and  not  in  the  prior  pro- 
ceedings, if  the  judgment  is  reversed, 
the  prisoner  must  be  discharged. 
See  post^  p.  *330.  But  it  is  compe- 
tent for  the  legislature  to  provide  that 
on  reversing  the  erroneous  judgment 
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upon  trial  upon  the  Batne  facts  before  chnrged  against  bint,  and 
the  proceedings  had  will  constitute  no  protectiou.  But  where  the 
legal  bar  has  onoe  uttached,  the  government  cannot  avoid  it  b}- 
varying  the  form  of  the  charge  in  a  new  accusation  :  if  the  fiwt 
indictment  or  information  were  such  that  the  accused  might  hava 
been  convicted  under  it  on  proof  of  tlie  facts  by  which  the  second 
id  sought  to  be  sustained,  then  the  jeopardy  which  attached  on 
the  first  must  constitute  a  protectiou  against  a  trial  on  the  second.* 
And  if  a  prisoner  is  acquitted  on  some  of  the  counts  in  an  indict- 
ment, and  convicted  on  others,  and  a  new  trial  is  obtained  on  his 
motion,  he  can  be  put  upon  tiial  a  second  time  on  those  counts 
only  on  which  he  was  before  convicted,  and  is  for  ever  discharged 
from  the  others.^ 

£xvesgive  Ftnen  and  Cruel  and  Unusual  PunUKmenU. 

It  is  also  a  CDnstitutionul  requirement  that  excessive  bail  shall 
not  be  required,  nor  cruel  and  unusual  punishments  inBicted. 

Within  such  houuds  as  may  be  prescribed  by  law,  the  question 
what  fine  shall  be  imposed  is  one  addressed  to  the  discretion  of 
the  court.  But  it  is  a  discretion  to  be  judicially  exercised  :  and 
there  may  be  cEises  in  which  a  punishment,  though  not  beyond 
any  limit  fixed  by  statute,  is  uevertheleKS  bo  clearly  excessive 
u  to  be  erroneous  in  law.^     A  tine   should   have   some   refer- 
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ence  to  the  party's  ability  to  pay  it.  *  By  Magna  Charta  [*  329] 
a  freeman  was  not  to  be  amerced  for  a  small  fault,  but 
according  to  the  degree  of  the  fault,  and  for  a  great  crime  in 
proportion  to  the  heinousness  of  it,  saving  to  him  his  contenement ; 
and  after  the  same  manner  a  merchant,  saving  to  him  his  merchan- 
dise. And  a  villein  was  to  be  amerced  after  the  same  manner, 
saving  to  him  his  wainage.  The  merciful  spirit  of  these  provisions 
addresses  itself  to  the  criminal  courts  of  the  American  States 
through  the  provisions  of  their  constitutions. 

It  has  been  decided  by  the  Supreme  Court  of  Connecticut  that 
it  was  not  competent  in  the  punishment  of  a  common-law  offence 
to  inflict  fine  and  imprisonment  without  limitation.  The  prece- 
dent, it  was  said,  cited  by  counsel  contending  for  the  opposite 
doctrine,  of  the  punishment  for  a  libel  upon  Lord  Chancellor 
Bacon,  was  deprived  of  all  force  of  authority  by  the  circum- 
stances attending  it ;  the  extravagance  of  the  punishment  being 
clearly  referable  to  the  temper  of  the  times.  "  The  common  law 
can  never  require  a  fine  to  the  extent  of  the  offender's  goods  and 
chattels,  or  sentence  of  imprisonment  for  life.  The  punishment 
18  both  uncertain  and  unnecessary.  It  is  no  more  difficult  to 
limit  the  imprisonment  of  an  atrocious  offender  to  an  adequate 
number  of  yeai*s  than  to  prescribe  a  limited  punishment  for  minor 
offences.  And  when  there  exists  no  firmly  established  practice, 
and  public  necessity  or  convenience  does  not  imperiously  demand 
the  principle  contended  for,  it  cannot  be  justified  by  the  com- 
mon law,  as  it  wants  the  main  ingredients  on  which  that  law  is 
founded.  Indefinite  punishments  are  fraught  with  danger,  and* 
ought  not  to  be  admitted  unless  the  written  law  should  authorize 
them."  1 

It  is  certainly  difficult  to  determine  precisely  what  is  meant 


where  the  opinion  was  expressed  by 
Chancellor  Sanford  that  a  forfeiture 
of  fundamental  rights  —  e,  g.y  the 
right  to  jury  trial  —  could  not  be 
imposed  as  a  punishment,  but  that 
a  forfeiture  of  the  right  to  hold  office 
might  be.  But  such  a  forfeiture 
could  not  be  imposed  without  giving 
a  right  to  trial  in  the  usual  mode. 
Commonwealth  v.  Jones,  10  Bush, 
725.  In  Done  v.  People,  5  Park.  364, 
the  cruel  punishments  of  colonial 
times,   such    as    burning   alive    and 


breaking  on  the  wheel,  were  enumer- 
ated by  W.  W.  Campbell,  J.,  who  was 
of  opinion  that  they  must  be  regard- 
ed as  **  cruel  '*  if  not  **  unusual,"  and 
therefore  as  being  now  forbidden. 

*  Per  Hosmer,  Ch.  J.,  in  State  v, 
Danforth,  3  Conn.  115.  Peters,  J., 
in  the  same  case,  pp.  122-124,  collects 
a  number  of  cases  in  which  perpetual 
imprisonment  was  awarded  at  the 
common  law,  but,  as  his  associates 
believed,  unwarrantably.  Compare 
Blydenburg  r.  Miles,  39  Conn.  4d4. 
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,  by  crael  and  untlBQftl  punishments.     Probably  any  pttnishment 

^  declared  by  statute  for  an  offence  which  was  punUhable  in  the 

eatae  way  at  the  oommon  law,  could  not  be  regarded  aa  cruel  or 

luiuaual   iu   the  oonstitutiotial   sense.     And   probably  any  new 

statutory  offence  nuiy  be  punished  to  the  extent  and  in  the  mode 

permitted  by  the  oommon  law  for  offences  of  similar  nature.    But 

those  degrading  pauishments  which  in  any  State  bad  become 

jibsolete  befure  its  existing  constitution  was  adopted,  we  think 

L&iay  well  be  held  forbidden  by  it  as  cruel  and  unusual.    We  may 

veU  doabt  the  right  to  establish  the  whipping-post  and 

P  880]  -the  julloiy  in  *  States  where  they  were  never  recognized 

■  as  inslrumcDts  of  puiiislunent,  or  in  States  whose  cousti* 

litotions,  revised  since  public  opinion  had  banished   them,  have 

'   forbidden  cruel  and  unusual  punishments.     In  such  States  the 

public  sentiment  must  be  regiirded  as  having  condemned  them 

as  "cruel,"  and  any  punishment  which,  if  ever  employed  at  all, 

tms  heuome  altogether  obsolete,  must  certainly  be  looked  upon  as 

"  unusual." 

A  defendant,  however,  in  any  case  is  entitled  to  have  the  pre- 
cise punishment  meted  out  to  him  which  the  law  provides,  and 
no  other.  A  different  punishment  cannot  be  substituted  on  the 
ground  of  its  being  less  iu  severity.  Sentence  to  transportation 
for  a  capital  offence  would  be  void ;  and  as  the  error  in  such  a. 
case  would  be  in  the  judgment  ilself,  the  prisoner  would  be  en— 
titled  to  his  disfbar^e,  iiiid  cciiiUl  not  be  tried  ar^iiin.^     If.  bo\F 
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crime,  connected  with  his  trial,  is  that  to  be  defended  by  counsel. 
From  very  early  days  a  class  of  men,  who  have  made  the  laws  of 
their  country  their  special  study,  and  who  have  been  accepted  for 
the  confidence  of  the  court  in  their  learning  and  integrity,  have 
been  set  apart  as  ofiScers  of  the  court,  whose  special  duty  it 
should  be  to  render  aid  to  the  parties  and  the  court  ^  in  the  appli- 
cation of  the  law  to  legal  controversies.  These  persons,  before 
entering  upon  their  employment,  were  to  take  an  oath  of  fidelity 
to  the  courts  whose  oflScers  they  were,  and  to  their  cli- 
ents;^ and  it  was  their  special  *duty  to  see  that  no  wrong  [*  831] 
was  done  their  clients  by  means  of  false  or  prejudiced 


^  In  Commonwealth  o.  Knapp,  9 
Pick.  498,  the  court  denied  the  appli- 
cation of  the  defendant  that  Mr. 
Rantonl  should  he  assigned  as  his 
counsel,  hecause,  though  admitted  to 
the  Common  Fleas,  he  was  not  yet  an 
attorney  of  the  Supreme  Court,  and 
that  court,  consequently,  had  not  the 
usual  control  over  him ;  and,  hesides, 
counsel  was  to  give  aid  to  the  court 
as  well  as  to  the  prisoner,  and  there- 
fore it  was  proper  that  a  person  of 
more  legal  experience  should  be  as- 
signed. 

*  **  Every  countor  is  chargeable  by 
the  oath  that  he  shall  do  no  wrong 
nor  falsity,  contrary  to  his  knowledge, 
but  shall  plead  for  his  client  the  best 
he  cnn,  according  to  his  understand- 
ing." Mirror  of  Justices,  c.  2,  §  5. 
The  oath  in  Pennsylvania,  on  the 
admission  of  an  attorney  to  the  bar, 
*'  to  behave  himself  in  the  office  of  an 
attorney,  according  to  the  best  of  his 
learning  and  ability,  and  with  all 
good  fidelity,  as  well  to  the  court 
as  to  the  client;  that  he  will  use  no 
falsehood,  nor  delay  any  man's  cause, 
for  lucre  or  malice,"  is  said,  by  Mr. 
Sharswood,  to  present  a  comprehen- 
sive summary  of  his  duties  as  a  prac- 
titioner. Sharswood*s  Legal  Ethics, 
p.  3.  The  advocate's  oath,  in  Geneva, 
was  as  follows:  **I  solemnly  swear, 
before  Almighty  God,  to  be  faithful 
to  the  Republic,  and  to  the  canton  of 
Geneva;   never  to  depart  from  the 


respect  due  to  the  tribunals  and  au- 
thorities; never  to  counsel  or  main- 
tain a  cause  which  does  not  appear  to 
be  just  or  equitable,  unless  it  be  the 
defence  of  an  accused  person ;  never 
to  employ,  knowingly,  for  the  purpose 
of  maintaining  the  causes  confided  to 
me,  any  means  contrary  to  truth,  and 
never  seek  to  mislead  the  judges  by 
any  artifice  or  false  statement  of  facts 
or  law ;  to  abstain  from  all  offensive 
personality,  and  to  advance  no  fact 
contrary  to  the  honor  and  reputation 
of  the  parties,  if  it  be  not  indispensa- 
ble to  the  cause  with  which  I  may  be 
charged ;  not  to  encourage  either  the 
commencement  or  continuance  of  a 
suit  from  any  motives  of  passion  or 
interest;  nor  to  reject,  for  any  consid- 
eration personal  to  myself,  tiie  cause 
of  the  weak,  the  stranger,  or  the  op- 
pressed." In  **  The  Lawyer's  Oath, 
its  Obligations,  and  some  of  the  Du- 
ties springing  out  of  them,"  by  D. 
Bethune  Duffield,  Esq  ,  a  masterly 
analysis  is  given  of  this  oath ;  and  he 
well  says  of  it:  **  Here  you  have  the 
creed  of  an  upright  and  honorable 
lawyer.  The  clear,  terse,  and  lofty 
language  in  which  it  is  expressed 
needs  no  argument  to  elucidate  its 
principles,  no  eloquence  to  enforce  its 
obligations.  It  has  in  it  the  sacred 
savor  of  divine  inspiration,  and  sounds 
almost  like  a  restored  reading  from 
Sinai's  original,  but  broken  tablets." 
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vitnesees,  or  through  the  perversion  or  misapplication  of  the  law 
by  the  court.  Strangely  enough,  however,  the  aid  of  this  pro- 
fession was  denied  in  the  very  cases  in  which  it  was  needed  most, 
aud  it  has  cost  a  long  struggle,  continuing  even  into  the  present 
century,  to  rid  tlie  English  law  of  one  of  its  most  horrible  feat- 
ures. In  civil  causes  and  on  the  trial  of  chai-ges  of  raiademeanor, 
the  parties  were  entitled  to  the  aid  of  counsel  in  eliciting  the 
ijicts,  and  in  presenting  both  the  facts  and  the  law  to  the  court 
and   jury;   but   when   the   government   charged  u   person  with 

treason  or  felony,  he  was  denied  this  privilege,^  Only 
[■332]  such  "legal  questions  as  he  could  suggest  was  counsel 

allowed  to  argue  for  him  ;  and  this  was  but  a  poor  privi- 
Ifige  to  one  who  was  himself  unlearned  in  the  law,  and  who,  as 
he  could  not  fail  to  perceive  the  monstrous  injustice  of  the  whole 
proceeding,  would  Iw  quite  likdy  to  accept  any  perversion  of 
the  law  that  might  occur  in  the  course  of  it  as  regular  and 
(iroper,  because  quite  in  the  spirit  that  denied  him  a  de- 
fence. Only  after  the  Revolution  of  1688  was  a  full  de- 
fence  allowed  on  trials  for   treason,'  and   not  until  18^t>  was 

1  When  an  ignorant  peraon,  uiiac-  after  the  statute  7  William  III.  e.  3. 

oustoiDed   to   public  assemblies,   iind  allowing  counBel  to  pri.v)ncre  iii'licted 

pcrhitpA  feeble  in  bod<f  or  iu  inlelli-ct,  for  tr<^naon,  hod  been  passed,  but  oat 

was  put  upon  trial  on  a  eliarge  whicii,  ilag  before  it  waa  to  take  eSect.     He 

wlietber  true  or  false,  might  speedily  prayed   to   be   allowed    eouosel,   and 

COtuign  him  to  an  i^ominiuuii  death,  quoted  the  preamble  to  tho  atatuto 
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*  the   same  privilege   extended  to  persons  accused  of  [*  338] 
other  felonies.^ 

afterwards,  and  that,  too,   not  with-  to  go  further  than  this,  for  they  could 
standing  the  best  lawyers  in  the  realm  not  suggest  the  course    of    defence 
admitted  its  importance  and  justice,  prisoners  ought  to  pursue ;  for  judges 
•'  I  have  myself,"  said  Mr.  Scarlett,  only  saw  the  deposition  so  short  a 
"  often  seen  persons  I  thought  inno-  time  before  the  accused  appeared  at 
cent  convicted,  and  the  guilty  escape,  the  bar  of  their  country,  that  it  was 
for  want  of  some  acute  and  intelligent  quite  impossible  for  them  to  act  fully 
counsel  to  show  the  bearings  of  the  in  that  capacity." 
(iifferent  circumstances  on  the  con-  If  one  would  see  how  easily,  and 
duct  and  situation  of  the  prisoner."  yet  in  what  a  shocking  manner,  a 
House  of  Commons  Debates,   April  judge  might  pervert  the  law  and  the 
25.   1826.     **It  has  lately  been  my  evidence,  and  act  the  part  of  both 
lot,*'  said  Mr.  Denman,  on  the  same  prosecutor  and  king*s  counsel,  while 
occasion,  **  to  try  two  prisoners  who  assuming  to  be  counsel  for  the  pris- 
were  deaf  and  dumb,  and  who  could  oner,  he  need  not  go  further  back 
only  be  made  to  understand  what  was  than  the  early  trials  in  our  own  coun- 
passing  by  the  signs  of  their  friends,  try,  and  he  is  referred  for  a  specimen 
The  cases  were   clear    and    simple;  to  the  trials  of  Robert  Tucker  and 
but  if  they  had  been  circumstantial  others  for  piracy,  before  Chief  Jus- 
cases,  in  what  a  situation  would  the  tice  Troit^  at  Charleston,   S.  C,  in 
judge  and  jury  be  placed,  when  the  1718,   as  reported  in   6    Hargrave's 
prisoner  could  have    no    counsel  to  State  Trials,  156  ei  seq.    Especially 
plead  for  him."     The  cases  looked  may  he  there  see  how  the  statement 
clear  and  simple,  to  Mr.  Denman ;  of  prisoners  in  one  case,  to  which  no 
but  how  could  he  know  they  would  credit  was  given  for  their  exculpation, 
not  have  looked  otherwise,  had  the  was  used  as  hearsay  evidence  to  con- 
coloring  of  the  prosecution  been  re-  demn  a  prisoner  in  another  case.     All 
lieved  by  a  counter-presentation  for  these  abuses  would  have  been  checked, 
the  defence?     See   Sydney   Smith's  perhaps  altogether  prevented,  had  the 
article  on  Counsel  for  Prisoners,  45  prisoners  had  able  and  fearless  coun- 
Edinb.  Rev.  p.  74;  Works,  Vol.  II.  sel.     But  without  counsel  for  the  de- 
p.  353.     The  plausible  objection  to  fence,  and  under  such  a  judge,  the 
extending  the  right  was,    that    the  witnesses  were  not  free  to  testify,  the 
judge  would  be  counsel  for  the  pris-  prisoners  could  not  safely  make  even 
oner, — a  pure  fallacy  at  the  best,  the  most  honest  explanation,  and  the 
and,  with  some  judges,   a  frightful  jury,  when  they  retired,  could  only 
mockery.     Baron  Garrow,  in  a  charge  feel  that  returning  a  verdict  in  ac- 
to  a  grand  jury,  said:  **  It  has  been  cordance  with   the    opinion    of    the 
truly  said   that,  in    criminal    cases,  judge  was  merely  matter  of   form, 
judges  were  counsel  for  the  prisoners.  Sydney    Smith's    lecture  on    **  The 
So,  undoubtedly,  they  were,  as  far  judge  that    smites    contrary  to  the 
as  they  could  be,  to  prevent  undue  law"  is  worthy  of  being   carefully 
prejudice,  to  guard  against  improper  pondered  in   tMs    connection.      **  If 
influence  being  excited  against  pris-  ever  a  nation  was  happy,  if  ever  a 
oners;  but  it  was  impossible  for  them  nation  was  visibly  blessed  by  God, 


I  By  statute  6  &  7  William  IV.  c.   114;    4   Cooley's    Bl.  Com.   855; 
May's  Const.  Hist.  c.  18. 
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[•8S4]  ■  With  as  it  is  a  universal  principle  of  constitutioMl 
law.  tliiit  the  prisoner  shall  he  allowed  a  defence  by 
counsel.  And  generally  it  will  be  found  that  the  hantanitjof 
the  law  has  provided  that,  if  the  priHoner  is  unable  to  eniplov 
counsel,  the  eourt  may  designate  some  one  to  defend  hiro  w1io 
aball  In*  paid  by  tlie  government ;  hut  when  no  euch  provision  is 
made,  it  in  a  duty  which  counsel  so  designated  owes  to  his  pro- 
fession, to  the  court  engaged  in  the  trial,  and  to  the  cause  of 
humanity  nnd  justice,  not  to  witlihold  his  assistance  nor  spare  his 
bext  exortiuns,  in  the  defence  of  one  who  has  the  double  mis- 
fortune to  he  stricken  by  poverty  and  accused  of  crime.  No  one 
is  at  liberty  to  decline  such  an  appointment,'  and  few,  it  is  to  be 
hoped,  would  be  disposed  to  do  so. 

In  guaranteeing  to  parties  accused  of  crime  the  right  to  the  aid 
of  counsel,  the  Constitution  secures  it  with  all  its  accustomed 
incidents.  Among  these  is  that  shield  of  protection  which  is 
thrown  around  the  confidLnce  the  relation  of  counsel  and  client 

il  dver  a  nation  waa  honored  abroiul,  BtooB,   counties    are    not  obliged   to 

and  lett  at  bom«  under  a  govcriimetil  compensate  counsel  Ekssigried  bj  the 

(wbich  wi»  can  now  eonBcientioualir  court  to  defend  poor  prisoners.     B». 

call  a  Uburkl  govrmmont)  to  the  full  con  v.  Wajne  Countj,  1  Mich.  461. 

cnrcor  of  tulnnt,  industry,  and  vigor.  But  there  are  several  cases  to  the  con-— 

WB  nro  at  this  moment  that  peojilc,  trar^\      Webb  p.  Baird,  6  Ind.  13  = 

and  this  is  our  happy  lob    First,  the  Hall  v.  Washington  County,  2  Greene 

Gospel  has  diino  it.  and  then  justice  (Iowa),    47)t ;     Carpenter    b.    Dans 

has  iIoDO  it;  and  he  who  thinks  it  his  County,  Q  Wis.  277.     But  vrc  think  » 

duty   that   this    happy   condition    of  court  has  a,  right  to  require  the  wi— 

osisb-ince   may   remain,   must    guard  vice  whether  ooni]jensatioii   is  to  he 

tka  pMgi  of  Uma  timn,  and  lie  must  made  or  not ;  and  that  oouumI  who 


CH.  X.] 


CONSTITUTIONAL  PB0TECTI0N8,  ETC. 


418 


i^uires,  and  which  does  not  permit  the  disclosure  by  the  former, 
even  in  the  courts  of  justice,  of  communications  which  may  have 
been  made  to  him  by  the  hitter,  with  a  view  to  pending  or  an- 
^oipated  litigation.  This  is  the  client's  privilege ;  the  counsel 
<^^nnot  waive  it ;  and  the  court  would  not  permit  the  disclosure 
^Aren  if  the  client  were  not  present  to  take  the  objection.^ 

*  Having  once  engaged  in  a  cause,  the  counsel  is  not  [*  335] 
afterwards  at  liberty  to  withdraw  from  it  without  the 
Oonsent  of  his  client  and  of  the  court ;  and  even  though  he  may 
l>e  impressed  with  a  belief  in  his  client's  guilt,  it  will  nevertheless 
be  his  duty  to  see  that  a  conviction  is  not  secured  contrary  to 
the  law.*  The  worst  criminal  is  entitled  to  be  judged  by  the 
laws ;  and  if  his  conviction  is  secured  by  means  of  a  perversion 
of  the  law,  the  injury  to  the  cause  of  public  justice  will  be  more 
serious  and  lasting  in  its  results  than  his  being  allowed  to  escape 
altogether,* 


^  The  history  and  reason  of  the 
rale  which  exempts  counsel  from  dis- 
closing professional  communications 
are  well  stated  in  Whiting  v.  Barney, 
30  N.  Y.  330.  And  see  1  Phil.  Ev. 
by  Co  wen,  Hill,  and  Edwards,  130 
et  seq. ;  Earle  v.  Grant,  46  Vt.  113 ; 
Machette  v.  Wanless,  2  Col.  169.  The 
privilege  would  not  cover  communi- 
cations made,  not  with  a  view  to  pro- 
fessional assistance,  but  in  order  to 
induce  the  attorney  to  aid  in  a  crim- 
inal act.  People  v.  Blakely,  1  Park. 
Cr.  B.  176 ;  Bank  of  Utica  v.  Mer- 
sereau,  3  Barb.  Ch.  398.  And  see 
the  analogous  case  of  Hewitt  o.  Prince, 
21  Wend.  79.  Communications  ex- 
traneous or  impertinent  to  the  subject- 
matter  of  the  professional  consulta- 
tion are  not  privileged.  Dixon  r. 
Parmelee,  2  Vt.  185.  See  Brandon 
p.  Gowing,  7  Rich.  459. 

It  has  been  intimated  in  New  York 
that  the  statute  making  parties  wit- 
nesses has  done  away  with  the  rule 
which  protects  professional  communi- 
cations. MitcbelPs  Case,  12  Abb. 
Pr.  R.  249;  note  to  1  Phil.  Ev.  by 
Cowen,  Hill,  and  Edwards,  p.  159 
(marg.).     Supposing  this  to  be  so  in 


civil  cases,  the  protection  would  still 
be  the  same  in  the  case  of  persons 
charged  with  crime,  for  such  persons 
cannot  be  compelled  to  give  evidence 
against  themselves,  so  that  the  reason 
for  protecting  professional  confidence 
is  the  same  as  formerly. 

^  If  one  would  consider  this  duty 
and  the  limitations  upon  it  fully,  he 
should  read  the  criticisms  upon  the 
conduct  of  Mr.  Charles  Phillips  on 
the  trial  of  Courvoisier  for  the  mur- 
der of  Lord  William  Russell.  See 
Sharswood,  Legal  Ethics,  46 ;  Littell, 
Living  Age,  VoL  XXIV.  pp.  179, 
230 ;  Vol.  XXV.  pp.  289,  306 ;  West. 
Rev.  Vol.  XXXV.  p.  1. 

*  There  may  be  cases  in  which  it 
will  become  the  duty  of  counsel  to 
interpose  between  the  court  and  the 
accused,  and  fearlessly  to  brave  all 
consequences  personal  to  himself, 
where  it  appears  to  him  that  in  no 
other  mode  can  the  law  be  vindicated 
and  justice  done  to  his  client;  but 
these  cases  are  so  rare,  that  doubtless 
they  will  stand  out  in  judicial  history 
as  notable  exceptions  to  the  ready 
obedience  which  the  bar  should  yield 
to  the  authority  of  the  court.    The 
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But  how  persistent  counsel  may  be  in  pressing  for  the  ac'iuiUitl 
of  his  client,  and  to  what  extent  he  may  be  justified  in  thnnviii;,' 
his  own  personal  character  us  a  weight  in  tlie  scale  of  justice,  are 
questions  of  ethics  rather  thun  of  linv.  No  connsel  is  juslitialile 
who  defends  even  a  just  cause  witli  t!ie  weajions  of  fraud  anil 
falsehood,  and  no  man  on  tlie  otlier  hand  can  excuse  himself  for 
accepting  the  confidence  of  ihe  accused,  and  tlien  l)etrayiiig  ii  hy 
a  feeble  and  heartless  defeuee.     And  in  criminal  cases  we  think 

the  court  may  sometimes  liave  a  duty  lo  perform  in  seeiiig 
[•336]  that  the  prisoner  suffeis   nothing  "from   inattention  or 

haste  on  the  part  <it'  his  comisel,  or  impatience  on  the 
part  of  the  prosecuting  ofticer  or  of  the  court  itself.  Time  may 
be  precious  to  the  court,  but  it  i^  infinitely  more  so  to  liiin  whose 

famous    scene   between    Mr.    Jiistici>  St.    Asaph,    Ihc   Slur   Cluimh-r    mi'jhi 

BuLer  and  Mr.  Erskine,  on  tlit  trial  l,.ire   h'en   ri-c^tohlishfi  in   ll,i-  cun- 

of  the  Dean  of  St.  Asaph  for  lihi'l, —  Irij."      Ami   Lord   hmii'jhain   says  u£ 

6  Campbell's  Lives  of  the  Cliancdhirs,  Krskiiic  :    '■  lie  Wiis    an     uii<laii[il.-d 

C.  15S ;  Erskine's  Speeches,  hv  Ja.s.  L.  mati ;  he  was  an  iiiidauiitL-il  alJvlH-at.^ 

High,   Vol.   L   p.   1'42,— will   rL-adilv  To  no  court  did  lie  evrr  truckle,  n.-i- 

occur  to  the  reader  as  one  of  tin'  ex-  tluT  to  the  Court  of  the  l^^ing,  ni-itli'T 

oeptional  cases.     Lord  CamplitH  siiys  to   tlie   Court  of  the   Kii)j;'s  Judj;!!'. 

of   Erskine's  conduct:    "This  nol.lo  Tht-ir  smiles  and  their  frown.«  he  dia- 

stand  for  the  independence  of  the  har  r.^gardfd  alike  in  the  fuarless  i!iseharL,-p 

would  aloue  have  entitled  Krskine  to  of  his  duty.     He  ujiheld   the   liberly 

the  statue  which  the  profession  alloc-  of  the  peers  ag^iinst  the  one;   he  de- 

tionately  erected   to   his   memory    In  femleii  the  rights  of  tlie  people  aj,''""*' 

Lincoln's   Inn   Hall.     We  are   to  ail-  both  eonihiiied  to  destroy   them.     If 
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life  or  whose  liberty  may  depend  upon  the  careful  and  patient 
consideration  of  the  evidence,  when  the  counsel  for  the  defence 
is  endeavoring  to  sift  the  truth  from  the  falsehood,  and  to  subject 
the  whole  to  logical  analysis,  so  as  to  show  that  how  suspicious 
soever  the  facts  may  be,  they  are  nevertheless  consistent  with  in- 
nocence. Often  indeed  it  must  happen  that  the  impressTon  of  the 
prisoner's  guilt,  which  the  judge  and  the  jury  unavoidably  receive 
when  the  case  is  opened  to  them  by  the  prosecuting  officer,  will, 
insensibly  to  themselves,  color  all  the  evidence  in  the  case,  so 
that  only  a  sense  of  duty  will  induce  a  due  attention  to  the  sum- 
ming up  for  the  prisoner,  which  after  all  may  prove  unexpectedly 
convincing.  Doubtless  the  privilege  of  counsel  is  sometimes 
abused  in  these  cases ;  we  cannot  think  an  advocate  of  high 
standing  and  character  has  a  right  to  endeavor  to  rob  the  jury  of 
their  opinion  by  asseverating  his  own  belief  in  the  innocence  of 
his  client ;  and  cases  may  arise  in  which  the  court  will  feel  com- 
pelled to  impose  some  reasonable  restraints  upon  the  address  to 
the  jury,^  but  it  is  better  in  these  cases  to  err  on  the  side  of  lib- 
erality ;  and  restrictions  which  do  not  leave  to  counsel,  who  are 
apparently  acting  in  good  faith,  such  reasonable  time  and  oppor- 
tunity as  they  may  deem  necessary  for  presenting  their  client's 
case  fully,  may  possibly  in  some  cases  be  so  far  erroneous  in  law 
as  to  warrant  setting  aside  a  verdict  of  guilty.^ 

Whether  counsel  are  to  address  the  jury  on  questions  of  law  in 
criminal  cases,  generally,  is  a  point  which  is  still  in  dispute.  If 
the  jury  in  the  particular  case,  by  the  constitution  or  statutes  of 
the  State,  are  judges  of  the  law,  it  would  seem  that  counsel  should 
be  allowed  to  address  them  fully  upon  it,*  though  the  contrary 
seems  to  have  been  held  in  Maryland  :^  while  in  Massachusetts, 

^  Thus  it  has  been  held,  that,  even  sel  should  not  argue  the  constitution- 
thoogh  the  jury  are  the  judges  of  the  ality  of  a  statute  to  the  jury  ;  and 
law  in  criminal  cases,  the  court  may  that  the  Constitution,  in  making  the 
refuse  to  allow  counsel  to  read  law  jury  judges  of  the  law,  did  not  em- 
books  to  the  jury.  Murphy  c.  State,  power  them  to  decide  a  statute  invalid. 
6  Ind.  490.  And  see  Lynch  v.  State,  This  ruling  corresponds  to  that  of 
9  Ind.  541 ;  Phoenix  Insurance  Co.  v.  Judge  Chase  in  the  United  States 
Allen,  11  Mich.  501.  r.    Callendar,   Whart.    State   Trials, 

2  In  People  v.  Keenan,  13  Cal.  581,  688,  710.     But  see  remarks  of  Per- 

a  verdict  in  a  capital  case  was  set  kins,  J.,  in  Lynch  v.  State,  9  Ind.  542. 

aside  on  this  ground.  In  Maryland,  it  seems  to  be  optional 

•  Lynch  «?.  State,  9  Ind.  541 ;  Mur-  with  tlie  court  whether  it  will  give 

phy  V.  State,  6  Ind.  490.  the  jury  instructions  upon  the  law. 

«  Franklin  r.  State,   12  Md.  236.  Broil  v.  State,  45  Md.  356. 
What  was  held  there  was,  that  coun- 
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[*  887]  where  it  is  •  expected  that  the  jury  will  receive  the  law 
from  the  court,  it  is  Deverthelesa  held  that  cotiiist!)  has 
a  right  to  addi'euB  them  upon  the  law.'  It  in  unquestionably 
more  decorous  and  more  respectful  to  the  bench  that  argument 
upon  the  law  should  alwav;*  lie  addressed  to  the  court ;  and  such, 
we  believe,  13  the  general  practice.  The  jury  hear  the  argument, 
and  they  have  a  right  to  give  it  such  weiglit  as  it  seems  to  thcni 
properly  to  be  entitled  to. 

For  miHcnnduct  in  tliL'ir  practice  the  members  of  ihe  legal 
profession  may  be  Bummarily  dealt  wi(h  by  the  court*,  who  will 
not  fail,  in  all  proper  cases,  to  use  their  power  to  protect  clients 
or  the  public,  aa  well  as  to  presene  the  profcBsioii  from  the  cod- 
tamination  and  disgrace  of  a  vicious  associate.^  A  mau  of  bad 
reputation  may  be  expelled  fur  that  alone  ;  ^  and  counsel  who  has 

'  Comiuonwealthp.  Porter,  lOMet.  above    the    judiciary,   whose    olfiml 

203;  L'ommoiiwealthB.  Austin,  "Gray,  tenure  is  good  behavior,    and  wIiom 

51 .  members  are  removable  from  offiee  bj 

*  "  Ah  B  class,  attorueyB  are  sup-  the  legislature,   would   render   it  io- 

pfflwd  to  be,  and  in  fact  have  always  tractable ;   and  it  is   therefore   tiec«^ 

hi'cn,   tin    vindiuators   of    individual  sary  to  assign  it  but  an  eiiual  shun?  uf 

righta,   nnd  the  fKorleiw  aasertora  of  iu<lepen deuce,     hi  th«  abwtiio«  uC  s|ie- 

tbe  principles  of  dvil  liberty,   exist-  a&c  provision  to  the  contrary,  the 

InUi  where  alone  they  can  exist,  in  a  power  of  remoral  is,  from  iu  nature, 

£UV«mTDi'Ut,    not   of    parties   nor   of  commensurate  with  the  power  of  np- 

ttuetx,   but    of   laws.       On   the    other  pointuient,  and  it  is  consequently  the 

huid,  U>  d««lar«  thein  irTesponsible  business  of  the  judges  to  deal  with 

in  MtyjiOwef  t>ut  puUio  opinion  and  delinquent  members  of  the  har,  uti 
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once  taken  part  in  litigation,  and  been  the  adviser  or  become  in- 
trusted with  the  secrets  of  one  party,  will  not  afterwards  be  suf- 
fered to  engage  for  an  opposing  party,  notwithstanding  the  original 
employment  has  ceased,  and  there  is  no  imputation  upon 
liia  motives.^    And,  on  the  *  other  hand,  the  court  will  [•  338] 
not  allow  counsel  to  be  made  the  instrument  of  injustice, 
nor  permit  the  client  to  exact  of  him  services  which  are  incon- 
sistent with  the  obligation  he  owes  to  the  court  and  to  public  jus- 
tice ;  a  higher  and  more  sacred  obligation  than  any  which  can  rest 
Qpon  him  to  gratify  a  client's  whims,  or  to  assist  in  his  revenge.* 

^onu  for  truth  and  veracity  is  such  he  then  and  has  since  believed  to  be 

^at  his  neighbors  would  not  believe  an  innocent  man  ? 

^^  when  under  oath.     Matter    of         **  It  is  a  popular  but  gross  mistake 

'^^^Is,  1  Mich.  393.     See  In  re  Percy,  to  suppose  that  a  lawyer   owes  no 


N.  Y.  651 ;  People  v.  Ford,  54  111.  fidelity  to  any  one  except  his  client, 
^^0.     An  attorney  convicted  and  pun-  and  that  the  latter  is  the  keeper  of  his 
^^&ed  for  perjury,  and  disbarred,  was  professional  conscience.      He   is  ex- 
^^fused  restoration,   notwithstanding  pressly  bound  by  his  official  oath  to 
^^is  subsequent  behavior  had  been  un-  behave  himself  in  his  office  of  attorney 
^^ceptionable.    Ex  parte  Garbett,  18  with  all  due  fidelity  to  the  court  as 
C  B.  403.  well  as  to  the  client ;  and  he  violates 
^  In  Gaulden  v.  State,  11  Geo.  47,  it  when  he  consciously  presses  for  an 
the  late  solicitor-general  was  not  suf-  unjust  judgment;  much  more  so  when 
tered  to  assist  in  the  defence  of  a  he  presses  for  the  conviction  of  an 
Criminal  case,  because  he  had,  in  the  innocent  man.     But  the  prosecution 
coarse  of  his  official  duty,  instituted  was  depending  before  an  alderman,  to 
the  prosecution^  though  he  was  no  whom,  it  may  be  said,  the  plaintiff 
longer  connected  with  it.     And  see  was  bound  to  no  such  fidelity.     Still 
Wilson  17.  State,  16  Ind.  392.  he  was  bound  by  those  obligations 
*  Upon  this  subject  the  remarks  of  which,   without  oaths,  rest  upon  all 
Chief  Justice  Gibson  in  Rush  v.  Cava-  ipen.    The  high  and  honorable  office 
naogh,  2  Penn.  St.  189,  are  worthy  of  of  a  counsel  would  be  degraded  to 
being  repeated   in    this    connection,  that  of  a  mercenary,  were  he  compel- 
The  prosecutor  in  a  criminal  case  had  lable  to  do  the  bidding  of  his  client 
refused  to  pay  ^e  charges    of  the  against  the  dictates  of  his  conscience. 
counsel  employed  by  him  to  prosecute  The  origin  of  the  name  proves  the 
in  the  place  of  the  attorney-general,  client  to  be  subordinate  to  the  counsel 
because  the  counsel,  after  a  part  of  as  his  patron.    Besides,  had  the  plain- 
the  evidence  had  been  put  in,  had  tiff  succeeded  in  having  Crean  held  to 
consented  that  the  chaise  might  be  answer,  it  would  have  been  his  duty 
withdrawn.     In  considering  whether  to    abandon  the   prosecution   at  the 
this  was  sufficient  reason  for  the  re-  return  of  the  recognizance.     As  the 
fusal,  the  learned  judge  said  :  '*  The  office  of  attorney-general  is  a  public 
material  question  is,  did  the  plaintiff  trust  which  involves,  in  the  discharge 
violate  his  professional  duty  to  his  of  it,  the  exercise  of  an  almost  bound- 
client  in  consenting  to  withdraw  his  less  discretion  by  an  officer  who  stands 
charge  .  .  .  instead  of  lending  him-  as  impartial  as  a  judge,  it  might  be 
self  to  the  prosecution  of  oHe  whom  doubted  whether  counsel  retained  by 
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The  Writ  of  Babeat   Corpus. 

It  etill  remains  to  mention  one  of  tbe  principal  safe- 
£•  889]  guards  to  pergonal  liberty,  "  and  the  means  by  which  ille- 
gal restraints  upon  it  are  most  speedily  and  effectually 
remedied.  To  iiadei'stand  this  guaranty,  and  the  instancex  in 
which  the  citizen  is  entitled  lo  appeal  to  the  law  for  ita  enforce- 
ment, WQ  muMt  first  have  a  cotrect  idea  of  what  is  understood  by 
personal  liberty  in  tbe  law,  and  inquire  what  restraints,  if  any, 
muat  exist  to  its  enjoyment. 

Sir  William  Blackstone  says,  personal  liberty  consists  in  the 
power  of  locumution,  of  cluuiging  situation,  or  moving  one's  person 
to  whatsoever  place  one's  own  inclination  may  direct,  without 
imprisonment  or  restraint,  unless  by  due  course  of  law.^  It  ap- 
pears, therefore,  that  this  power  of  locomotion  18  not  entirely 
unreetxicted,  but  that  by  due  course  of  law  certain  qualifications 
and  limitations  may  be  imposed  upon  it  without  infringing  upon 
OOQittitutional  liberty.  Indeed,  in  organized  society,  liberty  is  the 
creature  of  law,  and  every  man  will  possess  it  in  proportion  as 
the  law»,  wliile  imposing  no  unnecessary  restraints,  Burrouod 
him  and  every  other  citizen  with  protections  against  the  lawless 
acts  of  others." 

k  private  prom-oiltor  con  he  allowed  to  '  1  Bl.  Com.  184.   Mout«squieu«a;s: 

ytrforia  mg  yMt  of  iua  duty ;   cer-    "  1q  governmeDts,  Uiab  is,  lu  aocietut 
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If  we  examine  the  qualifications  and  restrictions  which  the  law 
imposes  upon  personal  liberty,  we  shall  find  that  they  range  them- 
selves in  two  classes  ;  first,  those  of  a  public,  and,  second,  those 
of  a  private  nature. 

The  first  class  are  those  which  spring  from  the  relative  duties 
and  obligations  of  the  citizen  to  society  and  to  his  fellow-citizen. 
These  may  be  arranged  into  sub-classes  as  follows :  1.  Those 
imposed  to  prevent  the  commission  of  crime  which  is  threatened ; 
2.  Those  in  puni§hment  of  crime  committed ;  8.  Those  in  pun- 
ishment of  contempts  of  court  or  legislative  bodies,  or  to  render 
their  jurisdiction  effectual ;  4.  Those  necessary  to  enforce  the 
duty  citizens  owe  in  defence  of  the  State  ;  ^  6.  Those  which  may 
become  important  to  protect  the  community  against  the  acts  of 
those  who,  by  reason  of  mental  infirmity,  are  incapable  of  self- 
control.  All  these  limitations  are  well  recognized  and  generally 
understood,  but  a  particular  discussion  of  them  does  not  belong 
to  our  subject.  The  second  class  are  those  which  spring  from  the 
helpless  or  dependent  condition  of  individuals  in  the  various  rela- 
tions of  life. 

1.  The  husband,  at  the  common  law,  is  recognized  as  having 
legal  custody  of  and  power  of  control  over  the  wife,  with  the  right 
to  direct  as  to  her  labor,  and  to  insist  upon  its  performance.  The 
precise  nature  of  the  restraints  which  may  be  imposed  by  the  hus- 
band upon  the  wife*s  actions,  it  is  not  easy,  from  the  nature  of  the 
case,  to  point  out  and  define  ;  but  at  most  they  can  only  be  such 
gentle  restraints  upon  her  liberty  as  improper  conduct  on  her  part 
may  appear  to  render  necessary ;  ^  and  the  general  tendency  of 


Bavage  never  understood  and  never 
ean  miderstand.  Liberty  exists  in 
proportion  to  wholesome  restraint; 
the  more  restraint  on  others  to  keep 
off  from  us,  the  more  liberty  we  have. 
It  is  an  error  to  suppose  that  liberty 
consists  in  a  paucity  of  laws.  If  one 
wants  few  laws,  let  him  go  to  Turkey. 
The  Turk  enjoys  that  blessing.  The 
working  of  our  complex  system,  full 
of  checks  and  restraints  on  legislative, 
executive,  and  judicial  power,  is  fav- 
orable to  liberty  and  justice.  Those 
checks  and  restraints  are  so  many 
safeguards  set  around  individual  rights 
and  interests.     That  man  is  free  who 


is  protected  from  injury."  Works, 
Vol.  II.  p.  393. 

^  In  Judson  o.  Reardon,  16  Minn. 
431,  a  statute  authorizing  the  mem- 
bers of  a  municipal  council  to  arrest 
and  imprison  without  warrant  per- 
sons refusing  to  obey  the  orders  of 
fire  wardens  at  a  fire  was  held  un- 
warranted and  void. 

2  2  Kent,  181.  See  Cochran's 
Case,  8  Dowl.  P.  C.  630.  The  hus- 
band, however,  is  under  no  obligation 
to  support  his  wife  except  at  his  own 
home ;  and  it  is  only  when  he  wrong- 
fully sends  her  away,  or  so  conducts 
himself  as  to  justify  her  in  leaving 
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public  sentiment,  as  well  as  of  the  modern  decisious,  has  been  in 
the  direction  of  doing  awaj-  with  the  arbitniiy  power  wliich  the 

husband  waa  formerly  supposed  to  possess,  and  of  placing 
[•340]  the  two  sexes  in  tbc  niarriiige  relation  upon  "  a  footing 

nearer  equality.  It  is  believed  that  tlie  right  of  the  lins- 
band  to  chastise  the  wife,  under  any  circumstances,  would  not  be 
recognized  in  this  country  ;  and  such  right  of  control  as  the  law 
gives  him  would  in  any  case  be  forfeited  bysuch  conduct  towania 
the  wife  as  was  not  warranted  by  the  relation,  and  wliicli  .-Iiould 
render  it  improper  for  bcr  to  live  and  cohabit  with  him,  or  Ijy 
such  conduct  as,  under  the  laws  of  the  State,  wouhl  entitle  her 
to  a  divorce.^  And  he  surrenders  his  right  of  control  also,  when 
he  consents  to  her  living  ajiart  under  articles  of  separation.^ 

2.  The  father  of  an  infant,  being  obliged  by  law  to  support  liii-^ 

child,  has  a  corresponding  right  to  conti-ol  his  actions  and  to  eia.^ 

ploy  his  services  during  the  eontituiance  of  legal  infancy.     Tlk.  ^ 
child  may  be  emancipated  fnun  this  control  before  coming  of  ai^'^^ 
either  by  the  express  assent  of  thefatlier,  or  by  being  turned  awL^r 
fi-om  his  father's  hou.se  and  left  to  care  for  himself ;  ^  though   ij, 
neither  case  would  the  father  be  released  from  an  obligation  whi«_'/; 
the  law  imposes  upon  him  to  prevent  the  child  becoming  a  puW/y 
charge,  and  which  the  State  may  enforce  whenever    necessary. 
The  mother,  during  tlie  fallier's  life,  has  a  power  of  control  s^J/^ 
ordinate  to  his  ;  but  on  bis  death  *  or  conviction  and  sentence  to 
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though  in  some  respects  more  restricted,  while  in  others  it  is 
broader.  The  appointment  of  guardian  when  made  by  the  courts 
is  of  local  force  only,  being  confined  to  the  State  in  which  it  is 
made,  and  the  guardian  would  have  no  authority  to  change  the 
domicile  of  the  ward  to  another  State  or  country.  But  the  ap- 
pointment commonly  has  reference  to  the  possession  of  property 
by  the  ward,  and  over  this  property  the  guardian  is  given  a  power 
of  control  which  is  not  possessed  by  the  father,  as  such,  over  the 
property  owned  by  his  child  .^ 

4.  The  relation  of  master  and  apprentice  is  founded  on  a  con- 
tract between  the  two,  generally  with  the  consent  of  the  parent 
or  party  standing  in  loco  parentis  to  the  latter,  by  which 

the  *  master  is  to  teach  the  apprentice  some  specified  [*  341] 
trade  or  means  of  living,  and  the  apprentice,  either  wholly 
Or  in  part  in  consideration  of  the  instruction,  is  to  perform  ser- 
V'ices  for  the  master  while  receiving  it.  This  relation  is  also 
statutory  and  local,  and  the  power  to  control  the  apprentice  is 
Ettsimilated  to  that  of  the  parent  by  the  statute  law.^ 

5.  The  power  of  the  master  to  impose  restraints  upon  the  action 
of  the  servant  he  employs,  is  of  so  limited  a  nature  that  practically 
it  may  be  said  to  rest  upon  continuous  voluntary  assent.  If  the 
servant  misconducts  himself,  or  refuses  to  submit  to  proper  con- 
trol, the  master  may  discharge  him,  but  cannot  resort  to  confine- 
ment or  personal  chastisement. 

6.  The  relation  of  teacher  and  scholar  places  the  former  more 
nearly  in  the  place  of  the  parent  than  either  of  the  two  preced- 
ing relations  places  the  master.  While  the  pupil  is  under  his 
care,  he  has  a  right  to  enforce  obedience  to  his  commands  law- 
folly  given  in  his  capacity  of  teacher,  even  to  the  extent  of  bodily 
chastisement  or  confinement.  And  in  deciding  questions  of  dis- 
cipline he  acts  judicially,  and  is  not  to  be  made  liable,  either 
civilly  or  criminally,  unless  he  has  acted  with  express  malice,  or 
been  guilty  of  such  excess  in  punishment  that  malice  may  fairly 
be  implied.  All  presumptions  favor  the  correctness  and  justice 
of  his  action.^ 

'  1   Cooley's  Bl.   Com.   462,   and  of  the  apprentice  and  of  his  proper 

cases  cited.  guardian.     Haley  v.  Taylor,  3  Dana, 

*  The  relation  is  one  foanded  on  222 ;  Nickerson  o.  Howard,  19  Johns, 

personal  trust   and   confidence,   and  113;  Tucker  o.  Magee,  18  Ala.  99. 

the  master  cannot  assign  the  articles  '  State  v.  Pendergrass,  2  Dev.  & 

of  apprenticeship  except  hy  consent  Bat.   365;    Cooper  v,    MoJunkin,  4 
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7.  Where  parties  bail  another,  in  legal  proceedings,  they  are 
regftrded  in  law  aa  hw  jailei's,  selected  by  himself,  and  with  ihe 
right  to  hia  legal  custody  for  tlie  purpose  of  seizing  and  delivering 
him  up  to  the  officers  of  the  law  at  any  lime  before  the  liahiiitf 
of  the  bail  has  become  fixed  by  a  forfeiture  being  judicially  de- 
clared on  his  failure  to  comply  with  the  condition  of  the  bond.' 
This  ia  a  right  which  the  bail  may  exercise  in  peiiion  ot  by  agent, 
and  without  resort  to  judicial  process.^ 

8.  The  control  of  the  creditor  over  the  person  of  his  debtor, 
through  the  process  which  the  law  gives  for  tlie  enforcement  of 
his  demand,  is  now  very  nearly  abolished,  thanks  to  the  humane 

proviaiona  which  have  been  made  of  late  by  statute  or  by  consti 

tution.     In  cases  of  torts  and  where  debts  were  fraudulently  con 

trncted,  or  where  there  is  an  attempt  at  a  fraudulent  disposilioi^^ 
of  property  with  intent  to  delay  the  creditor,  or  to  deprive  birr-r; 
of  payment,  the  body  of  the  debtor  is  allowed  to  be  si'ized  ■■"  ^ 
confined ;  but  the  reader  must  be  referred  to  the  constituticr^, 
and  statutes  of  his  State  for  specific  information  on  this  su~'^. 

ject, 
["  842]      •  These,  then,  are  the  legal  restraints  upon  pet%or»«/ 

liberty.  For  any  other  restraint,  or  for  any  abuse  of  the 
legal  rights  which  have  been  specified,  the  party  restrained  h 
entitled  to  immediate  process  from  the  courtfi,  and  to  speedy 
relief. 

Tit*  iJirJit  ttt  Twtannfi.1   lihprtv  did    not.  dptiniirt   in  F.noland  ilti 
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might  be.  But  in  many  cases  it  was  not  very  clear  what  the 
legal  rights  of  parties  were.  The  courts  which  proceeded  accord- 
ing to  the  course  of  the  common  law,  as  well  as  the  courts  of 
chancery,  had  limits  to  their  authority  which  could  be  under- 
stood, and  a  definite  course  of  proceeding  was  marked  out  for 
them  by  statute  or  by  custom ;  and  if  they  exceeded  their  juris- 
diction and  invaded  the  just  liberty  of  the  subject,  the  illegality 
of  the  process  would  generally  appear  in  the  proceedings.  But 
there  were  two  tribunals  unknown  to  the  common  law,  but  exer- 
cising a  most  fearful  authority,  against  whose  abuses  it  was  not 
easy  for  the  most  upright  and  conscientious  judge  in  all  cases  to 
afford  relief.  These  were,  1.  The  Court  of  Star  Chamber,  which 
became  fully  recognized  and  established  in  the  time  of  Henry  VII., 
though  originating  long  before.  Its  jurisdiotion  extended  to  all 
sorts  of  offences,  contempts  of  authority  and  disorders,  the  pun- 
ishment of  which  was  not  supposed  to  be  adequately  provided  for 
by  the  common  law  ;  such  as  slanders  of  persons  in  authority,  the 
propagation  of  seditious  news,  refusal  to  lend  money  to  the  king, 
disregard  of  executive  proclamations,  &c.  It  imposed  fines  with- 
out limit,  and  inflicted  any  punishment  in  the  discretion  of  its 
judges  short  of  death.  Even  jurors  were  punished  in  this  court 
for  verdicts  in  State  trials  not  satisfactory  to  the  authorities. 
Although  the  king's  chancellor  and  judges  were  entitled  to  seats 
in  this  court,  the  actual  exercise  of  its  powers  appears  to  have 
fallen  into  the  hands  of  the  king's  privy  council,  which  sat  as  a 
species  of  inquisition,  and  exercised  almost  any  authority  it  saw 
fit  to  assume.^  The  court  was  abolished  by  the  Long  Parlia- 
ment in  1641.  2.  The  Court  of  High  Commission,  estab- 
lished *  in  the  time  of  Elizabeth,  and  which  exercised  a  [*  843] 
power  in  ecclesiastical  matters  corresponding  to  that  which 
the  Star  Chamber  assumed  in  other  cases,  and  in  an  equally  abso- 
lute and  arbitrary  manner.  This  court  was  also  abolished  in 
1641,  but  was  afterwards  revived  for  a  short  time  in  the  reign  of 
James  II. 

It  is  evident  that  while  these  tribunals  existed  there  could  be 

^  See  Hallam,  Constitutional  His-  character,    are  very  fully  set   forth 

tory,  c.  1  and  8;  Todd,  Parliamentary  in  Brodie's  Constitutional  History  of 

Government   in    England,    Vol.    II.  the    British    Empire,   to  which   the 

c.  1.     The  rise  and  extension  of  au-  reader  is  referred  for  more  particular 

thority  of  this  court,  and  its  arbitrary  information. 
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110  effectual  security  to  liberty.  A  brief  reference  to  the  remark- 
able struggle  which  took  pUce  during  the  reigii  of  Charles  1.  will 
pcriiftpa  the  better  euable  us  to  understand  the  importance  of 
thoao  common-law  protections  to  personal  liberty  to  which  we 
shitU  have  occasion  to  refer,  and  also  of  those  statutory  securities 
which  have  since  been  added. 

When  the  king  attempted  to  rule  without  the  Parliament,  and 
in  1625  dissolved  that  body,  and  resorted  to  forced  loans,  the 
grant  of  monopolies,  and  the  levy  of  ship  moneys,  as  the  means 
of  replenishing  a  treasury  that  could  only  lawfully  be  supplied  by 
tAxes  granted  by  the  commons,  the  privy  council  was  his  con- 
venient means  of  enforcing  compliance  with  his  will.  Those  who 
refused  to  contribute  to  the  loans  demanded  were  committetl  to 
prison.  When  they.petitioned  the  Court  of  the  King's  Bench  for 
their  discharge,  the  warden  of  the  fleet  made  return  to  the  writ 
of  liabeaa  corpus,  that  they  were  detained  by  warrant  of  the  privy 
council,  informing  him  of  no  partieular  cause  of  imprisonment, 
but  tliat  they  were  committijd  by  the  special  command  of  his 
majesty.  Such  a  return  [irt'sented  for  the  decision  of  tlie  court 
tlie  (luestion,  "  Is  such  a  warrant,  which  does  not  specify  the 
cause  of  detention,  valid  by  the  laws  of  England?"  The  eourt 
held  that  it  was,  justifying  tht-ir  decision  upon  supposed  prece- 
dents, although,  aa  Mr.  llnllum  says,  "it  was  evidently  the  con- 
sequence of  this  decision  that  every  statute  from  the  time  of 
MHgaa  Charttti  desigoed  to  protect  the  personal  liberties  of  Eog- 
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will.  And  four  years  later,  when  the  king  committed  members  of 
Parliament  for  words  spoken  in  debate,  ofiTensive  to  the  royal 
prerogative,  the  judges  evaded  the  performance  of  their  duty  on 
habeas  carpus,  and  the  members  were  only  discharged  when  the 
king  gave  his  consent  to  that  course.^ 

The  Habeas  Corpus  Act  was  passed  in  1679,  mainly  to  prevent 
such  abuses  and  other  evasions  of  duty  by  judges  and  ministerial 
officers,  and  to  compel  prompt  action  in  any  case  in  which  illegal 
imprisonment  was  alleged.  That  act  gave  no  new  right  to  the 
subject,  but  it  furnished  the  means  of  enforcing  those  which  ex- 
isted before.'  The  preamble  recited  that  ^^  whereas  great  delays 
have  been  used  by  sheriffs,  jailers,  and  other  officers,  to  whose  cus- 
tody any  of  the  king's  subjects  have  been  committed  for  criminal 
or  supposed  criminal  matters,  in  making  returns  of  writs  of  habeas 
corpus,  to  them  directed,  by  standing  out  on  alias  or  pluries  habeas 
corpus,  and  sometimes  more,  and  by  other  shifts,  to  avoid  their 
yielding  obedience  to  such  writs,  contrary  to  their  duty  and  the 
known  laws  of  the  land,  whereby  many  of  the  king's  subjects 
have  been  and  hereafter  may  be  long  detained  in  prison  in  such 
cases,  where  by  law  they  are  bailable,  to  their  great  charge  and 
vexation.  For  the  prevention  whereof,  and  the  more  speedy  re- 
lief of  all  persons  imprisoned  for  any  such  criminal  or  supposed 
criminal  matters,"  the  act  proceeded  to  make  elaborate  and  care- 
ful provisions  for  the  future.  The  important  provisions  of  the  act 
may  be  summed  up  as  follows :  That  the  writ  of  habeas  corpus 
might  be  issued  by  any  court  of  record  or  judge  thereof,  either  in 
term-time  or  vacation,  on  the  application  of  any  person  confined, 
or  of  any  person  for  him  ;  the  application  to  be  in  writing  and  on 
oath,  and  with  a  copy  of  the  waiTant  of  commitment  attached,  if 
procurable ;  the  writ  to  be  returnable  either  in  court  or  at  cham- 
bers ;  the  person  detaining  the  applicant  to  make  return  to  the 
writ  by  bringing  up  the  prisoner  with  the  cause  of  his  detention, 
and. the  court  or  judge  to  discharge  him  unless  the  imprisonment 
appeared  to  be  legal,  and  in  that  case  to  take  bail  if  the  case  was 
bailable ;  and  performance  of  all  these  duties  was  made 
compulsory,  under  heavy  penalties.  *  Thus  the  duty  [*  345] 
which  the  judge  or  other  officer  might  evade  with  impu- 

1  Hallam,  Const.  Hist.  c.  8;  Bro-    Beeching's  Case,  4  B.  &C.  136;  Matter 
die,  Const.  Hist.  YoL  I  c.  8.  of  Jackson,  15  Mich.  436. 

*  Hallam,    Const.    Hist.    c.    13; 
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iiity  before,  he  must  uow  perform  or  suffer  punishment.  The 
act  also  provided  for  punishing'  severely  a  second  commitment  for 
the  same  cause  after  a  jiarty  had  once  been  discharged  on  habMi 
nirjjui,  and  also  made  the  sending  of  inhabitants  of  England, 
Wales,  and  Berwick-upon-Tweed  abroad  for  iraprisonment  ille- 
gal, and  subject  to  penalty.  Important  as  this  act  was '  it  was 
less  bi-oad  in  its  scope  than  the  remedy  had  been  before,  being 
confined  to  cases  of  imprwnnment  for  criminal  or  supposed  crimi- 
nal matters;*  but  the  attempt  in  Parliament  nearly  a  cenliirj' 
later  to  extend  its  provisions  to  other  cases  was  defeated  by  the 
oppoffltion  of  Lord  Mansfield,  on  the  express  ground  that  it  wm 
unnecessary,  ina.imucb  as  the  common-law  remedy  was  sufficient;' 
as  perhaps  it  might  have  been,  had  officers  been  always  disposed  (« 
perform  their  duty.     Another  attempt  in  ISlfi  was  successfa!.* 

The  Habeas  Corpus  Act  was  not  made,  in  express  terms,  lo 
extend  to  the  American  colonies,  but  it  was  in  some  expressly, and 
in  others  by  silent  acquiescence,  adopted  and  acted  upon,  and  all 
the  subsequent  legislation  in  the  American  States  has  been  based 
upon  it,  and  has  consisted  in  little  more  than  a  re-enactmeot  of 
il«  csaential  pi-ovisiona- 

What   Courts  issue  the  Writ. 

The  protection  of  personal  liberty  is  for  the  most  part  confiiled 
te  tha  fitatA  authorities,  and  to  the  State  eourtn  thfi  mrtv  muaC 
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federal  courts  should  have  power  to  issue  writs  of  scire  facia%^ 
habeas  corpus^  and  all  other  writs  not  specially  provided  for  by 
statute,  which  might  be  necessary  for  the  exercise  of  their  re- 
spective jurisdictions  and  agreeable  to  the  principles  and  usages 
of  law  ;  and  that  either  of  the  justices  of  the  Supreme  Court,  as 
well  as  the  district  judges,  should  have  power  to  g^ant  writs  of 
habeas  corpus  for  the  purposes  of  an  inquiry  into  the  cause  of 
commitment ;  provided  that  in  no  case  should  such  writs 
extend  to  *  prisoners  in  jail,  unless  where  they  were  in  [*  846] 
custody  under  or  by  color  of  the  authority  of  the  United 
States,  or  were  committed  to  trial  before  some  court  of  the  same, 
or  were  necessary  to  be  brought  into  court  to  testify.^  Under 
this  statute  no  court  of  the  United  States  or  judge  thereof  could 
issue  a  habeas  corpus  to  bring  up  a  prisoner  in  custody  under  a 
sentence  or  execution  of  a  State  court,  for  any  other  purpose  than 
to  be  used  as  a  witness.  And  this  was  so  whether  the  imprison- 
ment was  under  civil  or  criminal  process.* 

During  what  were  known  as  the  nullification  troubles  in  South 
Carolina,  the  defect  of  federal  jurisdiction  in  respect  to  this  writ 
became  apparent,  and  another  act  was  passed,  having  for  its  object, 
among  other  things,  the  protection  of  persons  who  might  be  prose- 
cuted under  assumed  State  authority  for  acts  done  under  the  laws 
of  the  United  States.  This  act  provided  that  either  of  the  justices 
of  the  Supreme  Court,  or  a  judge  of  any  District  Court  of  the 
United  States,  in  addition  to  the  authority  already  conferred  by 
law,  should  have  power  to  grant  writs  of  habeas  corpus  in  all 
cases  of  a  prisoner  or  prisoners  in  jail  or  confinement,  where  he 
or  they  shall  be  committed  or  confined  on  or  by  any  authority  of 
law,  for  any  act  done  or  omitted  to  be  done,  in  pursuance  of  a 
law  of  the  United  States,  or  any  order,  process,  or  decree  of  any 
judge  or  court  thereof.® 

In  1842  further  legislation  seemed  to  have  become  a  necessity, 
in  order  to  give  to  the  federal  judiciary  jurisdiction  upon  this  writ 
of  cases  in  which  questions  of  international  law  were  involved, 

^  1  Statutes  at  Large,  81.  and  was  imprisoned  under  a  warrant 

*  Ex  parte  Dorr,  3  How.  103.  issued  by  a  State  court  for  executing 

*  4  Stat,  at  Large,  634.  See  Ex  process  under  the  Fugitive  Slave  Law, 
pixrte  Robinson,  6  McLean,  355;  s.  c.  and  was  discharged  by  a  justice  of 
1  Bond,  39;  United  States  v.  Jailer  the  Supreme  Court  of  the  United 
of  Fayette  Co.,  2  Abb.    U.  S.  265.  States  under  this  act. 

Robinson  was  United  States  marshal, 
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and  which,  consequently,  could  only  properly  be  disposed  of  by 
the  jurisdiction  to  which  international  concerns  were  by  the  Con- 
stitution committed.  The  immediate  occasion  for  this  le^slation 
WAH  the  arrest  of  a  subject  of  Great  Britain  by  the  authorities  of 
tlie  Slate  of  New  York,  for  an  act  which  his  government  avoweJ 
and  took  the  responsibility  of,  and  which  was  the  subject  of  diplo- 
matic correspondence  between  the  two  nations.  An  act  of  Con- 
gress was  consequently  passed,  which  provides  that  either  of  the 
justices  of  the  Supreme  Court,  or  any  judge  of  any  District  Court 
of  the  United  Stules  in  which  a  prisoner  is  confined,  in  addition 
to  tho  authority  previously  conferred  by  law,  shall  have  power  to 
grant  writs  of  fiaheaa  corpus  in  all  cases  of  any  prisoner  or  prit^- 
Oiier»  in  jail  or  confinement,  where  he,  she,  or  they,  being  sub — 
jects  or  citizens  of  a  foreign  State,  and  domiciled  therein,  xhttl^M 

bo  committed,  or  confined,  or  in  custody,  under   or  by  any  au 

thority,  or  law,  or  process  founded  thereon,  of  the  United  State  -?^ 
or  of  any  one   of  them,  for  or  on  account  of  any  act  done  o^  r 
omittvd  under  any  alleged   right,  title,  authority,  privilege,  prc^*. 
tectioD,  or  exemption,  set  up  or  claimed  under  the  commissioE-», 
OP  order,  or  sanction  of  any  foreign  State  or  sovereignty,  tl»^e 
validity  or  effect  whereof  depends  upon  the  law  of  nations,  or 
under  color  thereof.' 

lo  1867  a  further  act  was  pfisaed,  which  provided  that  the 
several  conrts  of  the  Unitud  States,  nnd  the  several  justices  ami 
I  at  uioh  oanrta.  within  their  resnecdve   iuriadictions.  n 


GH.  X.] 


coNSirrirnoNAL  pbotections,  etc. 


429 


the  national  authority,^  it  is  now  settled  by  the  decision  of  the 
Supreme  Court  of  the  United  States,  that  the  question  of  the 
legality  of  the  detention  in  such  cases  is  one  for  the  determina- 
tion, exclusively,  of  the  federal  judiciary,  so  that  although  a  State 
court  or  judge  may  issue  this  process  in  any  case  where  illegal 
restraint  upon  liberty  is  alleged,  yet  when  it  is  served  upon  any 
officer  or  person  who  detains  another  in  custody  under  the 
national  authority,  it  is  his  duty,  by  proper  return,  to  make 
known  to  the  State  court  or  judge  the  authority  by  which  he 
holds  such  person,  but  not  further  to  obey  the  process  ;  and  that 
as  the  State  judiciary  have  no  authority  within  the  limits  of  the 
sovereignty  assigned  by  the  Constitution  to  the  United  States, 
the  State  court  or  judge  can  proceed  no  further  with  the  case.' 

The  State  constitutions  recognize  the  writ  of  hahea%  corpus  as 
an  existing  remedy  in  the  cases  to  which  it  is  properly  applicable, 
and  designate  the  courts  or  officers  which  may  issue  it ;  but  they 
do  not  point  out  the  cases  in  which  it  may  be  employed.  Upon 
this  subject  the  common  law  and  the  statutes  must  be  our  guide  ; 
and  although  the  statutes  will  be  found  to  make  specific  pro- 
vision for  particular  cases,  it  is  believed  that  in  no  instance 
which  has  fallen  under  our  observation  has  there  been  any  in- 
tention to  restrict  the  remedy,  and  make  it  less  broad  and  effec- 
tual than  it  was  at  the  common  law.^ 


^  See  the  cases  collected  in  Hard 
on  Habeas  Corpus,  B.  2,  c.  1,  §  5, 
aod  in  Abb.  Nat.  Dig.  609,  note. 

*  Ableman  v.  Booth,  21  How.  506. 
See  Norris  o.  Newton,  5  McLean,  92 ; 
United  States  v.  Rector,  5  McLean, 
174;  Spangler'8  Case,  11  Mich.  298; 
In  re  Uopson,  40  Barb.  34 ;  Ex  parte 
Hill,  5  Nev.  154;  Ex  parte  Bur,  49 
Cal.  159.  Notwithstanding  the  de- 
cision of  Ableman  v.  Booth,  the 
State  courts  have  frequently  since 
assumed  to  pass  definitely  upon  cases 
of  alleged  illegal  restraint  under  fed- 
eral authority,  and  this,  too,  by  the 
acquiescence  of  the  federal  officers. 
As  the  remedy  in  the  State  courts  is 
generally  more  expeditious  and  easy 
than  can  be  afforded  in  the  national 
tribunals,  it  is  possible  that  the  fed- 
eral authorities  may  still  continue  to 


acquiesce  in  such  action  of  the  State 
courts,  in  cases  where  there  can  be  no 
reason  to  fear  that  they  will  take 
different  views  of  the  questions  in- 
volved from  those  likely  to  be  held 
by  the  federal  courts.  Nevertheless, 
while  the  case  of  Ableman  v.  Booth 
stands  unreversed,  the  law  must  be 
held  to  be  as  there  declared.  It  has 
recently  been  approved  in  Tarble's 
Case,  13  Wall.  397,  Chief  Justice 
Chase  dissenting. 

>  See  Matter  of  Jackson,  15  Mich. 
417,  where  this  whole  subject  is  fully 
considered.  The  application  for  the 
writ  is  not  necessarily  made  by  the 
party  in  person,  but  may  be  made  by 
any  other  person  on  his  behalf,  if  a 
sufficient  reason  is  stated  for  its  not 
being  made  by  him  personally.  The 
Hottentot  Venus  Case,  13  East,  195 ; 
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We  have  elsewhere  referred  to  certain  rQles  regarding  the 
vftlidily  of  jodioial  proceedings.'  In  the  great  anxiety  on  the  pan 
of  our  legislators  to  make  the  most  ample  provision  £or  speedy 
relief  from  unlawful  coniiiiemeiit,  authority  to  issue  the  writ  of 
habeas  eorpu$  has  been  coiifeired  upon  ijiferior  judicial  officers. 
who  make  use  of  it  sometimes  as  if  it  were  a  writ  of  error,  under 
which  they  might  correct  the  errors  and  irregularities  of  other 
judgeu  and  courts,  whatever  their  rcUtive  jurisdicUou  and  dig- 
nity. Any  8ueh  employment  of  the  writ  is  an  abuse.* 
[•  34tf j  Where  t\  "party  who  is  in  confinement  under  judicial 
process  is  brought  up  on  habeas  corpat,  the  court  or 
judge  before  whom  he  is  returned  will  inquire:  1.  Whether  th» 
court  or  officer ,  issuing  the  process  under  which  he  is  detained, 
bad  jurisdiction  of  the  case,  and  has  acted  within  that  jurisdictioc^ 
in  issuing  such  process.^     If  so,  mere  irregularities  or  errors  of 

Child's  Case,  2D  I'^g.  L.  &  £q.  '259.  oos  consideration  whether,   in    tho»« 

A  wife  may  liitve  tbe  writ  to  release  States  where  the  whole  judicial  power 

hi-r  liusband  froio  unlawful  iniprison-  b  by  the  constitutiou  vested  in  eertain 

ntuiil,  and  lutiy  herself  be  heard  ou  the  specified  courts,  it  is  competent  bj 

Bpplicalkiu.     Cubbetl'e  Case,  Ifi  Q.  B.  law  to  give  \a  judicial    otficem  ool 

mi,  note ;  Cobbett  v.  Hudson,  U)  Eug.  holding    auch    courts     authont;    to 

L.  &E(i.9Itii  s.  C.  loQ.B.9Sd.    I^ord  review,  even  indirectly,  the  dccisium 

CampbrH  ]□  this  case  cites  tlie  case  of  of  the  courtn,  and  to  discharge  pc^ 

tlie  wife  of  John  Bunyan,  who  was  eons    committed    under    tlieir    jmlg- 

heard  on  his  belialf  when  in  prison.  nients.     Such   officers   could   exf^rciw 

'  Soo  post,  p.  *397  el  leg.  only   a    special    statutory   authority. 

'  People    V.    LtMDinb,    (fO    N.    Y.  Yet  its  exercise  in   such  cases  is  not 

650,    574  i    Petition   of   Cnuidall,   Si  only  judicial,  but  it  is  in  the  natnrc 

Wis.  177;  Ei  parte  Van  HagH.ii,  2o  of    appellate    judicial    power.      Tli* 

nUot    B.   a    ASH:    Rr    wirl*   Shaw.  inriAdintian   nf    the   Rnnrvmn    Crmrt 
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jadgment  in  the  exercise  of  that  jurisdiction  must  be  disregarded 
on  this  writ,  and  must  be  corrected  either  by  the  court  issuing 
the  process,  or  on  regular  appellate  proceedings.^    2.  If  the  pro- 
cess is  not  void  for  want  of  jurisdiction,  the  further  inquiry  will 
be  made,  whether,  by  law,  the  case  is  bailable,  and  if  so,  bail  will 
be  taken  if  the  party  offers  it ;  otherwise  he  will  be  remanded  to 
e  proper  custody.* 

This  writ  is  also  sometimes  employed  to  enable  a  party  to  en- 
rce  a  right  of  control  which  by  law  he  may  have,  springing  from 
«me  one  of  the  domestic  relations ;  especially  to  enable  a  parent 
obtain  the  custody  and  control  of  his  child,  where  it  is  detained 
om  him  by  some  other  person.     The  courts,  however,  do  not  gen- 
rally  go  farther  in  these  cases  than  to  determine  what  is  for  the 
"^Dest  interest  of  the  child ;  and  they  do  not  feel  compelled  to  re- 
:anand  him  to  any  custody  where  it  appears  not  to  be  for  the  child's 
interest.     The  theory  of  the  writ  is,  that  it  relieves  from  improper 
restraint ;  and  if  the  child  is  of  an  age  to  render  it  proper  to  con- 
sult his  feelings  and  wishes,  this  may  be  done  in  any  case ;  ^  and 

Ex  parte  Strahl,  16  Iowa,  369 ;  Rus-  jurisdiction,  the  proceedings  are  void, 

sell  V.  Whiting,  1  Wins.  (N.  C.)  463.  and  the  respondent  may  be  discharged 

Otherwise  if  a  mere  usurper  issues  on  habeas  corpus.      State   v.  Towle, 

process  for  the  imprisonment  of   a  before  cited ;  Kellogg,  Ex  parte,  6  yt. 

citizen.     Ex  parte  Strahl,  supra.  509.     See  also    State   o.    Richmond, 

1  People  V.  Cassels,  6  Hill,  164;  6  N.  H.  232;  Bumham  v.  Stevens, 

Bushnell's  Case,  9  Ohio,  n.  b.  183;  33  N.    H.   247;    Hurst  v.   Smith,   1 

Ex  parte  Watkins,  7  Pet.  568;  Matter  Gray,  49." 

of  Metzger,  5  How.  191;  Petition  of  ^  It  is  not  a  matter  of  course  that 

Smith,  2  Nev.  338;  Ex  parte  Gibson,  the  party  is  to  be  discharged  even 

31  Cal.  619 ;    Hammond  v.   People,  where  the  authority  under  which  he 

32  IIL  472,  per  Breese,  J.  In  State  is  held  is  adjudged  illegal.  For  it 
F.  Shattuck,  45  N.  H.  211,  Bellows,  may  appear  that  he  should  be  lawfully 
J.,  states  the  rule  very  correctly,  as  confined  in  different  custody;  in 
foUows:  **  If  the  court  had  jurisdic-  which  case,  the  proper  order  may  be 
don  of  the  matter  embraced  in  made  for  the  transfer.  Matter  of 
these  causes,  this  court  will  not,  on  Mason,  8  Mich.  70;  Matter  of  Ring, 
habeas  corpus,  revise  the  judgment.  28  Cal.  247;  i^'2:/>a/7e  Gibson,  31  Cal. 
State  V.  Towle,  42  N.  H.  541 ;  Rosses  619.  And  where  he  is  detained  for 
Case,  2  Rck.  166,  and  Riley's  Case,  trial  on  an  imperfect  charge  of  crime, 
2  Pick.  171 ;  Adams  v.  Vose,  1  the  court,  if  possessing  power  to 
Gray,  51.  If  in  such  case  the  pro-  commit  de  novo,  instead  of  discharg- 
ceecOngs  are  irregular  or  erroneous,  ing  him,  should  proceed  to  inquire 
the  judgment  is  voidable  and  not  void,  whether  there  is  probable  cause  for 
and  stands  good  until  revised  or  an-  holding  him  for  trial,  and  if  so,  should 
nulled  in  a  proper  proceeding  insti-  order  accordingly.  Hurd  on  Habeas 
tuted  for  that  purpose;  but  when  it  Corpus,  416. 

appears  that  the  magistrate  had  no         ^  Commonwealth  r.  Aves,  18  Pick. 
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HifeMpaaUly  "proper  in  many  cases  where  the  parents  are  living 
in  wpwIiOB  uid' both  desire  his  custody.  The  right  of  the 
fcithor,  JD  .thaee  obms,  is  generally  recognized  as  best;  but  this 
Bnctdepoad  vety  muoh  npon  circumstances,  and  the  tender  age 
cf  ih*  child  may  often  be  a  controlling  consideration  agwnst  his 
•Ikdi*  '  The  oourta  have  Urge  discretionary  power  in  these  cases, 
and  the  tendency-  of  modem  decisions  has  been  to  extend,  tather 
than  Toifaiot  it.* 

llien  ia  no  oommoo-hiw  right  to  a  trial  by  jury  of  the  issae^..^ 
of  fiut  joUMd  on  h^a9  corpus  ;  but  the  issues  both  of  foot  an^^^ 

•f  law  Ue  tried  by  the  court  or  judge  before  whom  the  proceed- 

iagialiad;*  though  without  doubt  a  jury  trial  might  be  provide^:::]^ 
for  by  ■totate,  and  perhaps  even  ordered  by  the  court  in  aonu  .^ 


[*M9]  *SiigU  qf  Diaeuation  and  Petition. 

Hie  right  of  the  people  peaceably  to  assemble,  and  to  petition 
Oie  goTemment  for  a  redress  of  grievances,  is  one  which  "  would 
wem  nmieoeiBary  to  be  expressly  provided  for  in  a  republican 
gOTemment*  nnoe  it  reanlts  from  the  very  nature  and  structure 
frf  iti  iiwtitatiitniti  It  ia  impossible  that  it  could  be  practical!; 
denied  until  the  spirit  of  liberty  had  wholly  disappeared,  and  the 
people  btdbeoome  so  servile  and  debased  as  to  be  unfit  to  eze^ 
dse  any  ai  the  privileges  of  freemen."  *  But  it  has  not  been 
thoa^taufmportant  to  protect  this  right  by  statutory  enactments 
In  Su^[lud;  and  indeed  it  will  be  remembered  that  one  of  the 
nopt  JiotiUa  attempta  to  crush  the  liberties  of  the  kingdom  made 
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th6  right  of  petition  the  point  of  attack,  and  selected  for  its  con- 
templated victims  the  chief  officers  in  the  Episcopal  hierarchy. 
Xlie  trial  and  acquittal  of  the  seven  bishops  in  the  reign  of 
Jsunes  II.  constituted  one  of  the  decisive  battles  in  English  con- 
stitutional history  ;  ^  and  the  right  which  was  then  vindicated  is 
a  sacred  right  which  in  difficult  times  shows  itself  in  its  full 
lagnitude,  frequently  serves  as  a  safety-valve  if  judiciously 
treated  by  the  recipients,  and  may  give  to  the  representatives  or 
other  bodies  the  most  valuable  information.  It  may  right  many 
*  Wrong,  and  the  deprivation  of  it  would  at  once  be  felt  by  every 
freeman  as  a  degradation.  The  right  of  petitioning  is  indeed  a 
'Necessary  consequence  of  the  right  of  free  speech  and  delibera- 
tion,—  a  simple,  primitive,  and  natural  right.  As  a  privilege  it 
*®  not  even  denied  the  creature  in  addressing  the  Deity."*  Hap- 
P^ly  the  occasions  for  discussing  and  defending  it  have  not  been 
Numerous  in  this  country,  and  have  been  confined  to  an  exciting 
subject  now  disposed  of.* 


**  Right  to  bear  Arms, 


[*  850] 


Among  the  other  safeguards  to  liberty  should  be  mentioned 
the  right  of  the  people  to  keep  and  bear  arms.^  A  standing  army 
is  peculiarly  obnoxious  in  any  free  government,  and  the  jealousy 
of  such  an  army  has  at  times  been  so  strongl}'  manifested  in 
England  as  to  lead  to  the  belief  that  even  though  recruited  from 
among  themselves,  it  was  more  dreaded  by  the  people  as  an  in- 
strument of  oppression  than  a  tyrannical  monarch  or  any  foreign 
power.     So  impatient  did  the  English  people  become  of  the  very 


^  See  this  case  in  12  Howeirs 
State  Trials,  183  ;  3  Mod.  212.  Also 
in  Broom,  Const.  Law,  408.  See 
also  the  valuable  note  appended  by 
Mr.  Broom,  p.  493,  in  which  the 
historical  events  bearing  on  the  right 
of  petition  are  noted.  Also,  May, 
Const.  Hist.  c.  7  ;  1  Bl.  Com.  143. 

*  Lieber,  Civil  Liberty  and  Self- 
Grovemment,  c.  12. 

*  For  the  discussions  on  the  right 
of  petition  in  Congress,  particularly 
with  reference  to  slavery,  see  1  Ben- 
ton's Abridgment  of  Debates,  397  ; 
2  Benton's  Abridgment  of  Debates, 


57-60,  182-188,  209,  436-444;  12 
Benton's  Abridgment  of  Debates, 
660-679,  705-743;  13  Benton's 
Abridgment  of  Debates,  5-28,  266- 
290,  557-562.  Also  Benton's  Thirty 
Years'  View,  Vol.  I.  c.  135,  Vol.  II. 
c.  32,  33,  36,  37.  Also  the  current 
political  histories  and  biographies. 
The  right  to  petition  Congress  is  one 
of  the  attributes  of  national  citizen- 
ship, and  as  such  is  under  the  protec- 
tion of  the  national  authority.  United 
States  V,  Cruikshank,  92  U.  S.  Rep. 
642,  552,  per  Watte,  Ch.  J. 
*  1  Bl.  Com.  143. 


no 
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aiiuy  that  liberated  them  from  the  tyranny   of  James  II.  that 
they  demanded  its  reduction  even  hefore  the  liberation  became 
complete  ;  and  to  this  day  the  British  Parliament  render  a  stand- 
ing army  practically  impossible  by  only  passing  a  mutiny  act  from 
seftsion  to  session.     The  alternative  to  a  standing  army  is  "  a  well- 
regulated  militia  ; "  but  this  cannot  exist  unless  the  people  are^ 
trained  to  bearing  arms.     The   federal  and  State  constitution^ 
therefore  provide  that  the  right  of  the  people  to  bear  arms  shall  no— ► 
be  infringed  ;  but  how  far  it  may  be  in  the  power  of  the  legialatur  -. 
to  regulate   the  right  we  shall  not  undertake  to  say.     Happil^^ 
there  neither  has  been,  nor,  we  may  hope,  is  likely  to  be,  muc:^ 
occasion  for  an  examination  of  that  question  by  the  courts.' 


'  In  Bliss  e.  Cominon wealth,  2 
Lit,  00,  the  atstate  "to  prevent 
peraun«  wenring  caneealed  (trme " 
wiM  held  uDcoDadtutionnl,  a»  iDfring- 
hig  on  the  right  of  the  people  to  bear 
arms  in  defence  of  themselves  and  of 
tho  State.  Hut  see  Nunn  v.  Stale, 
I  Kelly,  243;  State  ».  Mitchell,  3 
Blackf.  i2y ;  Ajnette  c.  Stitte,  2 
Humph,  la  i  State  n.  Buxzard,  4 
Ark,  16;  Carroll  o.  State,  2S  .Ark. 
SS  i  8.  o.  18  Am.  Rep.  63S;  State  v. 
Jumol.  13  La.  Auu.  39B;  s.  c.  1 
Green,  Cr.  Rep.  481  ;  Owen  u.  State. 
31  Ala.  .-JOT;  Cockrum  v.  State,  24 
Toi.  804;  Andrews  u.  State,  3 
Hvlsk.  ISa  ;  B.  C.  »  Am.  Itep.  8; 
State  V.  Reld.  1  Ala.  013.  A  nUtute 
(tvhibitiag  the  open  wearing  o£  arms 


tionol  in  Stockdale  v.  State,  32  &-^ 
225.     And  oue  forbidding  cairiL.-aw 
either  publicly  or  priratelj,  a  AS^ 
sword-cane,   Spaniali  stiletto,  belt    „ 
pocket  pistol,  or  revolver,  was   sio- 
tained,  except  as  to  the  last  menlimirf 
weapon ;  and  as  to  that  it  was  held 
that,  if  the  weapon  was  Buitalile  tor 
the  equipment  of  a  soldier,  the  Hghl 
of    carrying   it   could   not   be   tabn 
away.      As    hearing    also   upon  tiui 
right    of    self-defence,    sec    Elj  «. 
Thompson.  3  A.  K.  Marsh.  73,  iihtre 
it  was  held  that  the  statute  aub}e<<tiiig 
free  persons  of  color  to  corpora  pun- 
ishment for  "  liftjng   their   handa  Lu 
opposition"  to  a  white  person  wu 
unconHtitiitional.      And  see.  in   gen- 
eral,  Bisliop  ou  Stat-  Crimes,  c.  06, 
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OF  THB  PBOTBCnON  TO  PBOPBBTY  BY  "THB  LAW  OP  THB 


LAND. 


» 


Thb  protection  of  the  subject  in  the  free  enjoyment  of  his  life, 
^is  liberty,  and  his  property,  except  as  they  might  be  declared  by 
%ihe  judgment  of  his  peers  or  the  law  of  the  land  to  be  forfeited, 
"^as  guaranteed  by  the  twenty-ninth  chapter  of  Magna  Charta, 
*'  which  alone,"  says  Sir  William  Blacks\:one,  "  would  have  mer- 
ited the  title  that  it  bears  of  the  Great  Charter."  ^  The  people  of 
the  American  States,  holding  the  sovereignty  in  their  own  hands, 
have  no  occasion  to  exact  pledges  from  any  one  for  a  due  observ- 
ance of  individual  rights ;  but  the  aggressive  tendency  of  power 
is  such,  that  they  have  deemed  it  of  no  small  importance,  that, 
in  framing  the  instruments  under  which  their  governments  are  to 
be  administered  by  their  agents,  they  should  repeat  and  re-enact 


»  4  31.  Com.  424.  The  chapter, 
as  it  stood  in  the  original  charter  of 
John,  was  :  '*  Ne  corpus  liberi  hominis 
capiator  nee  imprisonetur  nee  dissei- 
sietur  nee  utlagetiu*  nee  ezoletur,  nee 
aliquo  modo  destmator,  nee  rex  eat 
Tel  mittat  super  enm  yi,  nisi  per  judi- 
cium parium  suorum,  vel  per  legem 
terrse."  No  freeman  shall  be  taken 
or  imprisoned  or  disseised  or  outlawed 
or  banished,  or  any  ways  destroyed, 
nor  will  the  king  pass  upon  him,  or 
commit  him  to  prison,  unless  by  the 
judgment  of  his  peers,  or  the  law  of 
the  land.  In  the  charter  of  Henry  III. 
it  was  varied  slightly,  as  follows : 
*'  Nullus  liber  homo  capiatur  vel  im- 
prisonetur, aut  disseisietur  de  libero 
tenemento  suo  vel  libertatibus  vel  li- 
beris  consuetudinibus  suis,  aut  utlage- 
tur  aut  exuletur,  aut  aliquo  modo  de- 
Btruatur,  nee  super  eum  ibimus,  nee 


super  eum  mittemus,  nisi  per  legale  ju- 
dicium parium  suorum,  vel  per  legem 
teh'ae."  See  Blackstone's  Charters. 
The  Petition  of  Right  —  1  Car.  I.  c.  1 
—  prayed,  among  other  things,  ''that 
no  man  be  compelled  to  make  or  yield 
any  gift,  loan,  benevolence,  tax,  or  such 
like  charge,  without  common  consent, 
by  act  of  Parliament;  that  none  be 
called  upon  to  make  answer  for  refusal 
so  to  do ;  that  freemen  be  imprisoned  or 
detained  only  by  the  law  of  the  land, 
or  by  due  process  of  law,  and  not  by 
the  king's  special  command,  without 
any  charge.*'  The  Bill  of  Rights  — 
1  Wm.  and  Mary,  §  2,  c.  2  —  was 
confined  to  an  enumeration  and  con- 
demnation of  the  illegal  acts  of  the 
preceding  reign  ;  but  the  Great  Char- 
ter of  Henry  HI.  was  then,  and  is 
still,  in  force. 


ri 


CONSTITDTIONAL   LIMITATIONS. 


[CR.  xr_ 

his  guaranty,  and  tliereby  adopt  it  as  a  principle  of  constitu — . 
lional  protection.  In  some  form  of  words,  it  is  to  be  foiiiic;; 
in  each  of  the  State  constitutions;'  and,  though  verlal  differ^ 


^  The   fo1]owin|{   are  the  consti- 
tutional   provisions    in    the    Hveral 

States;  — 

Alahama:  "That,  in  all  criminal 
prDMCutJons,  the  accuaod  .  .  .  shall 
not  be  compelled  to  give  evidence 
agiunst  himself,  or  be  deprived  of  his 
life,  liberty,  or  property,  hut  by  due 
course  of  law,"  Art.  1.  §  7  —  Ar- 
komiu:  "That  no  person  shall  .  .  . 
be  deprived  of  his  life,  liberty,  or 
property,  without  due  process  ot 
law."  Art.  1,  §  !).  — California  ; 
Similar  to  that  of  Alabama.  Art.  1, 
$  S.  —  Connefllcui :  Same  as  Alabama. 
Art.  1,  S  ».  —  Delamire :  Like  that  of 
Alabama,  aubstitating  for  "  course  of 
law."  "  the  judgment  of  his  peers,  or 
the  law  of  ttie  land."  Art.  I,  §  7.  — 
Florida :  Similar  to  that  of  Alubama. 
Art.  1,  5  9.  —  Oeorgia:  "No  person 
shall  he  deprived  of  life,  liberty,  or 
property,  except  by  due  process  of 
law."  Art  1,  §  3.  — /tfi>.oi> ;  "No 
person  shall  be  deprived  of  life,  lib- 
erty, or  property,  without  dm;  process 
""_Art.  1,§2.    Co/oKii/o.-The 


shnll    be    arrested,     imprisoned,    d*^ 
spoiled,   or  deprived  of  his  propettT;^ 
ituiDunities.  or  privileges,  put  out 
the  protection  of  the  law.  exiled, 
deprived  of  his  life,  liberty,  or  "**•  ^ 
but  by  the  judgment  of  his  peerti^^ 
the  law  of  the  land."     DeclaraUotK^^ 
Rights,    Art.   V2.  ~  Afichigan :    •' 
person  shall  ...  be  deprived  of  ^P~~ 
liberty,    or    property,    nithout  , 

process  of  law."      Art.  6,  £  S^^B 
MinnMola;    Like    that  of  Michi^^ 
Art.  1,S7. — Miasiiuippi:  The  a^M.j|^ 
Art.    1,    S    2.— Wiwouri;     Sau^   , 
Delaware.     Art.  1,  §  18. —.Vct- *»,;,. 
"  Nor  be  deprived  of  lite,  liberty,  (^ 
property,     wi  til  out    due    process    cf 
law."      Art.    1,    5    8.  — New   Hm^ 
shire:   Same  aa  Massachusetts,     itill 
of    RighU.     Art.     15.  —  iVe»    )'orf: 
Same  aa  Nevada.      Art.   1,  §  B-— 
North    Carnlian:    "That    no  peiw 
ought   to   be    taken,   imprisoDcl,  V 
disseised  of  his  freehold,  libertieil,« 
privileges,  or  outlawed  or  exiled,  oi 
in  any  manner  destroyed,  or  deprin' 
of  his  life,  liberty,   or  property,  b 
by  the  law  of  the  land."     Declif 
tion  of  Bights,  §  17.  —  Penrm^lvM 
'■■'-■  '     -  -        111 

Art.  1, ' 
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Dces  *  appear  in  the  diJBFerent  provisions,  no  change  in  [*  352] 
inguage,  it  is  thought,  has  in  any  case  been  made  with  a 
lew  to  essential  *  change  in  legal  effect ;  and  the  differ-  [*  858] 
Qces  in  phraseology  will  not,  therefore,  be  of  importance 
I  our  discussion.  Indeed,  the  language  employed  is  generally 
early  identical,  except  that  the  phrase  ^^  due  process  [or  course] 
f  law  '*  is  sometimes  used,  sometimes  ^^  the  law  of  the  land,"  and 
I  some  cases  both  ;  but  the  meaning  is  the  same  in  every  case.^ 
Lnd,  by  the  fourteenth  amendment,  the  guaranty  is  now  incor- 
orated  in  the  Constitution  of  the  United  States.^ 

If  now  we  shall  ascertain  the  sense  in  which  the  phrases  ^'  due 
•rocess  of  law  "  and  ^^  the  law  of  the  land  "  are  employed  in  the 
everal  constitutional  provisions  which  we  have  referred  to,  when 
he  protection  of  rights  in  property  is  had  in  view,  we  shall  be 
kble,  perhaps,  to  indicate  the  rule,  by  which  the  proper  conclu- 
ion  may  be  reached  in  those  cases  in  which  legislative  action  is 
objected  to,  as  not  being  "  the  law  of  the  land  ; "  or  judicial  or 
ninisterial  action  is  contested  as  not  being  '^due  process  of  law," 
vithin  the  meaning  of  these  terms  as  the  Constitution  employs 
hem. 

If  we  examine  such  definitions  of  these  terms  as  are  met  with 
n  the  reported  cases,  we  shall  find  them  so  various,  that  some 
iif&culty  must  arise  in  fixing  upon  one  which  shall  be  accurate, 
lomplete  in  itself,  and  at  the  same  time  appropriate  in  all  the 
ases.  The  diversity  of  definition  is  certainly  not  surprising, 
^hen  we  consider  the  diversity  of  cases  for  the  purposes  of  which 
b  has  been  attempted,  and  reflect  that  a  definition  that  is  suffi- 
ient  for  one  case  and  applicable  to  its  facts  may  be  altogether 
Qsufficient  or  entirely  inapplicable  in  another. 


he  law  of  the  land."  Art.  1,  §  16. 
Vest  Virginia:  •*  No  person,  in  time 
(t  peace,  shall  be  deprived  of  life,  lib- 
r^,  or  property,  without  due  process 
if  law."  Art.  2,  §  6.  Under  each 
»f  the  remaining  constitutions,  equiv- 
klent  protection  to  that  which  these 
irovisions  give  is  believed  to  be 
horded  by  fundamental  principles 
recognized  and  enforced  by  the 
courts. 

^  2    Inst.   50:    Bouv.    Law.    Die. 
Dae  process  of  Law,'*  **  Law  of  the 


(( 


land;"  State  v,  imons,  2  Speers, 
767;  Vanzant  r.  Waddell,  2  Yerg. 
260;  Wally's  Heirs  w.  Kennedy,  2 
Yerg.  554  ;  Greene  v.  Briggs,  1  Curt. 
311  ;  Murray's  Lessee  v,  Hoboken 
Land  Co.,  18  How.  276,  per  Curtvf,  J. ; 
Parsons  v,  Russell,  11  Mich.  129,  per 
Manning f  J.  ;  Ervine's  Appeal,  16 
Penn.  St.  256  ;  Banning  v.  Taylor,  24 
Penn.  St.  289,  292;  State  v.  Staten,  6 
Cold.  244  ;  Huber  v.  Reiley,  53  Penn. 
St.  112. 

2  See  ante^  p.  ♦ll. 
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Perhaps  no  de&mtion  is  more  often  quoted  than  that  given  bj 
Mr.  Webster  in  the  Dartmouth  College  Case :  "  By  the  law  of 
the  land  is  most  clearly  intended  the  general  law ;  a  law  whicb 
hears  before  it  condemns;  which  proceeds  upon  inquiry,  and  reo- 
dors  judgment  only  after  trial.  The  meaning  is  that  every  citi- 
zen shall  hold  his  life,  liberty,  property,  and  immunities. 
[•  354]  under  the  protection  of  the  •  general  rules  which  govern 
society.  Every  thing  which  may  pass  under  the  form  ol 
an  enactment  is  not  therefore  to  be  considered  tfae  law  of  the 
land."  1 

The  definition  here  given  is  apt  and  suitable  as  applied  to 
judicial  proceedings,  which  cannot  be  valid  unless  they  *'  proceed 
upon  inquiry  "  and  "render  judgment  only  after  trial."  It  is 
vntirely  correct,  also,  in  assuming  that  a  legislative  enactment  is 
not  uucessarily  the  law  of  the  land.  "  The  woi-ds  '  by  the  law  of 
thu  land,'  (ut  used  in  the  Constitution,  do  not  mean  a  statute 
passed  for  the  purpose  of  working  the  wrong.  That  conatructioa 
would  render  the  restriction  absolutely  nugatory,  and  turn  this 
part  of  the  Constitution  into  mere  nonsense.  The  people  would 
be  made  to  say  to  the  two  houses :  '  Vou  shall  be  vested  with  the 
legislative  power  of  the  State,  but  no  one  shall  be  disfranchised 
or  depriveti  of  any  of  the  rights  or  privileges  of  a  citizen,  unless  jou 
pass  a  statute  for  that  purpose.  In  other  words,  you  shall  not  do  the 
wrong  unless  you  choose  to  do  it,'  "  ^     When  the  law  of  the  land 
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>ken  of^  *^  undoubtedly  a  pre-existing  rule  of  conduct  '^  is 
ded,  ^*  not  an  ex  post  facto  rescript  or  decree  made  for  the 
ion.  The  design ''  is  "  to  exclude  arbitrary  power  from  every 
:h  of  the  government ;  and  there  would  be  no  exclusion  if 
rescripts  or  decrees  were  to  take  effect  in  the  form  of  a  stat- 
^  There  are  nevertheless  many  cases  in  which  the  title  to 
trty  may  pass  from  one  person  to  another,  without  the  interven- 
)f  judicial  proceedings,  properly  so  called  ;  and  in  preceding 
(  it  has  been  shown  that  special  legislative  acts  de- 
d  to  accomplish  the  like  end  are  allowable  in  *  some  [*  855] 
.  The  necessity  for  ^^  general  rules,"  therefore,  is  not 
as  to  preclude  the  legislature  from  establishing  special  iniles 
^articular  cases,  provided  the  particular  cases  range  them- 
3  under  some  general  rule  of  legislative  power ;  nor  is  there 
"equirement  of  judicial  action  which  demands  that,  in  every 
the  parties  interested  shall  have  a  hearing  in  court.^ 

^hat  more  can  the  citizen  suffer  it  vested,  according  to  the   course, 

to^  be  taken,  imprisoned,  dis-  mode,  and  usages  of  the  common  law, 

of  his  freehold,   liberties,  and  as  derived  from  our  forefathers,  are 

iges;  be  outlawed,   exiled,  and  not  effectually  *  laws  of  the  land  '  for 

yed,  and   be  deprived  of    his  those  purposes.''    Hoke  v.    Hender- 

rty,  his  liberty,  and    his  life,  son,  4  Dev.  15.     In  Bank  of  Michigan 

it  crime?    Yet  all  this  he  may  V.  Williams,  6  Wend.  478,  486,  Mr. 

if  an  act  of  the  assembly  simply  Justice  Sutherland  says,  vested  rights 

ncing  those  penalties  upon  par-  **  are  protected  under  general  princi- 

r  persons,  or  a  particular  class  pies  of  paramount,  and,  in  this  coun- 

-sons,  be  in  itself  a  law  of  the  try,   of  universal    authority."      Mr. 

rithin  the  sense  of  the  Constitu-  Broom  says:  '*  It  is  indeed  an  essen- 

for  what  is  in  that  sense  the  tial  principle  of  the  law  of  England, 

:  the  land  must  be  duly  observed  *  that  the  subject  hath  an  undoubted 

;,  and  upheld  and  enforced  by  property  in  his  goods  and  possessions; 

^urts.     In  reference  to  the  in-  otherwise  there  shall  remain  no  more 

1  of  punishment  and  devesting  industry,   no  more  justice,  no  more 

ghts  of  property,  it  has  been  valor;  for  who  will  labor?  who  will 

iedly  held  in  this  State,  and  it  is  hazard  his  person  in  the  day  of  battle 

ed  in  every  other  of  the  Union,  for  that  which  is  not  his  own  ?  '    The 

there  are  limitations  upon  the  Banker's  Case,  by  Tumor^  10.     And 

ktive     power,     notwithstanding  therefore  our  customary   law  is  not 

words ;    and  that    the    clause  more  solicitous  about  any  thing  than 

means  that  such  legislative  acts  *  to  preserve  the  property  of  the  sub- 

oieaa  in  themselves  directly  to  ject  from  the  inundation  of  the  pre- 

1  persons,  or  to  deprive  the  citi-  rogative.'     Ibid."     Broom's  Const. 

»f    his  property,   without   trial  Law,  p.  228. 

I  the  judicial  tribunals,  and  a  ^  Gibson^   Ch.   J.,  in  Norman   v. 

m  upon  the  matter  of  right,  as  Heist,  5  W.  &  6.  171, 173. 

oined  by  the  laws  under  which  ^  See  Wynehamer  v.   People,   Id 
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On  tlie  other  hand,  we  shall  find  that  general  rules  raay  somi^ 
imes  be  as  obnoxious  as  special,  if  they  operate  to  deprive  in(L~ 
ndual  citizens  of  vested  rights.     While  every  man  has  a.  riglrm 
to  reijuire  that  his  own  controversies  shall  be  judged  by  the  sain:::; 
rules  which  are  applied  in  the  controversies  of  his  neighbors,  tb^| 
whole  community  is  also   entitled,  at  all  times,  to  demand  t1^~ 
protection  of  the  ancient  principles  which  shield  private  rigH:^ 
against  arbitrary  interference,  even  though  such  interference  n^^^ 
be  under  a  rule  impartial  in  Its  operation.     It  is  not  the  porli^— 
nature  of  the  rule,  so  much  as  its  arbitrary  and  unusual  chac^:^ 
t«r,  that  GOndeums  it  as  unknown  to  the  law  of  the  land.    ^IIIII3| 
Justice  Edwards  has  said  in  one  case  :  "Due  process  of  law         q, 
doubtedly  means,  in  the  due  course  of  legal  proceedings,  acc^^^w 
ing  to  those  rules  and  forms  which  have  been  established  for       tha 
protection  of  private  rights."  '     And  we  have  met  in  no  jiii  icit] 
decision  a  statement  that  embodies  more  tersely  and  accurfk.t6/p 
the  correct  view  of  the  principle  we  are  considering,  than  the  Ihl. 
lowing,  from  an  opinion  by  Mr.  Justice  Johnson  of  the  Supreme 
Court  of  the   United  States:    "As  to  the  words  from  Mngm 
CfaartA  iucorporated  in  the  Constitution  of  Maryland,  after  vol- 
umes spoken  and  written  with  a  view  to  their  exposition,  the 
good  sense  of  mankind  has  at  length  settled  down  to  this, — that 
they  were  intended  to  secure  the  individual  from  the  arbitrary 
exercise  of  the  powers  of  government,  unrestrained  by  the  estab- 
lished principles  of  private  rights  and  distributive  justice."* 

1  rlanies  '  Wi-atervelt  tr.   Gregg,   12  N.  Y. 

!  alao   State  »,    StHteti,  1 
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*  The  principles,  then,  upon  which  the  process  is  based  [*  356] 
*e  to  determine  whether  it  is  ^^due  process  "  or  not,  and 
>t  any  considerations  of  mere  form.  Administrative  and  remedial 
rocess  may  be  changed  from  time  to  time,  but  only  with  due  re- 
atrd  to  the  landmarks  established  for  the  protection  of  the  citizen. 
Then  the  government  through  its  established  agencies  interferes 
ith  the  title  to  one^s  property,  or  with  his  independent  enjoy- 
lent  of  it,  and  its  action  is  called  in  question  as  not  in  accordance 
'ith  the  law  of  the  land,  we  are  to  test  its  validity  by  those  prin- 
iples  of  civil  liberty  and  constitutional  protection  which  have 
ecome  established  in  our  system  of  laws,  and  not  generally  by 
ales  that  pertain  to  forms  of  procedure  merely.  In  judicial  pro- 
eedings  the  law  of  the  land  requii*es  a  hearing  before  condemna- 
ion,  and  judgment  before  dispossession  ;  ^  but  when  property  is 
appropriated  by  the  government  to  public  uses,  or  the  legislature 
nterferes  to  give  direction  to  its  title  through  remedial  statutes, 
lifferent  considerations  from  those  which  regard  the  controversies 
)etween  man  and  man  must  prevail,  different  proceedings  are  re- 
{uired,  and  we  have  only  to  see  whether  the  interference  can  be 
ustified  by  the  established  rules  applicable  to  the  special  case. 
Due  process  of  law  in  each  particular  case  means,  such  an  exer- 
ion  of  the  powers  of  government  as  the  settled  maxims  of  law 
)ermit  and  sanction,  and  under  such  safeguards  for  the  protection 
f  individual  rights  as  those  maxims  prescribe  for  the  class  of 
ases  to  which  the  one  in  question  belongs/'' 

ee   also   State  v.   Doherty,  60  Me.  acquiesced  in  by   universal  consent, 

09.     It  must  not  be  understood  from  must  be  considered  an  exception  to 

lis,  however,  that  it  would  not  be  the   right    of  trial  by  jury,   and  is 

ompetent  to  change  either  the  com-  embraced  in  the  alternative  *  law  of 

ion  law  or  the  statute  law,  so  long  the  land.' "     And  see  Hard  r.  Near- 

s   the  principles  therein  embodied,  ing,  44  Barb.  472 ;  Sears  v.  Cottrell, 

nd   which  protected  private  rights,  5  Mich.  251;  Gibson  r.  Mason,  5  Nev. 

rere  not  departed  from.  302.     Taking  property  under  the  tax- 

^  Vanzant    v,   Waddell,    2    Yerg.  ing    power    is  due    process   of  law. 

!60;  Lenzv.  Charlton,  23  Wis.  478.  High    v.    Shoemaker,    22  Cal.    363. 

*  See   Wynehamer  v.   People,    13  See  also  Cruikshanks  r.  Charleston, 

5^.  Y.  432,  per  Selden,  J.    In  State  1  McCord,  360 ;  State  v,  Mayhew,  2 

9.  Allen,  2  McCord,  50,  the  court,  in  Gill,  4Q7;  Harper  v.  Commissioners, 

ipeaking  of  process  for  the  collection  23  Geo.  566.    It  is  no  violation  of  this 

Qi  taxes,  say:  **  We  think  that  any  principle  to  exclude  from  the  State 

legal    process   which   was    originally  debauched  women  who  are  being  im- 

founded  in  necessity,  has  been  conse-  ported  for  improper  purposes.    Matter 

crated  by   time,  and  approved  and  of  Ah  Fook,  49  Cal.  402. 
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I    Private  rights  may  be  interfered  with  by  either  the  legislative, 
executive,  or  judicial  department  of  the  government.    The  ei- 

ecutive  department  in  every  instance  mu»t  show  autliority 
[•857]  of  law  for  its  action,  and  occasion  doea  not  often  arise*  for 

an  examination  of  the  liinita  which  circumscribe  its  powers. 
The  legislative  department  may  in  some  cases  constitutionally  au- 
thorize interference,  and  in  others  may  interpose  by  direct  action. 
Elsewhere  we  ithall  consider  the  police  power  of  the  State,  snd 
endeavor  to  show  how  completely  all  the  property,  as  well  aaull 
the  people  within  the  State,  are  subject  to  control  under  it,  within 
certain  limits,  and  for  the  purposes  for  which  that  power  is  eier- 
cised.  The  right  of  eminent  domain  and  the  right  of  taialion 
will  hIso  be  discussed  separately,  and  it  will  appear  that  under 
each  the  law  of  the  land  sanctions  devesting  individuals  of  ibeir 
property  against  their  will,  and  by  somewhat  summary  pmcewl- 
ings.  In  every  government  there  is  inherent  authority  to  ajipro- 
priate  the  property  of  the  citizen  for  tlie  necessities  of  the  SlBl*, 
and  cuUKlitutionul  provisions  do  not  confer  the  power,  thuugli 
they  genurally  surround  it  with  safeguards  to  prevent  abuse.  Tbe 
rostraiutJi  aru,  that  when  specific  property  is  taken,  a  pecuitiar)' 
compensation ,  agreed  upon  or  determined  by  judicial  inqiiirr, 
must  be  paid  ;  uud  in  othei'  cases  property  can  only  be  taken  (or 
the  support  pf  the  government,  and  each  citizen  can  only  hv  re- 
quired to  contribute  his  proportion  to  that  end.  But  there  i«  nn 
■ml*  riF  iwinrfnl*  Irnnarn  tji  onr  avst^m  iinrl*'r  whinb  nrlvnlw  nmn- 
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Nevertheless,  in  many  cases  and  many  ways  remedial  legislation 
lay  a£Pect  the  control  and  disposition  of  property,  and  in  some 
ases  may  change  the  nature  of  rights,  give  remedies  where  none 
xisted  before,  and  even  devest  legal  titles  in  favor  of  substantial 
quities  where  the  legal  and  equitable  rights  do  not  chance  to 
oncur  in  the  same  persons. 

The  chief  restriction  upon  this  class  of  legislation  is, 
bat  Tested  rights  must  not  be  disturbed ;  *  but  in  its  [*  858] 
application  as  a  shield  of  protection,  the  term  ^^  vested 
ights  "  is  not  used  in  any  narrow  or  technical  sense,  or  as  im- 
porting a  power  of  legal  control  merely,  but  rather  as  impljdng  a 
nested  interest  which  it  is  right  and  equitable  that  the  govem- 
dient  should  recognize  and  protect,  and  of  which  the  individual 
x>ald  not  be  deprived  arbitrarily  without  injustice.  The  right 
bo  private  property  is  a  sacred  right ;  not,  as  has  been  justly  said, 
'^  introduced  as  the  result  of  princes'  edicts,  concessions,  and 
charters,  but  it  was  the  old  fundamental  law,  springing  from  the 
original  frame  and  constitution  of  the  realm."  ^ 

But  as  it  is  a  right  which  rests  upon  equities,  it  has  its  reasonable 
limits  and  restrictions ;  it  must  have  some  regard  to  the  general 
nrelfare  and  public  policy ;  it  cannot  be  a  right  which  is  to  be 
3zamined,  settled,  and  defended  on  a  distinct  and  separate  con- 
sideration of  the  individual  case,  but  rather  on  broad  and  general 
^unds,  which  embrace  the  welfare  of  the  whole  community, 
ind  which  seek  the  equal  and  impartial  protection  of  the  inter- 
ests of  all.^ 

And  it  may  be  well  at  this  point  to  examine  in  the  light  of  the 
*eported  cases  the  question.  What  is  a  vested  right  in  the  consti- 
tutional sense  ?  and  when  we  have  solved  that  question,  we  may 
>e  the  better  able  to  judge  under  what  circumstances  one  may  be 
ustified  in  resisting  a  change  in  the  geneml  laws  of  the  State 


lect  the  coal-beds  with  the  works  of 
»ablic  improvement,  the  constitution 
lot  in  terms  prohibiting  it.  See  note 
o  p.  *o31y  post. 

^  Arg.  Nightingale  v.  Bridges, 
$how.  138.  See  also  Case  of  Alton 
i¥ood8,  1  Rep.  45  a ;  Alcock  v.  Cook, 
)  Bing.  840 ;  Bowman  v.  Middleton, 
L  Bay,  282;  ante,  p.  *37  and  note,  p. 
^175  and  note. 


^  The  evidences  of  a  man's  rights 
—  the  deeds,  bills  of  sale,  promissory 
notes,  and  the  like  —  are  protected 
equally  with  his  lands  and  chattels, 
or  rights  and  franchises  of  any  kind  ; 
and  the  certificate  of  registration  and 
right  to  vote  may  be  properly  in- 
cluded in  the  category.  State  v. 
Staten,  6  Cold.  243.  See  Daviea  v. 
McKeeby,  5  Nev.  369. 
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ifllBetuig  his  iatereits,  and  bow  far  special  legislation  may  control 
hk  light!  vithont  ooming  under  legal  condemnatiou.     In  orgaix^ 
iied  mMBif  every  maa  holds  all  he  possesses,  and  looks  forwar-^ 
to  all  he  hopes  for,  through  the  aid  aud  under  the  protectioD  ci^f 
the  lawi ;  but  aa  ohauges  of  circumstances  and  of  public  opinio-^-^ 
aa  well  aa  other  reasons  affecting  the  public  policy,  are  all  t&ne 
while  calling  for  ohanges  in  the  lawa,  and  as  these  cfaanges  mi^  ^^ 
itiflnwniw  more  or  less  the  value  and  stability  of  private  poss^g. 
nona,  and  atrengthen  or  destroy  well-founded  hopes,  and  as  fc^lig 
power  to  make  very  many  of  them  could  not  he  disputed  without 
denying  the  right  of  the  political  cominunity  to  prosper  aud  «(j_ 
I,  it  ia  obrioos  that  many  rights,  privileges,  and  exemptions 
I  naoaliy  pertain  to  ownership  under  a  particular  state  oi 
tiie  law,  and  many  reasonable  expectations,  cannot  be  r^arded 
M  Tiated  rights  in  any  legal  sense.'     In  many  cases  the  court^-t 
in  the  aXBieiae  of  their  ordinary  jurisdiction,  cause  the  property 
TWted  in  one  person  to  be  transferred  to  another,  either  thraugF'' 
the  exeretae  of  a  statutory  power,  or  by  the  direct  force  of  tbei:*^ 
jndgm^ti  or  decrees,  or  by  means  of  compulsory  conveyances ^-^ 
H  in  theae  cases  the  courts  have  jurisdiction,  they  proceed  in  ac—^ 
ootdanoe  with  "  the  law  of  the  land  ;  "  and  the  right  of  one  man 
la  derated  by  way  of  enfoi-cing  a  higher  and  better  right  ia 
Of  these  oaMS  we  do  not  propose  to  speak :  constitu- 
l  qaeatiooa  cannot  well  arise  conceniiag  them,  unless  they 
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the  *  recognized  modes  of  transferring  title  against  the  [*859] 
^nsent  of  the  owner,  to  which  we  have  alluded. 

Intere9t9  in  Eocpectancy. 

^rst,  it  would  seem  that  a  right  cannot  be  considered  a  vested 
^ghtf  unless  it  is  something  more  than  such  a  mere  expectation 
3  may  be  based  upon  an  anticipated  continuance  of  the  present 
ciieral  lawB :  it  must  have  become  a  title,  legal  or  equitable,  to 
^e  present  or  future  enjoyment  of  property,  or  to  the  present  or 
tture  enforcement  of  a  demand,  or  a  legal  exemption  from  a 
^mand  made  by  another.  Acts  of  the  legislature,  as  has  been 
^11  said  by  Mr.  Justice  Woodbury^  cannot  be  regarded  as  opposed 
'  fundamental  axioms  of  legislation,  ^*  unless  they  impair  rights 
hich  are  vested;  because  most  civil  rights  are  derived  from 
iblic  laws ;  and  if,  before  the  rights  become  vested  in  particular 
dividuals,  the  convenience  of  the  State  procures  amendments  or 
peals  of  those  laws,  those  individuals  have  no  cause  of  com- 
aint.  The  power  that  authorizes  or  proposes  to  give,  may 
cvays  revoke  before  an  interest  is  perfected  in  the  donee."  ^ 
QcL  Chancellor  Kent^  in  speaking  of  retrospective  statutes,  says 
at  while  such  a  statute,  **  affecting  and  changing  vested  rights, 
very  generally  regarded  in  this  country  as  founded  on  uncon- 
itotional  principles,  and  consequently  inoperative  and  void," 
it  that  "  this  doctrine  is  not  understood  to  apply  to  remedial 
atutes,  which  may  be  of  a  retrospective  nature,  provided  they 
>  not  impair  contracts,  or  disturb  absolute  vested  rights,  and 
ily  go  to  confirm  rights  already  existing,  and  in  furtherance  of 
le  remedy  by  curing  defects  and  adding  to  the  means  of  enforc- 
ig  existing  obligations.  Such  statutes  have  been  held  valid 
'hen  clearly  just  and  reasonable,  and  conducive  to  the  general 
relfare,  even  though  they  might  operate  in  a  degree  upon  vested 
Lghts."  « 

And  it  is  because  a  mere  expectation  of  property  in  the  future 
I  not  considered  a  vested  right,  that  the  rules  of  descent  are  held 
ubject  to  change  in  their  application  to  all  estates  not  already 

*  Merrill  v.  Sherburne,  1  N.  H.  v.  Hubbard,  19  Vt.  91 ;  Bridgeport ». 
113.  See  Rich  v,  Flanders,  39  N.  H.  Houaatonic  R.  R.  Co.,  15  Conn.  492; 
m.  Baugher  v.  Nelson,  9  Gill,  299;  6il- 

*  1  Kent,  Com.  455.     See  Briggs  man  p.  Cutts,  23  N.  H.  876,  382. 
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fHHd  to  the  hear  by  the  death  of  the  owner.  No  one  is  heir 
to  the  liviiig;  kod  the  heir  presumptive  has  no  other  reason  to 
Tslj  apcm  ■Dooeeding  to  the  property  than  the  promise  hell 
ont  by  the  statute  of  descenta.  But  this  promise  is  no 
[*  860]  *  more  than  a  declaration  of  the  legislature  as  to  its  pres- 
ent Tiew  of  public  policy  as  regards  the  proper  order  o( 
-a  view  which  may  at  any  time  change,  and  then  the 
B  may  properly  be  withdrawn,  and  a  new  course  of  descent 
be  daeland.  The  expectation  is  not  property ;  it  eannot  be  sold 
or  mortgaged;  it  is  not  subject  to  debts;  and  it  is  not  in  aaj 
Bunner  token  notioe  of  by  the  law  until  the  moment  of  the  ances- 
tor's dewtlL,  when  the  statute  of  descents  comes  in,  and  for  reasons 
of  gmentl  publio  policy  transfers  the  estate  to  persons  occupyii^ 
partleolAr  relations  to  the  deceased  in  preference  to  all  others. 
It  i>  not  nntil  that  moment  that  there  is  any  vested  right  in  the 
who  beoomes  heir,  to  be  protected  by  the  Constitution.  An 
1  interest  in  property  cannot  be  said  to  be  vested  in  aoj 
penon  n  long  aa  the  owner  of  the  interest  in  possession  has  full 
powari  by  virtue  of  his  ownership,  to  cut  off  the  expectant  right 
bf  gnnt  ox  devise.* 
If  tida  be  ao,  the  nature  of  estates  must,  to  a  certain  extent,  be 
t  to  legialatiTe  control  and  modification.*  In  this  country 
■  taQ  have  been  very  generally  changed  into  estates  in  fee- 
I,  faj  atatntes  the  validity  of  which  is  not  disputed.*  Sach 
B  to  increase  and  render  more  valuable  the  interest 
wbldl  (he  tenant  in  tail  possesses,  and  are  not  therefore  open  to 
1  by  him.*     But  no  other  person  in  these  cases  has  any 
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Tested  right,  either  in  possession  or  expectancy,  to  be  affected  bj 
such  change ;  and  the  expectation  of  the  heir  presumptive  must 
be  subject  to  the  same  control  as  in  other  cases.^ 

The  cases  of  rights  in  property  to  result  from  the  marriage 
relation  must  be  referred  to  the  same  principle.  At  the  common 
law  the  husband  immediately  on  the  marriage  succeeded  to  cer- 
tain rights  in  the  real  and  personal  estate  which  the  wife  then 
possessed.  These  rights  became  vested  rights  at  once,  and  any 
subsequent  alteration  in  the  law  could  not  take  them 
^vay.^  But  other  interests  *  were  merely  in  expectancy.  [*  861] 
^6  could  have  a  right  as  tenant  by  the  courtesy  initiate 
^  the  wife's  estates  of  inheritance  the  moment  a  child  was  bom 
f  the  marric^e,  who  might  by  possibility  become  heir  to  such 
states.  This  right  would  be  property,  subject  to  conveyance 
^^  to  be  taken  for  debts ;  and  must  therefore  be  regarded  as  a 
^ted  right,  no  more  subject  to  legislative  interference  than 
*lier  expectant  interests  which  have  ceased  to  be  mere  contin- 
^ncies  and  become  fixed.  But  while  this  interest  remains  in 
tpectancy  merely,  —  that  is  to  say,  until  it  becomes  initiate,  — 
ie  legislature  must  have  full  right  to  modify  or  even  to  abolish 
•*  And  the  same  rule  will  apply  to  the  case  of  dower ;  though 
le  difference  in  the  requisites  of  the  two  estates  are  such  that 
16  inchoate  right  to  dower  does  not  become  property,  or  any 
ing  more  than  a  mere  expectancy  at  any  time  before  it  is  con- 
immated  by  Ihe  husband's  death.^  In  neither  of  these  cases 
>e8  the  marriage  alone  give  a  vested  right.  It  gives  only  a 
pacity  to  acquire  a  right.  The  same  remark  may  be  made  re- 
trding  the  husband's  expectant  interest  in  the  after-acquired 


1  See  1  Washb.  Real  Pr.  81-84 
id  notes.  The  exception  to  this 
atement,  if  any,  must  be  the  case 

tenant  in  tail  after  possibility  of 
rae  extinct ;  in^here  the  estate  of  the 
nant  has  ceased  to  be  an  inheri- 
nee,  and  a  reversionary  right  has 
xsome  vested. 

«  Westervelt  r.  Gregg,  12  N.  Y. 
)8.  See  Mr.  Bishop's  criticism  of 
lis  case  —  which,  however,  does  not 
iach  the  general  principle  above 
tated  —  in  2  Bishop,  Law  of  Married 
ITomen,  §  46,  and  note. 


'  Hathom  v.  Lyon,  2  Mich.  93; 
Tong  r.  Marvin,  15  Mich.  60.  And 
see  the  cases  cited  in  the  next  note. 

^  Barbour  v,  Barbour,  46  Me.  9; 
Lucas  V,  Sawyer,  17  Iowa,  517;  Noel 
V.  Ewing,  9  lud.  57;  Moore  o.  Mayor, 
&c.  of  New  York,  4  Sandf.  456,  and 
8  N.  Y.  110;  Pratt  ».  Tefft,  14  Mich. 
191 ;  Reeve,  Dom.  Rel.  103,  note.  A 
doubt  as  to  this  doctrine  is  inti- 
mated in  Dunn  v,  Sargeant,  101 
Mass.  340. 
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personally  of  the  wife ;  it  is  sutiject  to  any  changes  in  the  lav 
made  before  hia  right  becomes  vested  by  the  acquisitioa.' 


Change  of  Jieniedies. 

Agnin  :  the  right  to  a  particular  remedy  i»  not  a  vetttd  ri^ll, 
Thia  18  the  general  rule ;  mid  the  exceptions  are  of  those  peculiar 
cases  iu  which  the  remedy  is  part  of  the  right  itself.*  As  a  gen- 
eral rule,  everj'  State  has  complete  control  over  the  remedies 
which  it  offers  to  suitors  in  its  courts.^  It  may  abolish  oue  claat 
of  courts  and  create  another.  It  may  give  a  new  and  uddi- 
tioiial  remedy  for  a  right  or  eqnity  already  in  existence.*    Ann 


'  Weaterrelt  v.   (iregg,    I 
208:  Norris  e.  Beywi.  13  N.  Y 
KcUy  t>.  McCarthy.  3  BraJf.  7. 
"  mb  t.   Sawyer,  21   Conn, 


N.  T.  P.  Hubbell's  Adm'rs.  3  Douft.  {MichO 

'J73;  107;   Casic  p.  Douglas,  3  Kan- 123  1 

And  Holloway    v.     Sherman,     12   lo«»' 

;t51  ;  282;  McCormick  p.   Rusch.  l.=i  lo»*  ■ 


Clark  r.  McCreary.   la  S.  &  M.  317;  127;  McArthar  u.  Goddin,  .■  "— -, 

JacksouD.  byou,  bCow.  694;  anie,  pp.  274;    Grundy   o.    Conunooweallh,  I  ^ 

•287-"292.     Oq  the  point  whether  the  Bush,  350;   Briscoe   d.    AnketeU,  ?^ 

hoabandcau  be  regarded  as  having  an  Miss.  361,  ^ 

interest  in  the  wife's  choses  in  liction,  *  Hope  n.   rTackson,   2  Yerg.  l!i*  ^ 

before  h«  has  reduced  them  to  pos-  Poster  v.  Essex  Bank,  IG  Mass.  'i4j  ^ 

session,  see  Bishop,   Law  of  Marriod  Paechall   u.    Whitaett,    11    Ala.  472^ 

Women.   Vol.  II.   §§  45.  4i).     If   the  Commonwealth      v.     Commissioocra^' 

wi(«hasaright  to  personal  property  &e.,  6  Pick.  508;  Whipple  n.  Farmt, 

aubjeict  to  a  contingency,   the    bus-  3  Mich.  436;  United  Stat«s  d,  Ssm- 

band's     conticgeiit    Uterent    therein  peryac,   1   Hemp.  118;  SuUierland  s. 
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olish  old  remedies  and  *  substitute  new ;  or  [*  362] 
out  substituting  any,  if  a  reasonable  remedy 
led.^  If  a  statute  providing  a  remedy  is  repealed  while 
;8  are  pending,  such  proceedings  will  be  thereby  deter- 
ess  the  legislature  shall  otherwise  provide  ;  ^  and  if  it 
id  instead  of  repealed,  the  judgment  pronounced  in 
edings  must  be  according  to  the  law  as  it  then  stands.^ 
ule  or  regulation  in  regard  to  the  remedy  which  does 
pretence  of  modifying  or  regulating  it,  take  away  or 
right  itself,  cannot  be  regarded  as  beyond  the  proper 
f  legislation.^ 

^sted  right  of  action  is  property  in  the  same  sense  in 
gible  things  are  property,  and  is  equally  protected 
bitrary  interference.  Where  it  springs  from  contract, 
e  principles  of  the  common  law,  it  is  not  competent  for 
bure  to  take  it  away.^     And  every  man  is  entitled  to  a 

on  property  for  a  prior  it  embraces  the  very  case.     Chalker 

no   contract  would  be  v.  Ives,  55  Penn.  St.  81.     And  see 

doing  so.    In  Towle  ».  Newsom  v.  Greenwood,  4  Oreg.  119. 

Iroad,  18  N.  II.  546,  the  *  See  cases  cited  in  last  note.    Also 

le  legislature  to  give  ret-  Commonwealth  v.  Duane,  1  Binney, 

a    remedy    for    conse-  601 ;    United  States  v,   Passmore,   4 

oages  caused  by  the  tak-  Dall.    372 ;    Patterson  p.    Philbrook, 

»ty  for  a  public  use  was  9  Mass.  151;  Commonwealth  v.  Mar- 
shall, 11  Pick.  350;  Commonwealth  v. 

g  V.  Hunt,  3  Denio,  274 ;  Kimball,  21  Pick.  373 ;    Hartung  v. 

laer  v.  Read,  26  N.   Y.  People,  21  N.  Y.  99;  State  o.  Daley, 

I  V.  New  York,  55  N.  Y.  29  Conn.  272;  Rathbun  o.  Wheeler, 

v.  Shannohouse,  1  Phil.  29  Ind.  601 ;   State  r.  Norwood,  12 

Md.  195;  Bristol  v.  Supervisors,  &c., 

>f   Hamilton  v.   Dudley,  20  Mich.  95;    Sumner  v.  Miller,  64 

Ludlow   u.  Jackson,  3  N.  C.  688. 

Eaton  r.    United  States,  *  See  an/e,  pp.  *287-*292;  Lennon 

81;    Schooner   Rachel  r.  v.  New  York,  55  N.  Y.  361. 

IS,  6  Cranch,  329.     If  an  ^  Dash  v.  Van   Kleeck,  7  Johns, 

ed  without  any  saving  of  477;   Streubel  v.  Milwaukee  and  M. 

dgment  can  afterwards  be  R.  R.  Co.,  12  Wis.  67;  Clark  v.  Clark, 

it.     French  v.  State,  53  10  N.  H    386 ;    Westervelt  v.  Gregg, 

Jtate  ».  Passaic,  36  N.  J.  12  N.  Y.  211;  Thornton  v.  Turner,  11 

1  County  t;.  Kincaid,  71  Minn.  339;  Ward  v,  Brainerd,  1  Aik. 

[usgrove    r.    Vicksburg,  121;  Keith  v.  Ware,  2  Vt.  174;  Ly- 

>.,  50  Miss.  677.     But  it  man  v.  Mower,  2  Vt.  517;  Kendall  t\ 

in    Pennsylvania    that  Dodge,  3  Vt.  300;   State  <?.  Auditor, 

tute  should  be  construed  &c.,  33  Mo.  287;    Griffin  v,  Wilcox, 

'  the  remedy  for  a  prior  21  Ind.  370;   Norris  r.  Doniphan,  4 

oold  clearly  appear  that  Met.  (Ky.)  385;  Terrill  o.  Rankin,  3 

29 
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certain  remedy  in  tlie  law  for  all  wrongs  against  his  person  or  hi^e 
property,  and  cannot  be  compelled  to  buy  justice,  or  to  submit  tcZ3 
conditions  not  imposed  upon  hi^  fellows  as  a  means  of  obtaJnint^ 
it.'     Nor  can  a  party  by  his  misconduct  so  forfeit  a  right  tha^t 
it  may  be  taken  from  him  without  judicial  proceedings  in  whict^ 
tbe  forfeiture  shall  be  declared  in  due  form.     Forfeitures  of  rights 
and  property  cannot  be  adjudged  by  legislative  act,  and  confisca- 
tions without  a  judicial  hearing  after  due  notice  would  be  void  as 
not  being  due  process  of  law.*     Even  Congress,  it  has  been  held, 
baa  no  power  to  protect  parties  assuming  to  act  under  the  author- 
ity of  the  general  government,  during  the  existence  of  a  civil  war, 
by  depriving  persons  illegally  arrested  by   tbem  of  nil 
(I* 868]  redress  in  the  courts.^     'And  if  the  legislature  cannot 

Du»h.   *53;  Willar  v.  Baltimore,   &c.  27  Ark.  26;  Hodgson  v.   Millward,  3 

AaSOciatioD,  46  Md.  5i6.     An  equita-  Grant's  Cos.  4D(].     Bat  no  coiistitu- 

L>le  title  to  lands,  of  which  tlie  legal  tional  principle  is  violated  bj  a  staCutc 

title  is  in  the  State,  is  under  the  same  which  allows  judgiofnt  to  be  eutured 

constitutional    protection     that     the  up  Hgaiusl  a  defendant  who  has  bevn 

legal    title     would    be<       Wright    v-  served  witli  process,  unless  within  a 

Uawkius,  2d  Tux.  452.     Where  an  certain  nucnber  of  days  he  files  lU) 

individual   is   allowed   to    recover    a  affidavit  of  merits.     Hunt   v.   Lucas, 

mm  as  a  penalty,  the  right  ma;  he  S7  Mass  401. 

taken  avrsy  at  any  lime  before  judg-         '  Griffin  u.  Wilcox,  21   Ind.  370, 

nient.      Orlenln.!  Bnuk  v.  Freeze.  0  In  this  cose  the  net  of  Congress  of 

Sbep.  108;  Engle  v.  Schurtz,  1  Mich.  March  3,  18e3.  which  provided  "  that 

150;   Confiscation  Cases,  7  Wall.  151;  any  order  of  the  President  or  ondet 

Wathbiirn    c .     Frauklin,     35     Barb,  his  authoritj,  made  at  any  time  during 

69t»;  Welch  r.  Wadswcrrth,  ao  Conn,  the  eriatence  of  the  present  rebellion, 

140;  O'Kelly  v.  Athens  Manuf.  Co.,  shall  be  a  defence  in  all  courts,  to  ouy 

80  Geo.  51;  United  States  i>.  Tynen,  ac^on  or  prosecution,  civil  or  crimi- 

11  W&U.  88;  CMcogo  &  Alton  It.  K.  ual,  pending  or  to  be  commenced,  foi 
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confiscate  property  or  rights,  neither  can  it  authorize  individ- 
uals to  assume  at  their  option  powers  of  police,  which  they 
may  exercise  in  the  condemnation  and  sale  of  property  offending 
a^^inst  their  regulations,  or  for  the  satisfaction  of  their  charges 
^nd  expenses  in  its  management  and  control,  rendered  or  in- 
curred without  the   consent   of   its  owners.^      And  a  statute 


'I'^ay  be  added  that  those  acts  which 
^^^   justified  by  military  or  martial 
^a-^  are  equally  legal  with  those  jus- 
^^ed  by  the  common  law.     So  in 
^tibbard  p.  Bndnerd,  85  Conn.  563, 
^^   ^was  decided  that  Congress  could 
^ot  take  away  a  vested  right  to  sue 
^o^  and  recover  back  an  illegal  tax 
^bich  had  been  paid  under  protest  to 
^    collector  of  the  national  revenue. 
^«e  also  Bryan  r.  Walker,  64  N.  C. 
^^46.     Nor  can  the  right  to  have  a 
'^oid  tax  sale  set  aside  be  made  con- 
^tional  on  the  payment  of  the  illegal 
t^x.      Wilson  o.  McKenna,  52  111.  44; 
^nd  other  cases  cited,  post,  pp.  *368, 
'^SdO,  note.    The  case  of  Norris  r. 
I>ompban,  4  Met.   (Ky.)  385,  may 
properly  be  cited  in  this  connection. 
Xt  was  there  held  that  the  act  of  Con- 
gress of  July  17,  1862,  '*  to  suppress 
Insurrection,   to  punish  treason  and 
x-ebellion,  to  seize  and  confiscate  the 
property  of   rebels,    and   for    other 
piiri>08e8,''  in  so  far  as  it  undertook 
to   authorize  the  confiscation  of  the 
property  of  citizens  as  a  punishment 
lor  treason  and  other  crimes,  by  pro- 
ceedings in  rem  in  any    district   in 
i^bich  the  property  might  be,  without 
presentment    and    indictment   by   a 
grand  jury,  without  arrest  or  sum- 
mons  of  the  owner,  and  upon  such 
evidence  of  his  guilt  only  as  would  be 
proof    of  any^  fact  in  admiralty  or 
revenue  cases,  was  unconstitutional 
and  void,  and  therefore  that  Congress 
had  no  power  to  prohibit  the  State 
courts    from   giving   the   owners  of 
property  seized  the  relief  they  would 
be  entitled  to  under  the  State  laws. 
A  statute  which  makes  a  constitu- 
tional right  to  vote  depend  upon  an 


impossible  condition  is  void.  Davies 
V,  McKeeby,  5  Nev.  369.  See  further 
State  V.  SUten,  6  Cold.  243;  Rison  v, 
Farr,  24  Ark.  161 ;  Hodgson  v.  Mill- 
ward,  3  Grant,  406.  Where  no  ex- 
press power  of  removal  is  conferred 
on  the  executive,  he  cannot  declare 
an  office  forfeited  for  misbehavior; 
but  the  forfeiture  must  be  declared  in 
judicial  proceedings.  Page  r.  Hardin, 
8  B.  Monr.  618;  State  v.  Pritchard, 
36  N.  J.  101. 

^  The  log-driving  and  booming 
corporations,  which  were  authorized 
to  be  formed  under  a  general  law  in 
Michigan,  were  empowered,  whenever 
logs  or  lumber  were  put  into  naviga- 
ble streams  without  adequate  force 
and  means  provided  for  preventing 
obstructions,  to  take  charge  of  the 
same,  and  cause  it  to  be  run,  driven, 
boomed,  &c.,  at  the  owner's  expense; 
and  it  gave  them  a  lien  on  the  same 
to  satisfy  all  just  and  reasonable 
charges,  with  power  to  sell  the  prop- 
erty for  those  charges  and  for  the  ex- 
penses of  sale,  on  notice,  either  served 
personally  on  the  owner,  or  posted  as 
therein  provided.  In  Ames  r.  Port 
Huron  Log- Driving  and  Booming 
Co.,  11  Mich.  147,  it  was  held  that 
the  power  which  this  law  assumed  to 
confer  was  in  the  nature  of  a  public 
office ;  and  Campbell,  J.,  says  :  **  It  is 
difficult  to  perceive  by  what  process  a 
public  office  can  be  obtained  or  exer- 
cised without  either  election  or  appoint- 
ment. The  powers  of  government  are 
parcelled  out  by  the  Constitution, 
which  certainly  contemplates  some  offi- 
cial responsibility.  Every  officer  not 
expressly  exempted  is  required  to  take 
an  oath  of  office  as  a  preliminary  to 
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[^9m]  .*  wluoh  authorizes  a  party  to  seize  the  property  of  —   nn 
iOtb^r,  without  process  or  warrant,  and  to  sell  it  with<=^tit 
n  to  the  ovner,  for  the  punishment  of  a  private  *' — ^t; 
L  in  Older  to  enforce  a  penalty  against  the  owner,  ^»    can 
fl|^  Wf  jnatifioation  in  the  Constitution.' 

Constitution  to  be  ezerciaed  by  co^^z^q^ 
of  justice,  or  judicial  officers  reg^^^K^jj. 
ly  chosen.  He  can  only  be  KVm^  .  ^^ 
through  the  forms  of  law  npon  a  i-^r-p^^ 
lar  hearing,  unlesa  he  has  by  cchi  T(a« 
referred  the  matter  to  anoUier  ^^mo^L 
of  determiuatioD." 

'  A  statute  of  New  York  aiL-^f^ 
ized  any  person  to  take  into  hia  too. 
tody  and  possession  any  animal  vhict  I 

might  be  trespassing  upon  bis  lands,  I 

iind  give  notice  of  the  seizure  to  sjus-  I 

tice  or  commissioner  of  bighwtiyj  oi  \ 

the  towu.  who  abould  proceed  to  seV^  ' 

the     animal     after     posting     notic^' 
From  the  proceeds   of   the  sale,  th^ 
officer  was  to  retain  his  fees,  pay  iIl^^ 
I>ersoa    taking    up  the  animal  titt^^ 
cents,    and    also    compensatioii    ^<'^Z, 
keeping  it,  and  the  balance  to  ti^^^ 
owner,  if  he  should  claim  it  wilhin  "^^^ 
year.      In  Rockwell  u.   Nearing.  3^^^ 
N.  Y.  307,  a08,    Porter,   J.,  sajs  oL^^ 
this  stalutt-  "The  legisbtui 


It  is  absurd 
to  impwiii  th#t  viy  gficiAl  power  can 
•silt  in  M7  panon  by  bii  own  aa- 
mgigtiOlli  sr  by  tbs  employment  of 
aamm  othir  ptlnfa  person ;  and  atili 
Ban  ID  to  nNgniM  io  •nob  an  as- 
naytiaa  A-powv  cf  depriviiig  indi- 
TlAiH^ot  .^Mtr  proper^.    And  it  is 

irhU  ft|1  Iht  ftr'n  r*  n-*-  n  r 

iiMMtiattsiutan  pnblio,  and  not 
piinto.  ^M  mao,  howorar,  inTokes 
mm  .Mm  ttia  unmptlon  ot  oontrol. 
Tkt  ocfjontfan,  or  rather  iti  various 
ftgunta,  niuet  of  iicceHsity  duterinine 
when  the  caae  ariseti  justifying  inter- 
ference ;  and  having  asaumed  possea- 
ii\on,  it  asseases  its  own  charges ;  and 
hnving  assessed  them,  proceeds  to  sell 
lUt)  iToperty  seized  to  pay  thtra,  with 
the  uddod  ujipen^  of  such  sale.  These 
pTuceodings  are  ull  ej:  /larie,  and  are 
all  proueedings  i"  iiiKiium.  Their 
validity  must  tberefore  be  delenuined 
I'ulefl  applicrtblo  to 
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Limitation  Law9. 


withstanding  the  protection  which  the  law  gives  to  vested 
,  it  is  possible  for  a  party  to  debar  himself  of  the  right  to 
the  same  in  the  courts,  by  liis  own  negligence  or 
,  *  If  one  who  is  dispossessed  "  be  negligent  for  a  [*  365] 
nd  unreasonable  time,  the  law  refuses  afterwards  to 
im  any  assistance  to  recover  the  possession  merely,  both  to 
I  his  neglect  (jiam  leges  vigilantibu%^  non  dormientibns  sub- 
.^),  and  also  because  it  is  presumed  that  the  supposed 
-doer  has  in  such  a  length  of  time  procured  a  legal  title, 
irise  he  would  sooner  have  been  sued."  ^  Statutes  of  limi- 
are  passed  which  fix  upon  a  reasonable  time  within  which 
Y  is  permitted  to  bring  suit  for  the  recovery  of  his  rights, 
rhich,  on  failure  to  do  so,  establish  a  legal  presumption 
t  him  that  he  has  no  rights  in  the  premises.  Such  a  stat- 
a  statute  of  repose.^  Every  government  is  under  obliga- 
its  citizens  to  afford  them  all  needful  legal  remedies ;  ^  but 


to  sell,  through  the  interven- 

an  officer,  and  without  even 
m  of  judicial  proceedings,  an 
in  in^hich  he  has  no  interest  by 
ber  of  title,  mortgage,  pledge, 
;  and  all  to  the  end  that  he 
ieive  compensation  for  detain- 
without  the  consent  of  the 
and  a  fee  of  fifty  cents  for  his 

as  an  informer.  He  levies 
;  process,  condemns  without 
ftnd  sells  without  execution." 
)  distinguishes  these  proceed- 
m  those  in  distraining  cattle, 

feasant^  which  are  always 
.1,  and  under  which  the  party 
>rized  to  detain  the  property 
^e  for  the  payment  of  his  dam- 
(ee  also  opinion  hy  Morgan ^  J., 
same  case,  pp.  314-317,  and 
lions  of  the  several  judges  in 
imer  v.  People,  13  N.  Y.  305, 
t,  and  468.  Compare  Camp- 
2vans,  45  N.  Y.  350 ;  Cook  v. 
46  N.  Y.  439. 

Bl.   Com.  188;  Broom,  Legal 
I,  857. 


^  Such  a  statute  was  formerly  con- 
strued with  strictness,  and  the  defence 
under  it  was.  looked  upon  as  uncon- 
scionable, and  not  favored;  but  Mr. 
Justice  Story  has  well  said,  it  has 
often  been  matter  of  regret  in  modem 
times  that  the  decisions  had  not  pro- 
ceeded upon  principles  better  adapted 
to  carry  into  effect  the  real  objects  of 
the  statute;  that  instead  of  being 
viewed  in  an  unfavorable  light  as  an 
unjust  and  discreditable  defence,  it 
had  not  received  such  support  as 
would  have  made  it  what  it  was  in- 
tended to  be,  emphatically  a  statute 
of  repose.  It  is  a  wise  and  beneficial 
law,  not  designed  merely  to  raise  a 
presumption  of  payment  of  a  just  debt 
from  lapse  of  time,  but  to  afford  secu- 
rity against  stale  demands  after  the 
true  state  of  the  transaction  may  have 
been  forgotten,  or  be  incapable  of  ex- 
planation by  reason  of  the  death  or 
removal  of  witnesses.  Bell  v.  Morri- 
son, 1  Pet.  360.  See  Leffingwell  v, 
Warren,  2  Black,  599. 

«  Call  V.  Hagger,  8  Mass.  430. 


454 


OQHBTITITnONAL  LIMITATIONS. 


[CH.   U- 


it  is  not  bound  to  keep  its  courts  opea  indefinitely  for  one  cvk 
aegleoti  or  nfiuet  to  apply  for  redress  until  it  may  fairly  be  £»-n- 
inmed  thftt  the  means  by  which  the  other  party  might  digprcsre 
bla  claim  are  lost  in  the  lapse  of  time.' 

When  Ae  period  prescribed  by  statute  has  once  run,  so  a^  to 
cut  off  Ae  ranedy  which  one  might  have  had  for  the  recover^r  of 
properly  in  the  pouesuon  of  another,  the  title  to  the  propertj, 
ineqteotiTe  of  the  original  right,  is  regarded  in  the  law  as  vested 
in  the  powenor,  who  ia  entitled  to  the  same  protection  in  respect 
toitwhkh  the  owner  is  entitled  to  in  other  cases.  Asubsequent 
repeal  of  the  limitation  law  could  not  be  given  a  retroacti-«''B 
effect,  ao  M  to  distnrb  this  title.'  It  is  vested  as  completely  ar»  ^ 
perfectly,  and  is  as  safe  from  legislative  interference  as  it  wouff 
have  been  had  it  been  perfected  in  the  owner  by  grant,  or  bysn  ^ 
-apeoies  of  BHaranoe.' 


lBMla.SsHO,SBhap.8U;  Bell 
*,  Hsntooa,  1  P«t.  SOO;  SteuiiB  t,. 
Oimgi,  ttDL  887  ;  StatB  v.  Jones, 

siiia.4fr. 

*  BiMl  w.  Chapnum.  6  Cniich. 
358;  NfWby's  Adrn'ra  d.  Blakej.  :i 
H.  &  M.  57  ;  Parish  v.  Eager.  15  Wis. 
53'J  ;  Ba^ga'a  Appeal,  43  Pcnn.  St. 
612;  Lcffingwcll  c.  WarreD,  2  Black, 
GDU.     See  cases  cit«d  in  next  note. 

'  Allhough  there  la  controversy  on 
this  point,  we  consider  the  text  fully 
varraiited  by  the  following  oases: 
Holdeii    II.    Jninca,     U    Mass.    89fl; 


4Q5  ;  Girdner  v.  Stephens, 
280;  B.  c.  2  Am.  Rep.  700  ;  Tancj  «-  *^ 
Yancy,  6  Heisk.  858;  B.  c.  18  Am..^,^^ 
Rep.  5;  Bradford  o.  StuQe's  Exr'«,  13^^^ 
Fla.  393;  8.  c.  7  Am.  Rep.  889;  Lock — -^ 
liart  r.  Iloni.  1  Woods.  Ii38;  Horbach  -^^^ 
.-.  Jliller,  -1  Neb.  ;jl ;  Htman  r.  Bump.  -^' 
5  Oreg.   17 ;    Thompson  P.   Ueid,  41    -■-' 

lot/a,  43 ;  Reformed  Church  r.  School ' 

cruft,  05  N.  Y.  134.     In  some  eases  a-^^ 

disposition  has  heen  manifested  to  dis ''" 

tiiiguish  between  the  case  of  propertj  ""s^F 
adversely  possessed,  and  a  claim  □oti^*''^ 
enfiirccd ;  and  while  it  ia  conceded  that::*"  -' 
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Ul  limitation  laws,  however,  must  proceed  on  the  theory  that 
party,  by  lapse  of  time  and  omissions  on  his  part,  has  forfeited 
right  to  assert  his  title  in  the  law.^    Where  they  re- 
)  to  *  property,  it  seems  not  to  be  essential  that  the  [*  866] 
^erse  claimant  should  be  in  actual  possession ;  ^  but  one 

0  is  himself  in  the  legal  enjoyment  of  his  property  cannot  have 
rights  therein  forfeited  to  another,  for  failure  to  bring  suit 

inst  that  other  within  a  time  specified  to  test  the  validity  of  a 
,m  which  the  latter  asserts,  but  takes  no  steps  to  enforce.  It 
consequently  been  held  that  a  statute  which,  after  a  lapse  of 

1  years,  makes  a  recorded  deed  puiporting  to  be  executed  under 
atntory  power  conclusive  evidence  of  a  good  title,  could  not 
iralid  as  a  limitation  law  against  the  original  owner  in  posses- 
I  of  the  land.  Limitation  laws  cannot  compel  a  resort  to  legal 
seedings  by  one  who  is  already  in  the  complete  enjoyment  of 
he  claims.^ 


.   131;  McMerty  v.  Morrison,  62 

140;  Goodman  v,  Munks,  8 
».  (Ala.)  84  ;  Harrison  v.  Stacy, 
ob.  (La.)  15;  Baker  e.  Stone- 
er's  Adm'r,  86  Mo.  338;  Shelby 
luy,  11  Wheat.  361.  But  the 
ite  of  limitations  may  be  sus- 
led  for  a  period  as  to  demands 
sdready  barred.  Wardlaw  r.  Buz- 
,  15  Rich.  158 ;  Caperton  v.  Mar- 
4  W.  Va.  138 ;  8.  c.  6  Am.  Rep. 

Bender  p.  Crawford,  33  Tex. 

8.  c.  7  Am.  Rep.  270. 
Steams  v.  Gittings,  23  HI.  389, 
Walker,  J.;  Storgis  v.  Crownin- 
d,  4  Wheat.  207,  per  Marshall, 
J.;  Pearce  v.  Patton,  7  B.  Monr. 
Griffin  V.  McKenade,  7  Geo.  163; 
man  v.  Holmes,  44  Ala.  125. 
Steams  v.  Gittings,  23  111.  389; 
V,  Kricke,  11  Wis.  442. 
Groesbeck  r.    Seeley,   13  Mich. 

In  Case  p.  Dean,  16  Mich.  12, 
18  held  that  this  statute  could  not 
enforced  as  a  limitation  law  in 
r  of  the  party  in  possession,  in- 
ich  as  it  did  not  proceed  on  the 
of  limiting  the  time  for  bringing 
but  by  a  conclusive  rule  of  evi- 
e  sought  to  pass  over  the  prop- 


erty to  the  claimant  under  the  statu- 
tory sale  in  all  cases,  irrespective  of 
possession.  See  also  Baker  r.  Kelly, 
11  Minn.  480;  Eldridge  v.  Kuehl,  27 
Iowa,  160,  173.  The  case  of  Leffing- 
well  9.  Warren,  2  Black,  599,  is  contra. 
That  case  follows  Wisconsin  deci- 
sions. In  the  leading  case  of  Hill  v, 
Kricke,  11  Wis.  442,  the  holder  of  the 
original  title  was  not  in  possession; 
and  what  was  decided  was  that  it  was 
not  necessary  for  the  holder  of  the  tax 
title  to  be  in  possession  in  order  to 
claim  the  benefit  of  the  statute ;  eject- 
ment against  a  claimant  being  per- 
mitted by  law  when  the  lands  were 
unoccupied.  This  circumstance  of 
possession  or  want  of  possession  in 
the  person  whose  right  is  to  be  ex- 
tinguished seems  to  us  of  vital. impor- 
tance. How  can  a  man  justly  be  held 
guilty  of  laches  in  not  asserting  claims 
to  property,  when  he  already  possesses 
and  enjoys  the  property?  The  old 
maxim  is,  **  That  which  was  origi- 
nally void  cannot  by  mere  lapse  of 
time  be  made  valid;  "  and  if  a  void 
claim  by  force  of  an  act  of  limitation 
can  ripen  into  a  conclusive  title  as 
against  the  owner  in  possession,  the 
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All  statutes  of  limitation,  also,  must  proceed  on  the  idea  that 
thfc  pftrty  has  full  opportunity  affordeil  him  to  try  his  right  in  the 
courts.  A  statute  could  not  bar  the  existing  right  of  claiin;inta 
without  affording  this  opportunity :  if  it  should  attempt  to  i»  m, 
it  would  be  uot  a  statute  of  limitations,  but  an  unlawful  attempt 
to  extinguish  rights  arbitrarily,  whatever  might  be  the  purport  of 
its  provisions.  It  is  essential  that  such  statutes  allow  a  ressun- 
bWm  time  after  fhey  take  effect  for  the  commencement  of  suiln 
Upon  existing  causes  of  action  ; '  thoiigh  what  shall  be  considered 

a  reasonable  time  must  be  settled  by  the  judgment  of  ibtt 
["  867]  legislature,  into  the  wisdom  of  •  whose  decision  infslah- 

lishing  the  period  of  legal  bar  it  does  not  pertain  to  the 
juriBdietion  of  the  courts  to  inquire.^ 

policy  uniierlyiag  that  species  of  leg-  of    one    year   for   bringing  suite  un 

uUtiau   must   be   soinetJiing   beyond  municipal  securities   of  a  cla«  geus- 

what  has  been  geoerally  supposed.  rally  sold  abroad  was  unreaMusW" 

>  &•>  held  of  a  statute  wiiicii  took  and  vuid.     But  a  statute  giving  i  n*"* 

eSect  lomc  months  after  its  passage,  remedy  against  a  r&ilroad  compSii^!) 

Knd  which,  in  its  operation  upon  cer-  for  an  injury,  may  limit  to  *  iilio^ 

btin  Classen  of  citsea,  would  hare  extin-  tune,  e.  g.   six  months,  the  time  (^ 

guished  ailvcrse  claims  unless  asserted  bringing  suit.     O'Bannon  e.  Lo«^ 

by  snlt  before  the  act  took  effect,  ville,  &c.  R.  K.  Co.,  S  Bush,  3td.    ^ 

IMce  r.  HopkHn,  IS  Mich.  31(j.     See  the  remedy  by  suit    agmngt  stoc' 

ftlso  Call  c.  Kagger,  8  Mass,  423;  Pro-  holders  for  corporate  debts,  it  ia  hi>K  ' 

prietors,  &a.  t>.    Laborei.',  2   Greenl.  may  be  Umited  to  one  year.    Adar=* 

204;  Society,  Jto.  e.  Wheeler,  3  Gail,  son  e.  Davis,  47  Mo.  208. 
Ull  BlaoUttd  V.  Peltier,  1  Blackf.  >  Steuns  tr.  Gittinita,  SS  lU.  3ff^ 
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Alterations  in  the  MtUes  of  Evidence. 

It  mast  also  be  evident  that  a  right  to  have  one's  controversies 
termined  by  existing  rules  of  evidence  is  not  a  vested  right.  These 
les  pertain  to  the  remedies  which  the  State  provides  for  its  citi- 
18 ;  and  generally  in  legal  contemplation  they  neither  enter  into 
i  constitute  a  part  of  any  contract,  nor  can  be  regarded  as  being 
the  essence  of  any  right  which  a  party  may  seek  to  enforce. 
£6  other  rules  affecting  the  remedy,  they  must  therefore  at  all 
les  be  subject  to  modification  and  control  by  the  legislature  ;  ^ 

I  the  changes  which  are  enacted  may  lawfully  be  made  appli- 
>l6  to  existing  causes  of  action,  even  in  those  States  in  which 
rospective  laws  are  forbidden.  For  the  law  as  changed  would 
y  prescribe  rules  for  presenting  the  evidence  in  legal  contro- 
"sies  in  the  future ;  and  it  could  not  therefore  be  called  retro- 
active even  though  some  of  the  controversies  upon  which  it 
y  act  were  in  progress  before.  It  has  accordingly  been  held 
New  Hampshire  that  a  statute  which  removed  the  disqualifica- 
n  of  interest,  and  allowed  parties  in  suits  to  testify,  might  law- 
ly  apply  to  existing  causes  of  action.^  So  may  a  statute  which 
difies  the  common-law  rule  excluding  parol  evidence  to  vary 
5  terms  of  a  written  contract ;  ^  and  a  statute  making  the  pro- 
it  of  a  promissory  note  evidence  of  the  facts  therein  stated.* 
lese  and  the  like  cases  will  sufficiently  illustrate  the  general 
e,  that  the  whole  subject  is  under  the  control  of  the  legislature, 
tich  prescribes  such  rules  for  the  trial  and  determination  as  well 
existing  as  of  future  rights  and  controversies  as  in  its  judgment 

II  most  completely  subserve  the  ends  of  justice.*^ 


^  Kendall   v,    KingstoD,   5    Mass. 

;  Ogden  v.  Saunders,  12  Wheat. 
,  per  Marshall y  Ch.  J. ;  Fales  r. 
dsworth,  23  Me.  533;  Kamey  v. 
sley,  13  Iowa,  89 ;  Commonwealth 
(Villiaros,  6  Gray,  1;  Hickox  v. 
Iman,  38  Barb.  608  ;  Webb  v. 
1,  17  How.  576:  Pratt  v.  Jones,  25 

303.     See  ante,  p.  *288  and  note. 
«  Rich  V.  Flanders,  39  N.  H.  323. 
rery  full  and  satisfactory  examina- 
1   of   the  whole    subject    will  be 
od  in    this   case.     To  the  same 


effect  is  Southwick  o.  Southwick,  49 
N.  Y.  510.  And  see  Cowan  ».  Mc- 
Cutchen,  43  Miss.  207;  Carothers  v. 
Hurly,  41  Miss.  71. 

8  Gibbs  V.  Gale,  7  Md.  76. 

*  Fales  r.  Wadsworth,  23  Me.  553. 

*  Per  Marshall,  Ch.  J.,  in  Ogden 
V.  Saunders,  12  Wheat.  249;  Webb 
V.  Den,  17  How.  577 ;  Delaplaine  v. 
Cook,  7  Wis.  54;  Kendall  v.  King- 
ston, 5  Mass.  534;  Fowler  v.  Chatter- 
ton,  6  Bing.  258  ;  Himmelman  v. 
Carpentier,  47  Cal.  42. 


CONBTirDTIO^fAL  LIMITATIOSS.  [CH.XI. 

[•  868]  •  A  strong  instance  in  illiiBtration  of  legislative  control 
over  evidence  will  he  found  in  the  laws  of  Bome  of  the 
Stateii  in  regard  to  convejances  of  lands  upon  sales  to  satisfy 
delinquent  taxes.  Independent  of  special  statutory  rule  on  ihe 
subject,  such  conveyances  would  not  be  evidence  of  title.  They 
are  executed  under  a  statutory  power ;  and  it  devolves  upon  the 
claiinaiit  under  them  to  show  that  the  successive  steps  which 
under  the  statute  lead  to  such  conveyance  have  been  taken.  But 
it  cannot  be  doubted  that  this  rule  may  be  so  changed  as  to  make 
a  tax-deed  prima  fade  evidence  that  all  the  proceedings  hava 
been  regular,  and  that  the  purchaser  has  acquired  under  them  a 
complete  title.'  The  burden  of  proof  is  thereby  changed  from 
one  party  to  the  other ;  the  legal  presumption  which  the  statute 
creates  in  favor  of  the  purchaser  being  sufficient,  in  connection 
with  the  deed,  to  establish  liis  case,  unless  it  is  overcome  by 
countervaihng  testimony.  Statutes  making  defective  records 
evidence  of  valid  conveyances  are  of  a  similar  nature  ;  and  these 
iiBually,  perhaps  always,  have  reference  to  records  before  made, 
and  provide  for  making  thi?m  competent  evidence  where  before 
they  were  merely  void.^  But  they  devest  no  title,  and  are  not 
even  retrospective  in  character.  They  merely  estjiblish  what  ihe 
legislature  regards  aa  a  reasonable  and  just  rule  for  the  presen- 
tation by  the  parties  of  their  rights  before  the  courts  iti  th& 
future. 

But  there  are  fixed  hoiinds  to  the  power  of  the  legislature  ovec- 
thia  subject  which  cannot  be  exceeded.  As  to  what  shall  be  evi — 
dence,  and  which  party  shall  assume  the  burden  of  proof  iti  civil. 
OBBOB,  ilB  Buthoritr  is  praoticallv  unrestricted,  ao  ionir  as  its  rem— 
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of  the  legislature  to  declare  that  a  particular  item  of  evidence 
should  preclude  a  party  from  establishing  his  rights  in  opposition 
to  it.    In  judicial  investigations  the  law  of  the  land  re- 
quires an  opportunity  for  a  trial ;  ^  and  there  *  can  be  no  [*  369] 
trial  if  only  one  party  is  suffered  to  produce  his  proofs. 
The  most  formal  conveyance  may  be  a  fraud  or  a  forgery ;  public 
officers  may  connive  with  rogues  to  rob  the  citizen  of  his  prop- 
erty ;  witnesses  may  testify  or  officers  certify  falsely,  and  records 
may  be  collusively  manufactured  for  dishonest  purposes;   and 
that  legislation  which  would  preclude  the  fraud  or  wrong  being 
shown,  and  deprive  the  party  wronged  of  all  remedy,  has  no  jus- 
tification in  the  principles  of  natural  justice  or  of  constitutional 
^^Vr.    A  statute,  therefore,  which  should  make  a  tax-deed  con- 
^Ivisive  evidence  of  a  complete  title,  and  preclude  the  owner  of 
6  original  title  from  showing  its  invalidity,  would  be  void, 
use  being  not  a  law  regulating  evidence,  but  an  unconstitu- 
^oal  confiscation  of  property.^    And  a  statute  which  should 


1  Tift  V.  Griffin,  5  Geo.  185;  Lenz 
^   Charlton,  28  Wis.  482;  Conway  v. 
^«ble,  37  HI.  89;  ante,  p.  ♦362,  note; 
r/,  pp.  *382~*383  and  notes. 
'  Groesbeck  v.  Seeley,   13  Mich. 
'!29  ;    Case  v.  Dean,   16  Mich.   13 ; 
hite  0.  Flynn,  23  Ind.  46 ;  Corbin 
.  Hill,  21  Iowa,  70;  Abbott  v.  Lin- 
^^enbower,  42  Mo.  162 ;  s.  c.  46  Mo. 
^^91.     And  see  the  well-reasoned  case 
^^f  McCready  v.  Sexton,  29  Iowa,  356. 
^Jilso  Wright  V,  Cradlebaugh,  3  Nev. 
^49.     As  to  how  far  the  legislature 
:may  make  the   tax-deed   conclusive 
evidence  that  mere  irregularities  have 
not  intervened  in  the  proceedings,  see 
Smith    V.    Cleveland,   17  Wis.   556; 
Allen  V.   Armstrong,   16  Iowa,  508. 
Undoubtedly  the  legislature  may  dis- 
pense with  mere  matters  of  form  in 
the  proceedings  as    well  after   they 
have  taken  place  as  before;  but  this 
is  quite  a  different  thing  from  making 
tax-deeds  conclusive  on  points  mate- 
rial to  the  interest  of  Uie  property 
owner.      See    further,    Wantlan    o. 
MThit^  19  Ind.  470;  People  v.  Mit- 
chell,   45  Barb.  212  ;  McCready  v. 
Sexton,  gupra.    It  is  not  competent 


for  the  le^slature  to  compel  an  owner 
of  land  to  redeem  it  from  a  void  tax 
sale  as  a  condition  on  which  he  shall 
be  allowed  to  assert  his  title  against 
it.  Conway  r.  Cable,  37  111.  82;  Hart 
V.  Henderson,  17  Mich.  218;  Wilson 
V.  McKenna,  52  111.  44 ;  Reed  v. 
Tyler,  56  111.  292 ;  Dean  v.  Borchse- 
nius,  30  Wis.  236.  But  it  seems  that 
if  the  tax  purchaser  has  paid  taxes 
and  made  improvements,  the  payment 
for  these  may  be  made  a  condition  pre- 
cedent to  a  suit  in  ejectment  against 
him.  Pope  v,  Macon,  23  Ark.  644. 
The  case  of  Wright  v.  Cradlebaugh, 
3  Nev.  349,  ie  valuable  in  this  connec- 
tion .  *  *  We  apprehend, ' '  says  Realty, 
Ch.  J.,  '*  that  it  is  beyond  the  power 
of  the  legislature  to  restrain  a  defend- 
ant in  any  suit  from  setting  up  a 
good  defence  to  an  action  against 
him.  The  legislature  could  not  di- 
rectly take  the  property  of  A.  to  pay 
the  taxes  of  B.  Neither  can  it  indi- 
rectly do  so  by  depriving  A.  of  the 
right  of  setting  up  in  his  answer  that 
his  separate  property  has  been  jointly 
assessed  with  that  of  B.,  and  asserting 
his  right  to  pay  his  own  taxes  without 
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make  the  certificate  or  opinion  of  an  oflSeer  conclusive  evideuw 
of  the  illegality  of  an  existing  contract  would  lie  equally  nuga- 
tory ; '  though  perhaps  if  jiarties  should  enter  into  u  conlnict  in 
view  of  8Hoh  a  Btatute  then  existing,  its  provisions  might  properly 
be  regiu-dec]  as  aaaented  to  and  incorporated  in  their  contract,  Bnd 
therefore  binding  upon  them.'  , 

Retrospective  Latcs, 

Regarding  the  circumstances  under  which  a  man  may  belaid 
to  have  a  vested  right  to  a  defence  against  a  demand  made  by 
another,  it  is  somewhat  difficult  to  lay  down  a  comprehensive rtilc 
which  the  authorities  will  justify.  It  is  certain  that  he  wlin  hiw 
satisfied  a  demand  cannot  have  it  revived  against  him.  and  he  mlio 
has  become  releaned  from  a  demand  by  the  operation  of  the  «wl- 
ute  of  limitations  is  equally  protected.*  In  both  cases  tlie  demaiid 
is  gone,  and  to  restore  it  would  he  to  create  a  new  contract  ft" 
the  parties. — a  thing  quite  beyond  tlie  power  of  legislation.'  So 
he  who  was  never  bound,  either  legally  or  equitably,  cannot  have 
a  demand  created  against  him  by  mere  legislative  enactmeut- 

botng  incumbered  with  those  of  B.  *  See  post,  p.  •403.  note. 

.  .  .  Due  process  ot  law  not  only  re-  '  Antt,   p,  •365,  note,  km]  c»*^ 

quiroa  thnl  a  party  shall  be  proptriy  cited. 

hronght  iato  court,  but  that  he  shall  *  Alberbson  v.   Lnndon,  43  Coii^ 

hare  Uie  opportmiiC;  when  iu  court  to  200 :  Ohio  &  M.  R.  R.  Co.  b.  La^^ 
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it  there  are  many  cases  in  which,  by  existing  laws,  defences 
sed  upon  mere  informalities  are  allowed  in  suits  upon  contracts, 
in  respect  to  legal  proceedings,  in  some  of  which  a  regard  to 
bstantial  justice  would  warrant  the  legislature  in  interfering  to 
le  away  the  defence  if  it  possesses  the  power  to  do  so. 
•  In  regard  to  these  cases,  we  think  investigation  of  [*  870] 
5  authorities  will  show  that  a  party  ha8  no  vesUd  right 
a  defence  based  upon  an  informality  not  affecting  his  svhstantial 
iities.  And  this  brings  us  to  a  particular  examination  of  a  class 
statutes  which  is  constantly  coming  under  the  consideration  of 
5  courts,  and  which  are  known  as  retrospective  laws^  by  reason 
their  i^eaching  back  to  and  giving  some  different  legal  effect  to 
ne  previous  transaction  to  that  which  it  had  under  the  law 
len  it  took  place. 

There  are  numerous  cases  which  hold  that  retrospective  laws 
3  not  obnoxious  to  constitutional  objection,  while  in  others  they 
ve  been  held  to  be  void.  The  different  decisions  have  been 
sed  upon  diversities  in  the  facts  which  make  different  principles 
•plicable.  There  is  no  doubt  of  the  right  of  the  legislature  to 
^  statutes  which  reach  back  to  and  change  or  modify  the  effect 

prior  transactions,  provided  retrospective  laws  are  not  forbid- 
n,  eo  nomine  by  the  State  constitution,  and  provided  further 
at  no  other  objection  exists  to  them  than  their  retrospective 
aracter.^  Nevertheless  legislation  of  this  character  is  exceod- 
fly  liable  to  abuse  ;  and  it  is  a  sound  rule  of  construction  that 
statute  should  have  a  prospective  operation  only,  unless  its 
ms  show  clearly  a  legislative  intention  that  it  should  oper- 

retrospectively.^    And  some  of  the  States  have  deemed  it 

ke  him  liable  by  suit  to  refund  the  Bay  v.  Gage,  36  Barb.  447;  Norris  v. 
t  of  the  support.     This  case  was  Beyea,  13  N.  Y.  273  ;  Drake  v,  Gil- 
roved  and  followed  in  People  v.  more,  52  N.  Y.  389  ;  Quackenbush  v, 
)ervisors  of  Columbia,  43  N.  Y.  Danks,   1   Denio,   128;   Whitman  o. 
See  antCj  p.   *362  and  note ;  Hapgood,    13    Mass.   464 ;    Medford 
ivle  V.  Eastern  K.  R.,  18  N.  II.  546.  v.  Learned,  16  Mass.  215;   Gerry  v. 
^  Thornton  p.  McGrath,  1  Duvall,  Stoneham,    1    Allen,   319  ;    Perkins 
;  Stater.  Squires,  26  Iowa,  340;  ».  Perkins,  7   Conn.  ,558;  Plumb  v. 
tch  V.  Walker,  6  Conn.  197;  Schen-  Sawyer,  21  Conn.  351;  Hubbard  w. 
V.  Commonwealth,  36  Penn.  St.  Brainerd,    35    Conn.     563  ;     Sturgis 
Shonk  r.  Brown,  61  Penn.  320;  v.  Hull,  48  Vt.  302;  Briggs  v.  Rub- 
le V.  Nelson,  79  Penn.  St.  407.  bard,  19  Vt.  86 ;  Hastings  p.  Lane, 
«  Dash  V.  Van   Kleeck,  7  Johns.  15  Me.   134 ;   Torrey  v.   Corliss,    32 
' ;  Sayre  v.  Wisner,  8  Wend    661;  Me.  333;  Atkinson  v.  Dunlop,  50  Me. 
itkins  V.   Haight,  18  Johns.  138;  111;   Rogers  v.   Greenbush,  58  Me. 
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juat  and  wise  to  forbid   sucli  laws  altogether  by  their  conslito- 

tioiia.' 
[•  871]       ■  A  retrospective  statute  curiog  defects  in  legiil  pro- 

ceoditigB  where  they  are  in  their  nature  irregularities  only, 
and  do  not  extend  to  matters  of  jurisdiction,  ia  not  void  on  eon- 
etttutiunal  grounds,  unless  expressly  forbidden.  Of  this  class  are 
the  statutes  to  cure  irregiilaiities  in  the  assessment  of  property 


865 ;  Gavd  i*.  Rowui,  3  111.  499  ; 
QaiKtt  t>.  Doe,  2  111.  335;  Thompson 
0.  Alexander.  11  111.  61 ;  Cou*tiy  n. 
Cable,  87  111,  82  j  In  m  Tuller,  79  III. 
DO  :  Kiiifflil  V.  BeKole,  56  111.  V2-2  ; 
MuHauoy  i>.  Trustees  of  Schools,  CS 
111.  140;  Hatcher  v.  Toledo,  &c. 
R.  R.  Co..  02  m,  477  i  Harrison  c. 
Uets,  17  Mich.  3T7;  Danville  v.  Pace, 
2C  G»t.  1 ;  Cumberland.  &a.  R.  R. 
Co.  B.  Waahington  Co.  Coart,  10 
lluah,  SOI ;  Htato  v.  Harbee.  3  Ind. 
2M!  SlttU'  V.  AlwiHKl.  U  Wis.  4-J2; 
Bartrutl  v.  Kuiuey,  16  Iowa,  257; 
Knoultoii  V.  Bedeiibaugh,  40  lou-a, 
114;  AUbyer  t.  State,  ID  Ohio.  n.  b. 
6^;  Colony  c.  Uubliu,  32  N.  H. 
4^;  Exparle  Graham,  13  Rich.  277; 
Garrett  »■  Beaumont,  21  Misa.  377  ; 
Clark  V.  Baltimore,  2»  Md.  277;  Wil- 
liams e.  Johnson,  30  Md.  50(1 ;  Stute 
9.  Xhi  Aoditw,  11.  Uo.  a^ ;  suu,  v. 


tive  lana,  or  laws  impairing  tlie  obii- 
gation  of  contracla  ;  provided,  hun- 
ever,  that  the  General  Assembly  ntaj, 
by  general  laws,  authorize  the  courts 
to  carry  into  effect  the  manifest  in- 
tention of  partdea  and  otKcers,  bj 
curing  omissions,  defects,  and  ermn 
ia  instrumenta  and  proceedings,  aris- 
ing out  of  their  want  of  conformity 
with  the  laws  of  this  State,  and  upon 
such  terms  as  shall  be  just  and  equi- 
table." Under  this  clause  it  was  held 
competent  for  the  General  Assembly 
to  pass  an  act  authorizing  the  courts  to 
correct  mistakes  in  deeds  of  married 
women  previously  executed,  whereby 
they  were  rendered  ineffectual.  Gos- 
hi)ru  V.  Purcell,  11  Ohio,  n.  8-  611. 
tJniier  a  provision  in  the  Constitution, 
of  Tennessee  that  no  retrosxieclivB  law 
shall  he  passed,  it  has  twen  held  U>a& 
a  law  authorizing  a  bill  to  be  filed  b]r 
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for  taxation  and  the  levy  of  taxes  thereon  ;  ^  irregularities  in  the 
organization  or  elections  of  corporations;^  irregularities  in  the 
votes  or  other  action  by  municipal  corporations,  or  the  like,  where 
a  statutory  power  has  failed  of  due  and  regular  execution  through 
tlie  carelessness  of  officers,  or  other  cause  ;  ^  irregular  proceedings 
in  courts,  &c.^ 

The  rule  applicable  to  cases  of  this  description  is  substantially 
the  following :  If  the  thing  wanting,  or  which  failed  to  be  done, 
and  which  constitutes  the  defect  in  the  proceedings,  is  something 
the  necessity  for  which  the  legislature  might  have  dispensed  with 
by  prior  statute,  then  it  is  not  beyond  t^e  power  of  the  legisla- 
ture to  dispense  with  it  by  subsequent  statute.   And  if  the  irreg- 
Qlcuity  consists  in  doing  some  act,  or  in  the  mode  or  manner  of 
doing  some  act  which  the  legislature  might  have  made  imma- 
terial by  prior  law,  it  is  equally  competent  to  make  the  same 
^^^  material  by  a  subsequent  law. 

A  few  of  the  decided  cases  will  illustrate  this  principle.  In 
^^ampy  v.  Taylor*  a  sale  of ^  i*eal  estate  belonging  to  infant 
^nants  in  common  had  been  made  by  order  of  court  in  a  parti- 


'  Batlerv.  Toledo,  5  Ohio,  n.  s. 
^5;  Strauch  v.  Shoemaker,  1  W.  & 
S,  175 ;  McCoy  v.  Michew.  7  W.  &  S. 
^80 ;    Montgomery  v,    Meredith,   17 
^enn.  SL  42 ;  Dunden  v.  Snodgrass, 
XSPenn.  St.  151;  Williston  r.  Colkett, 
d  Penn.  St.  38;  Boardman  v.  Beck- 
^th,  18  Iowa,  292;  The  Iowa  R.  R. 
Land  Co.  v.  Soper,  39  Iowa,   112; 
I^ennon  v.  New  York,  55  N.  Y.  361. 
It  is  not  ancoDStitutional  to  prohibit 
the  Tacating  of  assessments  for  irreg- 
nlaritiea.     Astor  o.    New  York,  62 
N.  Y.  580.    The  limit  of  power  m 
validating  assessments  is  very  clearly 
8ho¥m  by  McKinstry,  J.,  in  People  v. 
Lynch,  51  Cal.  15.     And  see  Walter 
V.  Bacon,  8  Mass.  472;  Locke  v.  Dane, 
9  Mass.  360 ;  Patterson  v.  Philbrook, 
9  Mass.  153;  Tmstees  v,  McCaughy, 
2  Ohio,  N.  8.  152.    The  right  to  pro- 
vide for  a  reassessment  of  taxes  ir- 
regularly levied  is  undoubted.     See 
Brevoot  v.  Detroit,  23    Mich.  322; 
State  V.  Newark,  84  N.  J.  237 ;  Mus- 
selman  v.  Logansport,  29  Ind.  533. 


But,  of  course,  if  the  vice  is  in  the 
nature  of  the  tax  itself,  it  will  con- 
tinue and  be  fatal,  however  often  the 
process  of  assessment  may  be  re- 
peated.   See  post^  p.  *382. 

^  Syracuse  Bank  v.  Davis,  16  Barb. 
188;  Mitchell  v.  Deeds,  49  Dl.  416. 

*  See  Menges  v,  Wertman,  1  Penn. 
St.  218;  Yost's  Report,  17  Penn.  St. 
524;  Bennett  o.  Fisher,  26  Iowa,  497; 
Allen  0.  Archer,  49  Me.  346 ;  Com- 
monwealth 0.  Marshall,  69  Penn.  St. 
328;  State  v.  Union,  33  N.J.  250; 
State  v.  Guttenberg,  38  N.  J.  419. 
By  the  Constitution  of  Missouri,  the 
legislature  is  forbidden  to  legalize  the 
unauthorized  or  invalid  acts  of  any 
officer  or  agent  of  the  State,  or  of  any 
county  or  municipality.     Art.  4,  §  53. 

^  Lane  p.  Nelson,  79  Penn.  St. 
407;  Tilton  ©.  Swift,  40  Iowa,  78  ; 
Supervisors  v.  Wisconsin  Cent.  R.  R. 
Co.,  121  Mass.  460. 

'  15  How.  494.  And  see  Boyce  o. 
Sinclair,  3  Bush,  261 ;  Weed  v,  Dono- 
van, 114  Mass.  181. 
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tioii  snit,  and  the  land  bid  off  by  a  company  of  persons,  wlio 
jwoposcd  subdividing  and  selling  it  in  parcelit.  The  sale  na» 
coniirmt;d  lu  their  names,  but  by  mutual  airangetneut  tlie  di^ed 
was  miidti  to  one  only,  for  convenience  in  selling  and  convi;yiiig. 
Tbiii  deed  fitilod  to  convey  the  title,  because  not  following  the 
nails.  Tile  legislature  afterwards  passed  an  act  providing  that, 
on  proof  being  made  to  the  satisfaction  of  the  court  or  jury  before 
which  such  deed  was  offered  in  evidence  that  the  land 
[•  872]  was  sold  fairly  and  without  fraud,  *  and  the  deed  exe- 
cuted in  good  faith  and  for  a  sufGcient  consideration,  and 
with  the  consent  of  the  persons  reported  as  purchasers,  the  deed 
should  have  the  same  effect  as  though  it  had  been  made  to  tlie 
purchasers.  That  this  act  was  unobjectionable  in  principle  was 
i>ot  denied  ;  and  it  cannot  be  doubted  that  a  prior  statute,  au- 
thomiug  the  deed  to  be  niiide  to  one  for  the  benefit  of  all  and 
with  their  assent,  would  have  been  open  to  no  valid  objection.* 

In  certain  Connecticut  cases  it  was  insisted  that  sales  made  o^^ 
real  estate  on  execution  were  void,  because  the  ofGcer  hiid  iii-~- 
cluded  in  the  amount  due,  several  small  items  of  fees  not  allowei^S 
by  law.  It  appeared,  huwevei',  that,  after  the  sales  were  made,  tb^^ 
legislature  had  passed  an  act  providing  that  no  levy  should  h-^ 
deemed  void  by  reason  of  the  officer  having  iochided  greater  fi*^ks 
thau  were  by  law  allowable,  but  that  all  such  levies,  not  in  oth^  3 
respects  defective,  should  be  valid  and  effectual  to  tntusmit  tl».« 
title  of  Uie  i-eal  estate  levied  upon.  The  liability  of  the  officer fo* 
receiving  more  than  his  legal  fees  was  at  the  same  time  left  uiULf- 
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In  another  Connecticut  case  it  appeared  that  certain  marriages 
bad  been  celebrated  by  persons  in  the  ministry  who  were  not  em- 
powered to  perform  that  ceremony  by  the  State  law,  and  that  the 
marriages  were  therefore  invalid.    The  legislature  had  afterwards 
passed  an  act  declaring  all  such  marriages  valid,  and  the  court 
sustained  the  act.     It  was  assailed  as  an  exercise  of  the  judicial 
power ;  but  this  it  clearly  was  not,  as  it  purported  to  settle  no 
^controversies,  and  merely  sought  to  give  effect  to  the  desire  of 
tix^  parties,  which  they  had  ineffectually  attempted  to  carry  out 
'^y  means  of  the  ceremony  which  proved  insufiScient.     And  while 
^^  was  not  claimed  that  the  act  was  void  in  so  far  as  it 
*^ade  effectual  the  legal  relation  *  of  matrimony  between  [*  378] 
^'fcie  parties,  it  was  nevertheless  insisted  that  rights  of 
t^:it)perty  dependent  upon  that  relation  could  not  be  affected  by  it, 
^i^asmuch  as,  in  order  to  give  such  rights,  it  must  operate  retro- 
spectively.    The  court  in  disposing  of  the  case  are  understood  to 
Express  the  opinion  that,  if  the  legislature  possesses  the  power  to 
Validate  an  imperfect  marriage,  still  more  clearly  does  it  have 
power  to  affect  incidental  rights.     ^^  The  man  and  the  woman 
^ei*e  unmarried,  notwithstanding   the   formal   ceremony  which 
passed  between  them,  and  free  in  point  of  law  to  live  in  celibacy, 
or  contract  marriage  with  any  other  persons  at  pleasure.     It  is  a 
strong  exercise  of  power  to  compel  two  persons  to  marry  without 
their  consent,  and  a  palpable  pervei'sion  of  strict  legal  right.     At 
the  same  time  the  retrospective  law  thus  far  directly  operating  on 
vested  rights  is  admitted  to  be  unquestionably  valid,  because 
manifestly  just."  ^ 

It  is  not  to  be  inferred  from  this  language  that  the  court  un- 
derstood the  legislature  to  possess  power  to  select  individual 
members  of  the  community,  and  force  them  into  a  relation  of 
marriage  with  each  other  against  their  will.  That  complete  con- 
trol which  the  legislature  is  supposed  to  possess  over  the  domestic 

Smith  0.  Merchand*8  Ex'rs,  7  S.  &  R.         ^  Goshen  v,  Stonington,  4  Conn. 

260;  Underwood  v.  Lilly,  10  S.  &  R.  224,  per  Hosmer,  J.    The  power  to 

97 ;  Bleakney  o.  Bank  of  Greencastle,  validate  void  marriages  held  not  to 

17  S.  &  R.  64 ;  Menges  v.  Wertman,  exist  in  the  legislature  where,  hy  the 

1  Penn.  St.  218;  Weister  p.  Hade,  52  constitution,   the  whole  subject  was 

Penn.    St.   474;    Ahl    v.    Gleim,   52  referred    to    the  courts.      White  v. 

Penn.    St    432 ;    Selsby  v.    Redlon,  White,  105  Mass.  325. 
19  Wis.  17;  Parmelee  v.  Lawrence, 
48  m.  331. 

80 
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relations  can  hardly  extend  so  far.     The  legiislnture  may  pprliu|is 
divorce  parties,  with  or  without  cause,  acconiing  to  ib*  own  vit-w 
of  justice  or  puUic  policy  ;  but  for  the  legislature  to  marry  imnifs 
against  their  consent,  we  (.■nnceive  to  be  decidedly  against  "ihe 
law  of  the  land."     The  learued  court  must  be  understood  as  ^ivA- 
ing  here  with  exclusive  reference  to  the  case  at  bar,  in  wliiih  thi? 
legislature,  by  the  retro.s]iective  act,  were  merely  removing  a  formal 
defect  in  certain  marriages  which  the  parties  liad  assented  to, 
and  which  they  had  attempted  to  form.     Such  an  act,  unless  .spe- 
cial circumstances  conspired  to  make  it  otherwise,  would  certainly" 
be  "  manifestly  just,"  ami  therefore  niight  well  lie  held  "  umpies- 
tionably  valid."     And  if  the  marriage   was  rendered   valid,  the 
legal  incidents  would  f<illow  of  course.     In  a  I'ennsylvaiiiii  case 
the  validity  of  certain  grading  and  jiaving  assessments  was  ia- 
Tolved,  and  it  was  argued  that  thi'V  were  invalid   for  tlm  rcasoa 
that  the  city  ordinance  under  wliidi   lliey  had  been   made  w^i:*^ 
inoperative,  because  not  rcconle<l  as  requiretl  by  law,     liut  lii^ 
legislature  had  passed  an  act  to  validate  this  ordinance,  and  liaCTl 
declared  therein  that  tlie  cuiiission  lo  record  the  ordinance  slinult^^ 
not  affect  or  impair  the  lien   of  the  assessments  against  the  lo^ 
owners.     In  passing  upon  tlie  validity  of  this  act,  the  court  ejcz^ 
press  the  following  views  :  "  Wlienover  there  is  a  right,  thout^  ti 
imperfect,  the  constitulicm  does  not  prohibit  the  legislature  fiom 
giving  a  remedy.     In  HL-jibnrn  v.  Curts,'  it  was  said,  '  The  legits- 
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such  defects  may  be  cured  by  retroactive  legislation  need  not  be 
argued."  ^ 

On  the  same  principle  legislative  acts  validating  invalid  con- 
trmets  have  been  sustained.  When  these  acts  go  no  farther  than 
^  bind  a  party  by  a  contract  which  he  has  attempted  to  enter 
^'^t^o,  but  which  was  invalid  by  reason  of  some  personal  inability 
^xx  his  part  to  make  it,  or  through  neglect  of  some  legal  formality, 
^^  in  consequence  of  some  ingredient  in  the  contract  forbidden 
'^j^  law,  the  question  which  they  suggest  is  one  of  policy,  and  not 
^4'  constitutional  power. 

By  statute  of  Ohio,  all  bonds,  notes,  bills,  or  contracts  negoti- 
^l^le  or  payable  at  any  unauthorized  bank,  or  made  for  the  pur- 
tH)se  of  being  discounted  at  any  such  bank,  were  declared  to  be 
^oid.     While  this  statute  was  in  force  a  note  was  made  for  the 
I>urpose  of  being  discounted  at  one  of  these  institutions,  and  was 
^^tually  discounted  by  it.     Afterwards  the  legislature  passed  an 
^ct,  reciting  that  many  persons  were  indebted  to  such  bank,  by 
l>oiid8,  bills,  notes,  &c.,  and  that  owing,  among  other  things,  to 
doubts  of  its  right  to  recover  its  debts,  it  was  unable  to  meet  its 
own  obligations,  and  had  ceased  business,  and  for  the  purpose  of 
winding  up  its  affairs  had  made  an  assignment  to  a  trustee  ; 
therefore  the  said  act  authorized  the  said  trustee  to  bring  suits 
on  the  said  bonds,  bills,  notes,  &c.,  and  declared  it  should  not  be 
lawful  for  the  defendants  in  such  suits  ^^  to  plead,  set  up,  or  insist 
upon,  in  defence,  that  the  notes,  bonds,  bills,  or  other  written 
evidences  of  such  indebtedness  are  void  on  account  of 
being  contracts  against  or  in  violation  of  any  statute  *  law  [*  875] 
of  this  State,  or  on  account  of  their  being  contrary  to 
public  policy."     This  law  was  sustained  as  a  law  "  that  contracts 
may  be  enforced,"  and  as  in  furtherance  of  equity  and  good  mor- 
als.*   The  original  invalidity  was  only  because  of  the  statute,  and 
that  statute  was  founded  upon  reasons  of  public  policy  which  had 
either  ceased  to  be  of  force,  or  which  the  legislature  regarded  as 
overborne  by  countervailing  reasons.     Under  these  circumstances 

'  Schenley  v.   Commonwealth,  86  The  legislature  has  the  same  power 

Penn.  St.  29,  57.     See  also  State  v.  to  ratify  and  confirm  an  illegally  ap- 

Newark,  27  N.  J.  185 ;  Den  v.  Dow-  pointed  corporate  body  that  it  has  to 

nam,  13  N.  J.   135 ;   People  v.  Sey-  create  a  new  one.     Mitchell  v.  Deeds, 

mour,   16   Cal.  332 ;    Grim  v.  Weis-  49  111.  416. 

enburg  School  District,  57  Penn.  St.         ^  Lewis  v.  McElvain,  16  Ohio,  347. 
433 ;    SUte  v.  Union,  33  N.  J.  355. 
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it  was  reasonable  and  just  that  the  miikere  of  such  paper  should 
be  precluded  from  relying  iipon  sticli  invalidity.' 

By  a  statute  of  Conneeticiiti  where  loans  of  money  were  niaile, 
and  a  bonus  was  paid  by  the  iKuiower  over  and  beyond  tlie  iiittr- 
est  and  bonus  permitted  by  law.  the  demand  was  siibjet-t  to  a 
deduction  from  the  prinuipul  of  all  the  inttrest  and  bonus  paid. 
A  cooBttuction  appears  to  have  been  put  upon  this  siatule  liv 
busineBS  men  which  was  different  from  that  afterwards  given  liv 
the  courts ;  and  a  lai^e  number  of  coiitracls  of  loan  were  in  con- 
nequence  subject  to  the  (lediietion.  The  legislature  tlien  passed 
a  "healing  act,"  which  providiid  that  such  loans  l  heretofore  made 
should  not  be  lield,  by  reason  of  the  taking  of  such  bonus,  to  be 
usurious,  illegal,  or  in  any  respect  void ;  but  that,  if  otherwise 

legal,  they  were  thereby  confirmed,  and  declared  Ui  he 
[•876]  valid,  as  to   principal,  inlerest,  and   'bonus.     The  case::^ 

of  Goshen  v.  Stoningtun  ^  was  regarded  as  sufKeient  aii~ 
thoiity  in  support  of  tliis  act ;  and  the  princijjle  to  be  derivei^^ 

'  Trustees  e.  McCaugliy,  2  Oliio,  tlii>  law,  and  objects  not  of  proltdi^..^^^ 

N.   B.    155;    Johnson   o.   Bi'ntlf-y.   Itl  but  of   punishment.      The  repealii  — ^ 

Ohio,  U7.     See  also  Syracuse  Etauk  c.  iic(  w-.x^   a   sUtulory   puriloii    of   t^^  , 

Davia.    16   Barb.    IfiK.      By   sUitute,  crime  eonnnitteJ   by  tlii;  ivceivurs      ^^ 

notes  isaaed  by  unincorporuted  h;iiik-  tlii:^  ilii-^ul  nii'dium.     Might  not  Llje 

ing  MaodatJons  were  decUircii   void,  legi.'^lntiire  pardon  the  crime,  witlii  •>tit 

This  statute  was  aftcrwunls  ri'pL':d('d,  consulting  those  who  committed   it? 

aud    action    was     brought     n^iiiu^st  .  .  .  llow  can    the    dcfenduuts   &a^ 

bankers  on   uotes  previously   ii-suud.  there    was    no    contract,    when     Jlie 

Objection  being  taken  tliat  Uio  leyis-  plaintiff    produces   their   written   .'u- 

lature  coald  not  validate  the  void  con-  ga^'einent  for  the   perfoi 

tracts,  the  judge auys:  "  I  will  consider  dnty,  binding  h 

this  case  on  the  Lr.M.i  yruumi   of  the  Ui«  V      Although 
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f^^t^m  that  case  was  stated  to  be  ^^  that  where  a  statute  is  expressly 
'*et;roactiye,  and  the  object  and  effect  of  it  is  to  correct  an  inno- 
<^^xit  mistake,  remedy  a  mischief,  execute  the  intention  of  the 
Parties,  and  promote  justice,  then,  both  as  a  matter  of  right  and 
^f  public  policy  affecting  the  peace  and  welfare  of  the  community, 
tile  law  should  be  sustained."  ^ 

After  the  courts  of  the  State  of  Pennsylvania  had  decided  that 
^lie  relation  of  landlord  and  tenant  could  not  exist  in  that  State 
^nder  a  Connecticut  title,  a  statute  was  passed  which  provided 
't^hat  the  relation  of  landlord  and  tenant  '^  shall  exist  and  be  held 
tl«  fully  and  effectually  between  Connecticut  settlers  iind  Penn- 
Bylvania  claimants  as  between  other  citizens  of  this  Common- 
^^vealth,  on  the  trial  of  any  case  now  pending  or  hereafter  to  be 
l>rougbt  within  this  Commonwealth,  any  law  or  usage  to  the  con- 
trary notwithstanding/'     In  a  suit  which  was  pending  and  had 
l>eeii  once  tried  before  the  statute  was  passed,  the  statute  was 
sustained  by  the  Supreme  Court  of  that  State,  and  afterwards  by 
the  Supreme  Court  of  the  United  States,  into  which  last-men- 
tioned court  it  had  been  removed  on  the  allegation  that  it  vio- 
lated the  obligation  of  contracts.     As  its  purpose  and  effect  was 
to  remove  from  contracts  which  the  parties  had  made  a  legal  im- 
pediment to  their  enforcement,  there  would  seem  to  be  no  doubt, 
in  the  light  of  the  other  authorities  we  have  refeiTed  to,  that  the 
conclusion  reached  was  the  only  just  and  proper  one.* 

In  the  State  of  Ohio,  certain  deeds  made  by  married  women 
were  ineffectual  for  the  purposes  of  record  and  evidence,  by  reason 
of  the  omission  on  the  part  of  the  officer  taking  the  acknowledg- 
ment to  state  in  his  certificate  that,  before  and  at  the  time  of  the 

1  Savings  Bank  v.  Allen,  28  Conn.  Welch     v,     Wadsworth,    30     Conn. 

97.     See  also  Sayings  Bank  v.  Bates,  149;   Wood  v,  Kennedy,  19  Tnd.  68; 

8  Conn.  505;  Andrews  v.  Russell,  7  Washbuni    v.    Franklin,    35    Barb. 

Blackf.  474;  Grimes  v.  Doe,  8  Blackf .  599;  Parmelee  v.    Lawrence,   48  III. 

371;  Thompson  v.  Morgan,  6  Minn.  331;    Danville  v.  Pace,  25  Grat.   I. 

292;     Parmelee     v.     Lawrence,     48  The    case    of    Gilliland   v.   Phillips, 

ni.    331.      In  Curtis  v.    Leavitt,   17  1  S.  C.  n.  s.  152,  is  contra;  but  it 

Barb.  309,  and  15  N.  Y.  9,  and  in  discusses    the    point  but  little,   and 

Woodruff  V.   Scruggs,   27   Ark.   26,  makes  no  reference  to  these  cases. 
8.  c.    11    Am.   Rep.  777,    a   statute         '  Satterlee  v.  Mathewson,  16  S.  & 

forbidding    the   interposition  of  the  R.    169,   and  2   Pet.  380.     And  see 

defence  of    usury  was  treated  as  a  Watson  v.  Mercer.  8  Pet.  88;  Lessee 

statute    repealing    a    penalty.       See  of  Dulany  v.  Tilghman,  6  G.  &  J. 

further,  Lewis  v.  Foster,  1  N.  H.  61;  461 ;  Payne  v.  Treadwell,  16  Cal.  220; 

Wilson  V.   Hardesty,  1  Md.  Ch.  66;  Maxey  v.  Wise,  25  Ind.  1. 
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grantor  making  the  acknowledgment,  he  matle  the  contents  knnwn 
to  her  by  reading  or  otherwise.  An  iict  was  aflerwanls  [MLNii'il 
which  provided  tli;it  "any  deed  heretofore  execnted  lair- 
[•  877]  suant  to  •  law.  by  hiisljinul  and  wife,  shall  bo  receivfd  in 
evidence  in  any  of  the  cmii'ts  of  this  State,  as  conveying 
the  estate  of  the  wife,  iiKhonjjh  the  magistrate  tjiiiinp  the  ac- 
knowledgment of  such  deed  shall  not  liave  certified  that  he  read 
or  made  known  the  contents  of  such  deed  before  or  at  the  tirae 
Bhe  acknowledged  the  execution  thereof."  This  statute.  tliou;;h 
with  8ome  hesitation  at  fii'st.  was  held  to  be  unobjectionable.  The 
deeds  with  the  defective  acknowledgment-s  were  regarded  by  the 
legislature  and  by  the  court  as  being  sufficient  for  the  pur]io<e  of 
conveying  at  least  the  grantor's  ecjuitable  estate  ;  and  if  suffiiieiit 
for  this  purpose,  no  vested  liyhts  would  be  disturbed,  or.wruii^ 
be  done,  by  making  them  reci'ivable  in  evidence  as  convcyjinoes.' 

Other  cases  go  much  farther  llian  this,  aiul  hold  that,  althouu'l  _a 
the  deed  was  originally  ineffectual  for  the  juirpose  of  conveying. 
the  title,  the  healing  statute  may  accomplish  the  intent  of  tli_« 
parties  by  giving  it  effect.'''     At  first  sight  these  cases  might  seei^Er 

'  Chestnut  p.   Shane's    Lessee,    IG  Todd,   41   MU.    0:13.     But   the   lcg^5s 

Ohio,  699,  overruling  Coiiuell  r.  dm-  LiIiitl-.   it  has  liccn  dvclari'd,  lias  ^^^^ 

nell,  6  Ohio,   358;    Good  r.  Z,TL'li,-r,  iiuiver  ti>  li'gHlizc  and  maki'  valid  t.  lie 

12  Ohio,  364;  Meddock  v.   Wilti;ktiis,  iki'd  of  nil  insane  person.      Koutsu  irtg 
12  Ohio,  377;   and  Silliman  r.  Cm 
mins,  13  Ohio,  116.     Of  the  diaser 
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to  go  beyond  the  mere  confirmation  of  a  contract,  and  to  be  at 

^east  technically  objectionable,  as  depriving  a  party  of 

property  *  without  an  opportunity  for  trial,  inasmuch  as  [*  878] 

tf^ey  proceeded  upon  the  assumption  that  the  title  still 

'"^tuained  in  the  grantor,  and  that  the  healing  act  was  required 

^'^T  the  purpose  of  divesting  him  of  it,  and  passing  it  over  to  the 

8ri*antee.^    Apparently,  therefore,  there  would  seem  to  be  some 

*<>rce  to  the  objection  that  such  a  statute  deprives  a  party  of 

^^sted  rights.     But  the  objection  is  more  specious  than  sound. 

-^f  all  that  is  wanting  to  a  valid  contract  or  conveyance  is  the 

^iDservance  of  some  legal  formality,  the  party  may  have  a  legal 

^ght  to  avoid  it:  but  this  right  is  coupled  with  no  equity,  even 

tiliough  the  case  be  such  that  no  remedy  could  be  afforded  the 

other  party  in  the  courts.     The  right  which  the  healing  act  takes 

Iway  in  such  a  case  is  the  right  in  the  party  to  avoid  his  contract,  — 

c^  naked  legal  right  which  it  is  usually  unjust  to  insist  upon,  and 

"which  no  constitutional  provision  was  ever  designed  to  protect.^ 

As  the  point  is  put  by  Chief  Justice  Parker  of  Massachusetts,  a 

party  cannot  have  a  vested  right  to  do  wrong  ;  ^  or,  as  stated  by 

the  Supreme  Court  of  New  Jersey,  '*  Laws  curing  defects  which 

would  otherwise  operate  to  frustrate  what  must  be  presumed  to 

be  the  desire  of  the  party  affected,  cannot  be  considered  as  taking 

tive;  bntin  justice  and  equity  it  did  Rumsey,  35  111.  362;    Alabama,  &c. 

not  leave  her  right  to  the  property  Ins.  Co.  v.  Boy  kin,  38  Ala.  510;  Orton 

untouched.     She  had  capacity  to  do  v.   Noonan,  23   Wis.    102;    Dade   v. 

the  act  in  a  form  prescribed  by  law  Medcalf,  9  Penn.  St.  108. 

for  her  protection.     She  intended  to         ^  In  Gibson  v.  Hibbard,  13  Mich. 

do  the  act  in  the  prescribed  form.  215,  a  check,  void  at  the  time  it  was 

She  attempted  to  do  it,  and  her  at-  given,  for  want  of  a  revenue  stamp, 

tempt  was  received  and  acted  on  in  was  held  valid  after  being  stamped  as 

good  faith.     A  mistake  subsequently  permitted  by  a    subsequent    act    of 

discovered  invalidates  the  act;  justice  Congress.       A    similar    ruling    was 

and  equity  require  that  she  should  not  made  in  Harris  v.  Rutledge,  19  Iowa, 

take  advantage  of  the  mistake ;   and  389.     The  case  of  State  v,  Norwood, 

she  has  therefore  no  just  right  to  the  12  Md.  195,  is  still  stronger.     The 

property.     She  has  no  right  to  com-  curative    statute    was    passed    after 

plain  if    the    law  which    prescribed  judgment  had  been  rendered  against 

forms  for  her  protection  shall  inter-  the  right  claimed  under  the  defective 

fere   to   prevent    her    reliance    upon  instrument,  and  it  was  held  that  it 

them  to  resist  the  demands  of  jus-  must   be    applied    by  the    appellate 

tice."     Similar  language  is  employed  court.     See  post,  p.  *38l. 

in  the  Pennsylvania  cases.     See  fur-         *  Foster  v,  Essex  Bank,  16  Mass. 

ther,  Dentzel  v,  Waldie,  30  Cal.  138.  245.     See  also  Lycoming  v.   Union, 

^  This  view  has    been    taken    in  15  Penn.  166,  170. 
some  similar  cases.     See  Russell  p. 
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nj  TMtad  >igbU>  Conrti  do  not  regard  rights  oti  veeted  con- 
itxj  to  the  JTwtfiTT  ud  equity  of  the  case." ' 
,  Tl>s  opanliaB  of  these  cases,  however,  must  be  carefully  n- 
■triotsd  to  tbejputiei  to  the  original  contract,  and  to  such  other 
panoB*  M  tuf.  bsTfl  eueoeeded  to  their  rights  with  no  greater 
•qnitiiM.  A.  inbeaqnent  botut  fide  purchaser  cannot  be  deprived 
of  tbe  pcypariy  which  he  has  acquired,  by  an  act  which  retro- 
^ptwtiv^  dapiiTW  hia  gnmtor  of  the  title  which  he  had  when 
th*  IHirnhtao  WM  made.  Conceding  that  the  invalid  deed  may 
1m  nado  good  m  between  the  pai-tieg,  yet  if,  while  it  remained 
invalid,  aod  the  grantor  still  retained  the  legal  title  to  the  land, 

a  tUld  person  has  purchased  and  received  a  conveyance, 
[*  STff]  with  no  notice  of  any  fact  which  should   *  preclude  his   ,^ 

yTHB'""g  an  equitable  as  well  as  a  legal  title  thereby,  ita^ 
VOOldvOt  be  in  the  power  of  the  legislature  to  so  confirm  the  orig- —  -. 
Ipaldsedai  to  divest  him  of  the  title  he  has  acquired.  The  poei  -g 
tion  of  the  ease  is  altogether  changed  by  this  purchase.  The  leg^i^^i 
tmaiano'longer  separated  from  equities,  but  in  the  hands  of  th^^g 
■pqond  poiehaser  is  united  with  an  equity  an  strong  as  that  ~ft'-  li 
fpiati  in  &vor  of  him  who  purchased  first.  Under  such  circun^^n. 
itinaw  oven  the  oourts  of  equity  must  recognize  the  right  of  tbz^e 
■f  pud  pnrobaser  as  best,  and  as  entitled  to  the  usual  protectic^^ 
vhieh  tike  law  accords  to  vested  interests.^ 

.  Newark,  25  N.  .1.  1!)7,     ing,  25  Tei.  108 :  Wriglit  e.  lUwkin*. 

!.  Junesville.  ;U  Wis,     28  Tci.  452.     The  legislnture  cannol 

^  (i^  N.  Y.     validate  an  invalid  trust  in  n  mil.  bj 

d  after  the  dentti  of  the  te«ti- 

e  vested  in  the  hein. 
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If,  however,  a  grantor  undertakes  to  convey  more  than  he  pos- 
sesses, or  contrary  to  the  conditions  or  qualifications  which,  for 
^he  benefit  of  others,  are  imposed  upon  his  title,  or  in  fraud  of 
^e  rights  of  others  whose  representative  or  agent  he  is,  so  that  the 
defect  in  his  conveyance  consists  not  in  any  want  of  due  formalit)% 
'^Or  in  any  disability  imposed  by  law,  it  is  not  in  the  power  of  the 
^^gidature  to  validate  it  retrospectively ;  and  we  may  add,  also, 
^Viat  it  would  not  have  been  competent  to  authorize  it  in  advance. 
^t:i  such  case  the  rights  of  others  intervene,  and  they  are  entitled 
^^  protection  on  the  same  grounds,  though  for  still  stronger  rea- 
sons, which  exist  in  the  case  of  the  bona  fide  purchasers  above 
^^:>eferred  to.^ 


\hi8  is  no  more  than  might  happen  in 
^nf  orciug  a  contract  or  decreeing  a  di- 
'vorce.  See  post^  p.  ♦384.  Also  Tall- 
man  o.  Janesville,  17  Wis.  71. 

^  In  Shook  V.  Brown,  61  Penn.  St. 
827,  the  facts  were  that  a  married 
woman  held  property  under  a  devise, 
with  an  express  restraint  npon  her 
power  to  alienate.     She  nevertheless 
gave  a  deed  of  the  same,  and  a  legis- 
lative act  was  afterwards  obtained  to 
validate  this  deed.    Held  void.    Ag- 
new,  J.  :    '^Many  cases   have  been 
cited  to  prove  that  this  legislation  is 
merely  confirmatory  and  valid,  begin- 
ning with  Baruet  v.  Barnet,  15  S.  & 
R.  72,  and  ending  with  Joumeay  v. 
Gibson,  66  Penn.  St.  57.     The  most 
of  them  are  cases  of  the  defective  ac- 
knowledgments of  deeds  of  married 
women.     But  there  is  a  marked  differ- 
enee  between  them  and  this.     In  all 
of  them  there  was  a  power  to  convey, 
and  only  a  defect  in  the  mode  of  its 
exercise.     Here  there  is  an  absolute 
want  of  power  to  convey  in  any  mode. 
In  ordinary  cases  a  married  woman 
baa  both  the  title  and  the  power  to 
convey  or  to  mortgage  her  estate,  but 
is  resected  merely  in  the  manner  of 
its  exercise.     This  is  a  restriction  it 
is  competent  for  the  legislature  to 
remove,  for  the  defect  arises  merely 
in  the  form  of  the  proceeding,  and 
not  in  any  want  of  authority.     Those 


to  whom  her  estate  descends,  because 
of  the  omission  of  a  prescribed  form, 
are  really  not  injured  by  the  valida- 
tion. It  was  in  her  power  to  cut 
them  off,  and  in  truth  and  conscience 
she  did  so,  though  she  failed  at  law. 
They  cannot  complain,  therefore,  that 
the  legislature  interferes  to  do  justice. 
But  the  case  before  us  is  different. 
[The  grantor]  had  neither  the  right 
nor  the  power  during  coverture  to  cut 
off  her  heirs.  She  was  forbidden  by 
the  law  of  the  gift,  which  the  donor 
imposed  upon  it  to  suit  his  own  pur- 
poses. Her  title  was  qualified  to  this 
extent.  Having  done  an  act  she  had 
no  right  to  do,  there  was  no  moral 
obligation  for  the  legislature  to  en- 
force. Her  heirs  have  a  right  to  say 
.  .  .  *  the  legislature  cannot  take  our 
estate  and  vest  it  in  another  who 
bought  it  with  notice  on  the  face  of  his 
title  that  our  mother  could  not  convey 
to  him.'  The  true  principle  on  which 
retrospective  laws  are  supported  was 
stated  long  ago  by  Duncan,  J.,  in  Un- 
derwood V.  Lilly,  10  S.  &  R.  101;  to 
wit,  where  they  impair  no  contract,  or 
disturb  no  vested  right,  but  only  vary 
remedies,  cure  defects  in  proceedings 
otherwise  fair,  which  do  not  vary  ex- 
isting obligations  contrary  to  their 
situation  when  entered  into  and  when 
prosecuted.''  In  White  Mountains 
B.  R.  Co.  V.  White  Mountains  R.  R. 
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We  have  already  referred  to  the  case  of  contracts  hy  miinicipal 
corporations  which,  when  made,  were  in  excess  of  their  authorily, 
but  Bub§equently  have  been  confirmed  by  legislative  action.  If 
the  contract  is  one  which  the  le<riBlature  might  originally  have 
authorized,  the  case  falls  within  the  principle  above  laid  down, 
and  the  rifiht  of  the  legislature  to  confirm  it  must  be  recognized.' 
This  principle  is  one  which  has  very  often  been  acted  upon  in  tlie 
case  of  mtuiicipal  subscriptions  to  works  of  internal  iinproveiuent, 
where  the  original  undertaking  was  without  authority  of  ]aw,uD(l 
the  authority  given  was  conferred  by  statute  retrospectively-' 

It  has  not  usually  been  regarded  as  a  circumstance  of  impor- 
tance in  these  cases,  whether  the  enabling  act  was  before  or  after 
the  corporation  had  entered  into  the  contract  in  question  :  and  if  "3 
the  legislature  possesses  that  complete  control  over  the  subject  o^^ 
taxation  by  municipal  corporations  which  haa  been  declared  itrr^ 

Cci.  of  N.  11.,  50  N.  U.  50,  H  was  do-  must  be  of  such  a  character  tbatUi-.^ 

cidcd    that    the    legislature    had   no  Ipgialnture    is   authorized   to   provid^K 

power,  n*  ngtiinst  non-Basenting  par-  for    it    hy  taxation.       The    mrUiCH^^ 

ticR,  to  validate  a  fraudulent  aaXv  of  adopted  must    be  one  liable  to  i^^h 

corporate  property.     In  Altcr's  Ap-  constitutional  objection.     It  luust  *~  -» 

peal.  OT  Penn.  St-  it^l.    B.  C-   5  Am.  sucli   as   the   legislatEire   might  orij^  -*- 

Bo]i.    433,    the    Supreme    Court    of  nally  have  authorized  had  it  SMn  tL  ~4 

Pvn Day Ir aula  d^ared  it  incompetent  With  these  restrictions,  wherw  w<nr-A 

for  the  legblature,  after  the  death  of  of  this  character  has  been  done.      J 

a  party,  to  empower  the  courts  to  cur-  think  it  competent  for  the  legishitus-A 

rcct  a  mistake  in  bis  nill  which  reii-  to  supply  a  defect  of  authority  in  tb« 
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cases,  it  is  difficult  to  perceive  how  such  a  corporation  can 
sfally  contest  the  validity  of  a  t^pecial  statute,  which 
ftnctions  a  contract  previously  made  by  the  *  cor*  [*  880] 
)n,  and  which,  though  at  the  time  lUtra  vires^  was 
heless  for  a  public  and  local  object,  and  compels  its  per- 

ice  through  an  exercise  of  the  power  of  taxation.^ 

Hasbroack  v.  Milwaukee,  13  property  of  one  individual  or  corpo- 
,  it  appeared  that  the  city  of  ration  and  transfer  it  to  another." 
kee  had  been  authorized  to  This  reasoning  is  of  course  to  be  un- 
i  for  the  construction  of  a  derstood  in  the  light  of  the  particular 
at  an  expense  not  to  exceed  case  before  the  court ;  that  is  to  say, 
0.  A  contract  ^as  entered  a  case  in  which  the  contract  was  to  do 
the  city  providing  for  a  larger  something  not  within  the  ordinary 
ture ;  and  a  special  legislative  functions  of  local  government.  See 
afterwards  obtained  to  ratify  the  case  explained  and  defended  by 
e  court  held  that  the  subse-  the  same  eminent  judge  in  Mills  v. 
^islative  ratification  was  not  Charlton,  20  Wis.  413.  Compare  Fisk 
t,  propria  vigore,  and  without  v,  Kenosha.  26  Wis.  26,  33,  Knapp 
)  that  such  ratification  was  v.  Grant,  27  Wis.  147,  and  Single  o. 
1  with  the  assent  of  the  city.  Supervisors  of  Marathon,  38  Wis.  363, 
[>een  subsequently  acted  upon  in  which  the  right  to  validate  a  con- 
rmed  by  it,  to  make  the  con-  tract  which  might  originally  have 
•ligatory  upon  the  city.  The  been  authorized  was  fully  affirmed, 
ly,  per  Dixon,  Ch.  J.:  **  The  And  see  Marshall  v.  Silliman,  61  111. 
I  is,  can  the  legislature,  by  218,  225,  opinion  by  Chief  Justice 
ing  the  existence  of  a  previ-  Lawrence,  in  which,  after  referring  to 
3id  contract,  and  authorizing  Harward  v.  St.  Clair,  &c.  Drainage 
large  by  the  city,  or  in  any  Co.,  51  111.  130,  People  v.  Mayor  of 
iy,  coerce  the  city  against  its  Chicago,  51  111.  30,  Hessler  v.  Drain- 
»  a  performance  of  it,  or  does  age  Com'rs,  53  111.  105,  and  Loving- 
require  the  assent  of  the  city,  ston  v.  Wider,  53  111.  302,  it  is  said, 
as  of  the  legislature,  in  order  **  These  cases  show  it  to  be  the  settled 
3  the  obligation  binding  and  doctrine  of  this  court,  that,  under  the 
us?  I  must  say  that,  in  my  constitution  of -1848,  the  legislature 
the  latter  act,  as  wel)  as  the  could  not  compel  a  mimicipal  corpo- 
is  necessary  for  that  purpose,  ration  to  incur  a  debt  for  merely  local 
',  without  it  the  obligation  can-  purposes,  against  its  own  wishes,  and 
nforced.  A  contract  void  for  this  doctrine,  as  already  remarked,  has 
capacity  in  one  or  both  of  the  received  the  sanction  of  express  en- 
ing  parties  to  enter  into  it  is  actment  in  our  existing  constitution. 
»ntract ;  it  is  as  if  no  attempt  That  was  the  effect  of  the  curative 
Teement  had  ever  been  made,  act  under  consideration,  and  it  was 
admit  that  the  legislature,  of  therefore  void."  The  cases  of  Guil- 
choice,  and  against  the  wishes  ford  v.  Supervisors  of  Chenango,  18 
r  or  both  of  the  contracting  Barb.  615,  and  13  N.  Y.  143,  Brews- 
can  give  it  life  and  vigor,  is  ter  v.  Syracuse,  19  N.  Y.  116,  and 
\  that  it  is  within  the  scope  of  Thomas  v.  Leland,  24  Wend.  65,  es- 
re  authority  to  devest  settled  pecially  go  much  further  than  is  nec- 
f  property,  and  to  take  the  essary  to  sustain  the  text    See  also 
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[•881]  •Not  is  it  important  in  any  of  the  cases  to  wliicli  wp 
have  referred,  that  the  legislative  act  which  cures  llic 
irregularity,  defect,  or  want  of  onjiinal  aulliority.  was  passed  after 
suit  brought,  in  which  such  irret;iilarity  or  defect  became  matrer 
of  importance.  The  brincinfr  of  suit  vests  in  a  party  no  ritrht  to 
a  particular  decision ;  ^  and  his  case  must  lie  determined  on  llie 
law  as  it  stands,  not  when  the  suit  was  lu-oiipht,  hnt  when  llip 
judgment  is  rendered.^     It  lias  been  held  that  a  statute  allowin'; 


Bartholomew  r.  Harwinton.  33  Conn. 
408:  People  v.  Mitchell,  Uri  N,  Y. 
661;  Bsrbonr  v.  Camden.  51  Mp,  BitS; 
WeiBter  b.  Hade.  52  Penn.  St.  47!; 
State  D.  Sullivnn.  43  111.  413:  .Tnlin- 
■on  V.  Catnpbell.  49  111.  Hn.  In  Drew- 
rter  V.  Sjracuse.  parties  lind  oon- 
Btmcted  a  sewer  for  the  city  at  n 
stipalated  price,  which  had  hpoii  fiiOy 
paid  to  them.  The  charti-r  of  Uip 
t&tj  forbade  the  payment  of  e:(tra 
oompensatjon  to  contrnctors  in  nny 
cas«.  The  legislature  aftjTwards 
paased  an  act  empowering  the  Com- 
mon Council  of  Syracuse  ti>  .issos.o. 
collect,  and  pay  over  the  furtlu-r  num 
of  $600  in  addition  to  the  contrnct 
price;  and  this  act  was  hcM  roiiRtitii- 
tional.  In  Thomaa  v.  T.eland,  certain 
parties  had   given  bond  to  the  St^ite, 


of  the  bond,  the  case  is  thp  ordinnry 
one  of  local  taxaUoii  to  ninke  nr  im- 
prove ahij,'hwsy.  Tf  such  an  act  W 
otherwise  constitutional,  we  dn  nr>t 
see  how  the  circumstance  that  a  l-mid  . 
hiid   before  been   give 


deira 


froTi 


v.ilidity.  Should  an  iudividna!  vnlnn-  j 
tecr  to' secure  a  sum  of  money,  in  iM'  J 
properly  !e\-iable  by  way  of  tax  on  : 
town  or  county,  there  wriuM  hf  noth- 
ing in  the  nature  of  Buch  an  arraiice^* 
ment  which  would  preclude  the  lecis^ 
lature  from  resorting,  by  way  of  ta^^ 
to  those  who  are  primarily  and  mo^r— 
justly  liable.  Even  should  be  pay  tl-».( 
money,  what  is  there  in  the  constit»j- 
tion  to  precliiile  his  being  n-imbursevf 
by  a  tax."  Here,  it  will  be  perceive*!, 
the  corporation  was  compelled  to  a*- 
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ftniendments  to  indictments  in  criminal  cases  might  constitution- 
^y  be  applied  to  pending  suits ;  ^  and  even  in  those  States  in 
^liich  retrospective  laws  are  forbidden,  a  cause  must  be  tried 
^Oder  the  rules  of  evidence  existing  at  the  time  of  the  trial, 
^bough  different  from  those  in  force  when  the  suit  was  com- 
menced.^   And  if  a  case  is  appealed,  and  pending  the  appeal  the 
-^^w  is  changed,  the  appellate  court  must  dispose  of  the  case  under 
^lie  law  in  force  when  their  decision  is  rendered.^ 

But  the  healing  statute  must  in  all  cases  be  confined  to  validat- 
^tig  acts  which  the  legislature  might  previously  have  au- 
t;]iorized.  *  It  cannot  make  good  retrospectively  acts  or  [*  882] 
contracts  which  it  had  and  could  have  no  power  to  per- 
mit or  sanction  in  advance.^  There  lies  before  us  at  this  time  a 
volume  of  statutes  of  one  of  the  States,  in  which  are  contained 
acts  declaring  certain  tax-rolls  valid  and  effectual,  notwithstand- 
ing the  following  irregularities  and  imperfections :  a  failure  in  the 
supervisor  to  carry  out  separately,  opposite  each  parcel  of  land  on 
the  roll,  the  taxes  charged  upon  such  parcel,  as  required  by  law ; 


>  State  r.  Manning.  11  Tex.  402. 

s  Rich  17.  Flanders,  39  N.  U.  304. 

•  State  9.  Norwood,  12  Md.  195. 
In  Eaton  v.  United  States,  5  Crancb, 
281,  a  vessel  had  been  condemned  in 
admiralty,  and  pending  an  appeal  the 
act  under  which  the  condenmation 
was  declared  was  repealed.  The 
conrt  held  that  the  cause  must  be 
considered  as  if  no  sentence  had  been 
pronounced;  and  if  no  sentence  had 
been  pronounced,  then,  after  the  ex- 
piration or  repeal  of  the  law,  no  pen- 
alty could  be  enforced  or  punishment 
Inflicted  for  a  violation  of  the  law 
committed  while  it  was  in  force,  un- 
less some  special  provision  of  statute 
xras  made  for  that  purpose.  See  also 
Schooner  Rachel  v.  United  States, 
a  Cranch,  329;  Commonwealth  v, 
Doane,  1  Binney,  601;  United  States 
V,  Passmore,  4  Dall.  372;  Common- 
wealth V,  Marshall,  11  Pick.  350; 
Commonwealth  v.  Kimball,  21  Pick. 
873;  Hartung  v.  People,  22  N.  Y. 
100;  Union  Iron  Co.  v.  Pierce,  4 
Hiss.  827;  Norris  p.  Crocker,  13  llow. 


129;  Insurance  Co.  v.  Ritchie,  5  Wall. 
541 ;  Ex  parte  McCardle,  7  Wall.  506 ; 
United  States  v.  Tyner,  11  Wall.  88; 
ETngle  t;.  Shurtz,  1  Mich.  150.  In  the 
McCardle  case  the  appellate  jurisdic- 
tion of  the  United  States  Supreme 
Court  in  certain  cases  was  taken  away 
while  a  case  was  pending.  Per  Chase, 
Ch.  J.:  ^^Jurisdiction  is  power  to 
declare  the  law;  and  when  it  ceases 
to  exist,  the  only  function  remaining 
to  the  court  is  that  of  announcing  the 
fact  and  dismissing  the  cause.  This 
is  not  less  clear  upon  authority  than 
upon  principle."  But  where  a  State 
has  jurisdiction  of  a  subject,  e.  g. 
pilotage,  until  Congress  establishes 
regulations,  and  penalties  are  incurred 
under  a  State  act,  and  afterwards 
Congress  legislates  on  the  subject, 
this  does  not  repeal,  but  only  sus- 
pends the  State  law;  and  a  penalty 
previously  incurred  may  still  be  col- 
lected. Sturgis  V,  Spofford,  45  N.  Y. 
446. 

*  Kimball  v.  Rosenthal,  (Sup.  Ct. 
Wis.)  5  Cent.  Law  Journal,  372. 
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&ilure  in  the  Bupervisor  to  sign  the  certifie»te  attached  to  the 
»11 ;  a  feilure  in  the  votere  of  the  township  to  designat«,  as  re- 
quired hy  law,  in  a  ci?rtain  vote  I13-  which  they  had  asstimed  the 
jByment  of  hounty  moneys,  whetlier  they  should  be  raised  by  tax 
ll^  loan  ;  currection^i  made  in  the  roll  by  the  supervisor  after  it  had 
in  delivered  tu  the  collector  ;  the  inuliiding  hy  the  supervisor 
B  sum  to  bo  raised  for  township  purposes  without  the  previous 
of  the  township,  as  required  by  law ;  adding  to  the  roll  a 
to  be  raised  which  could  not  lawfully  be  levied  by  taxation 
Without  legislative  authority  ;    the   failure  of  the  supervisor  to 
make  out  the  roll  within  the  time  required  by  law  ;  and  the  acci-      ^^ 
dental  omission  of  a  parcel  of  land  which  should  have  been  era--~.__ 
hraued  by  tlie  roll.     In  each  of  tijese  cases,  except  the  lost,  th^^^ 
act  reijuired  by  law,  and  which  failed  to  be  performed,  might  b^ 
previous  legislation  have  been  dispensed  with ;  and  perhaps  in  th-  ^^^^ 
last  case  there  might  be  question  whether  the  roll  was  renders  .s~sd 
invalid  by  the  omission  referred  to,  and,  if  it  was,  whether  tt—- ^g 
subsequent  act  could  legalize  it.^     But  if  township  officers  shou^j^ 
assume  to  do  acta  under  the  power  of  taxation  whicli  could  n   .^( 
lawfully  he  justified  as  an  exercise  of  that  power,  no  suhseque  -»ji 
legislation  uould  make  them  good.    If,  for  instance,  a  part  of  ifte 
property  in  a  t<ixing  district  should  be  assessed  at  one  rate,  and  a 
part  at  another,  for  a  burden  resting  equally  upon  all,  there  wouM 
be  no  such  apportionment  as  is  essential   to  taxation,  and  the 
roll  would  he   beyond  the  reach  of  curative  legislation.'     And 
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if  persons  or  property  should  be  assessed  for  taxation  *in  [*  883] 
^  district  which  did  not  include  them,  not  only  would  the 
^issessment  be  invalid,  but  a  healing  statute  would  be  ineffectual 
to  chai'ge  them  with  the  burden.^  In  such  a  case  there  would  be 
^  fatal  want  of  jurisdiction  ;  and  even  in  judicial  proceedings,  if 
^Ikere  was  originally  a  failure  of  jurisdiction,  no  subsequent  law 
confer  it.' 


Statutory  Privileges  and  JExemptions. 

The  citizen   has  no  vested  right  in  statutory  privileges  and 
Exemptions.     Among  these  may  be  mentioned, — exemptions  from 
"^he  performance  of  public  duty  upon  juries,  or  in  the  militia,  and 
^he  like ;  exemptions  of  property  or  person  from  assessment  for  the 
})urposes  of  taxation  ;  exemptions  of  property  from  being  seized 
fDn  attachment,  or  execution,  or  for  the  payment  of  taxes ;  ex- 
emption from  highway  labor,  and  the  like.     All  these  rest  upon 
reasons  of  public  policy,  and  the  laws  are  changed  as  the  varying 
circumstances  seem  to  require.     The  State  demands  the  perform- 
ance of  military  duty  by  those  persons  only  who  are  within  cer- 
tain specified  ages ;  but  if,  in  the  opinion  of  the  legislature,  the 
public  exigencies  should  demand  military  service  from  all  other 
persons  capable  of  bearing  arms,  the  privilege  of  exemption  might 
be  recalled,  without  violation  of  any  constitutional  principle.    The 
&ct  that  a  party  had  passed  the  legal  age  under  an  existing  law, 
and  performed  the  service  demanded  by  it,  could  not  protect  him 
against  further  calls,  when  public  policy  or  public  necessity  was 


tax  sale  effected  by  fraudulent  combi- 
nation between  the  oflBicers  and  the 
purchasers.     In  Miller  v.  Graham,  17 
Ohio,  K.  8.  1,  a  statute  validating  cer- 
tain ditch  assessments  was  sustained, 
HotwiUistanding  the  defects  covered 
by  it  were  not  mere  irregularities;  but 
that  statute  gave  the  parties  an  oppor- 
tunity to  be  heard  as  to  these  defects. 
1  See  Wells  17.  Weston,  22  Mo.  385 ; 
People  V.  Supervisors  of  Chenango, 
11  N.   Y.  563;    Hughey's  Lessee  v, 
Howell,  2   Ohio,  231;    Covington  e. 
Soothgate,  15  B.  Monr.  491 ;  Morf  ord  o. 
TJnger,  8 Iowa,  S2;  post,  pp.  ♦499,  ♦500. 
'  So  held  in  McDaniel  v.  Correll, 


19  111.  228,  where  a  statute  came  un- 
der consideration  which  assumed  to 
make  valid  certain  proceedings  in 
court  which  were  void  for  want  of 
jurisdiction  of  the  persons  concerned. 
See  also  Denny  v.  Mattoon,  2  Allen, 
361 ;  Nelson  v.  Rountree,  23  Wis. 
367;    Griffin's  £x'r  v.  Cunningham, 

20  Grat.  109,  per  Joynes,  J. ;  Rich- 
ards v.  Rote,  68  Penn.  St.  248 ;  State 
p.  Doherty,  60  Me.  504;  Pryor  v.  Dow- 
ney, 50  Cal.  388 ;  s.  c.  19  Am.  Rep.  656. 
Walpole  t;.  £lliott,  18  Ind.  259,  is  dis- 
tinguishable from  these  cases.  In  that 
case  there  was  not  a  failure  of  juris- 
diction, but  an  irregular  exercise  of  it. 
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thought  to  require  them,'  In  like  manner,  exemptions  from  titx- 
ation  are  always  subject  to  leL-idl,  when  tliey  Iiave  been  granteii 
merely  as  a  privilege,  and  not  for  a  consideration  received  Iiy  ihe 
public  ;  as  in  the  case  of  exemption  of  buildings  for  religious  or 
educational  purposes,  and  the  liJie.-  So,  also,  are  exemptions  of 
property  from  execution.^  So,  a  license  to  carry  on  a  piirticular 
trade  for  a  specified  period,  may  be  recalled  before  the  period  hiis 
elapsed.*  So,  as  before  stated,  a  penally  given  by  statute  may  be 
taken  away  by  statute  at  any  time  before  judgment  is  recovered.' 
So  an  offered  bounty  may  be  recalled,  except  as  to  so  much  as 

was  actually  earned   while   the  offer  was   a   contlnuiii^^ 
[•  884]  one  ;  •  and  the  fact  that  a  party  has  pnrcliased  propert^^^ 

or  incurred  expenses  in  preparation  for  earning  the  bouiit— ^ 
cannot  preclude  the  recall."     A  franchise  granted  by  the  Stat_     , 

•  Commonwealth  v.  Bird,  12  Miiss.  uiiltss  a  foe  was  paid  for  the  liceiis-  __, 
443;  Swindle  p.  Brooks,  34  Geo.  117  ;  mid  «ell-consi(iLTed  cases  huld  that  ;, 
Mayer,  Bx  parte,  '27  Tei.  71.');  may  be  evi'ii  tlieii.  See  .\<liiiiia  ,._ 
Bragg  p.  People,  78  111.  328;  Muure  llaekett,  r>  Gray,  5117;  Mutropulit,;,,, 
V.  Cms,  10  Kan.  288;  Murphy  n.  Peo-  Board  of  Excise  v.  Barrie,  111  S,  ^-. 
pie,  37   m.   447;  State  w.  Miller,  2  i}7>7:  a.,h.  p.  'J^H,  iiute. 

Blackf.  35;  State  v.   Quimby,  ol  Me.  «  Orkntal  Bank  r.  Freeze,  S  She;>. 

895;    Stabi   i>.   Wright,   53   Me.   li-^S;  h\'.>.       The    statute    authi^riited    tbts 

Stale  P.  Forahner,  43  N.  H.  80.     And  jjlaiiitiff.  suing  for  a  broaeh  of  a  pris- 

gee  Dale  b.  The  Governor,  3  Stew,  uii  l>oiul,  to  recover  the  aniiiinit  of  Ij/3 

887.  juil^'Taeiit   and   costs.      This   was  r.- 

*  Seeanfe, pp. *'iS0,*281, and  notes,  ^^^rded  Ijy  the  court  us  in  the  iiatUM 
All  the  caaes  caucede  the  right  in  the  of  a  penalty ;  and  it  huh  tliereftire 
legislature  to  recall  an  exenijilioii  hold  comgii'teiit  for  tiie  legislature, 
from  taxation,  when  not  resting  upon  even  after  breach,  to  so  modify  Ihe 
contract  The  subject  was  considered  law  as  to  littiit  the  plaintiff's  recovery 
'a  People  p.  Roper,  35  N.  Y.  GJO,  iu  to   his    actual    damages. 
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with  a  reservation  of  a  right  of  repeal  must  be  regarded  as  a 

mere  privilege  while  it  is  suffered  to  continue,  but  the  legislature 

may  take  it  away  at  any  time,  and  the  grantees  must  rely  for  the 

perpetuity  and  integrity  of  the  franchises  granted  to  them  solely 

upon  the  faith  of  the  sovereign  grantor.^    A  statutory  right  to 

have  cases  reviewed  on  appeal  may  be  taken  away,  by  a  repeal  of 

the  statute,  even  as  to  causes  which  had  been  previously  appealed.^ 

A  mill-dam  act  which  confers  upon  the  person  erecting  a  dam  the 

nght  to  maintain  it,  and  flow  the  lands  of  private  owners  on  pay- 

^^g  such  compensation  as  should  be  assessed  for  the  injury  done, 

^^y  be  repealed  even  as  to  dams  previously  erected.®    These 

lustrations  must  su£Bce  under  the  present  head. 

Consequential  Injuries, 

It  is  a  general  rule  that  no  one  has  a  vested  right  to  be  pro- 
^ot;ed  against  consequential  injuries  arising  from  a  proper  exer- 
piSe  of  rights  by  others.*  This  rule  is  peculiarly  applicable  to 
^'^juries  resulting  from  the  exercise  of  public  powers.  Under  the 
I^lice  power  the  State  sometimes  destroys,  for  the  time  being,  and 
P^X'haps  permanently,  the  value  to  the  owner  of  his  property,  with- 
out affording  him  any  redress.  The  construction  of  a  new  way 
^^  the  discontinuance  of  an  old  one  may  very  seriously  affect  the 
^^ue  of  adjacent  property ;  the  removal  of  .a  county  or  State  cap- 
ital will  often  reduce  very  largely  the  value  of  all  the  real  estate 
^f  the  place  from  whence  it  was  removed  ;  but  in  neither  case 
^an  the  parties,  whose  interests  would  be  injuriously  affected, 
^ijjoin  the  act,  or  claim  compensation  from  the  public.^  The  gen- 
^t^  laws  of  the  State  may  be  so  changed  as  to  transfer,  from  one 
town  to  another,  the  obligation  to  support  certain  individuals,  who 
^ay  become  entitled  to  support  as  paupers,  and  the  Constitution 
^ill  present  no  impediment.®    The  granting  of  a  charter  to  a  new 

^  Per  Smith,  J.,  in  Pratt  v.  Brown,  *  For  the  doctrine  damnum  absque 

^  Wis.  611.     See /MW(,  pp.  ♦578-*579,  injuria^    see  Broom's  Maxims,    185; 

X^ote.  Sedgwick  on  Damages,  30,  112. 

«  Ex  parte  McCardle,  7  Wall.  506.  *  See  an/«,  p.  •^OS,  and  cases  cited 

*  Pratt    V.   Brown,   3   Wis.    603.  in   note.     Also  Wilkinson  v.   Cheat- 

%ut  if  the  party  maintaining  the  dam  ham,  43  Geo.  258;  Fearing  v.  Irwin, 

\iBd  paid  to  the  other  party  for  the  55  N.  Y.  486. 

permanent  flowing  of  his  land,  a  com-  ^  Goshen  v.   Richmond,  4  Allen, 

pensation  assessed  ander  the  statute,  460 ;    Bridge  water  v.   Plymouth ,   97 

it  might  be  otherwise.  Mass.  390. 
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corporstion  may  80metini(?s  rciuler  valueless  the  franchise  of  an 
existing  corporation  ;  but  unless  tlie  State  by  contract  lias  itie- 

cluded  itself  from  such  nvw  ^nint,  the  incitlciital  iujiirv 
[•385]  •  can  constitule  no  "lisiacle.^     Bat  in(iec<l  it  seems  idle 

to  specify  instances,  innsnnich  as  all  changes  in  the  laws 
of  the  State  are  liable  to  inliict  incitlental  injury  upon  imiiviiluals,^ 
and,  if  every  citizen  was  eutilleil  lo  remuneration  for  snch  injurv 
the  most  beneficial  and  necessary  clianges  in  the  law  might  h"..*. 
found  impracticable  of  uecdinplishment. 

We  have  now  endeavort;<l  to  indicate  what  arc  and  what  ''"^ 
not  to  be  regarded  as  vested  rii^'hts,  and   to  classify  tlie  ca-es 
which  individual  interests,  in   p<issession  or  expectancy,  are  jj  ^, 
tected  against  being  devested  by  llie  direct  iiUerposition  of  lew^ ,;._ 
lative  authority.     Some  other  cases  may  now  tie  eonsidei-td,    j,^ 
which  legislation  has  eiuleavincd  to  eonliol  parties  as  to  the  in.t/,. 
ner  in  which  they  shonkl  make  use  of  their  property,  or  has  jiej. 
mitted  claims  to  be  creafetl  against  it  tiirough  the  action  of  or/jcr 
parties  against  the  will  of  the  owners.     We  do  not  allude  now  ui 
the  control  which  the  State  may  pll^sess  througii  an  exereisc  ut" 
the  police  power,  —  a  power  whifh  is  merely  one  of  reguliiiiim 
with  a  view  to  the  best  interests  and  the  most  complete  eiijoymeni 
of  rights  by  all,  —  but  to  that  whicli,  under  a  claim  of  State  [luliiy, 
and  without  any  reference  to  wrongfid  act  or  omission  liy  tlie 
owner,  would  exercise  a  .supervision  over  his  enjoyment  of  uii- 

1  The     State     of      Massiu-lnLwlts     tiie  value  of  the  first  franchise,  if  not 
granted    to   a    eorporutiim    l\f    ri'jlit     to     rfiiiicr    it     altogrtltt-r    wortlilr^s. 
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doubted  rights,  or  which,  in  some  cases,  would  compel  him  to 
^^^oognize  and  satisfy  demands  upon  his  property  which  have  been 
^^^ated  without  his  assent. 

In  former  times  sumptuary  laws  were  sometimes  passed,  and 
tl^ey  were  even  deemed  essential  in  republics  to  restrain  the  lux- 
^^y  80  fatal  to  that  species  of  government.^    But  the  ideas  which 
^Xjggested  such  laws  are  now  exploded  utterly,  and  no  one  would 
^^riously  attempt  to  justify  Xhem  in  the  present  age.     The  right 
^f  every  man  to  do  what  he  will  with  his  own,  not  interfering 
>^ith  the  reciprocal  right  of  others,  is  accepted  among  the  funda- 
^^entals  of  our  law.     The  instances  of  attempt  to  interfere  with 
it  have  not  been  numerous  since  the  early  colonial  days.     A 
notable  instance  of  an  attempt  to  substitute  the  legislative  judg- 
tnent  for  that  of  the  proprietor,  regarding  the  manner  in  which 
lie  should  use  and  employ  his  property,  may  be  mentioned.     In 
the  State  of  Kentucky  an  act  was  at  one  time  passed  to  compel 
the  owners  of  wild  lands  to  make  certain  improvements  upon 
them  within  a  specified  time,  and  declared  them  forfeited  to  the 
State  in  case  the  statute  was  not  complied  with.     It  would  be 
difficult  to  frame,  consistently  with  the  general  principles  of  free 
government,  a  plausible  argument  in  support  of  such  a  statute. 
It  was  not  an  exercise  of  the  right  of  eminent  domain,  for  that 
appropriates  property  to  some  specific  public  use  on  making  com- 
pensation.    It  was  not  taxation,  for  that  is  simply  an  apportion- 
ment of  the  burden  of  supporting  the  government.     It  was  not  a 
police  regulation,  for  that  could  not  go  beyond  preventing 
an  improper  use  of  the  land  with  reference  to  *  the  due  exer-  [*  386] 
cise  of  lights  and  enjoyment  of  legal  privileges  by  othera. 
It  was  purely  and  simply  a  law  to  forfeit  a  man's  property,  if  he 
failed  to  improve  it  according  to  a  standard  which  the  legislature 


^  Montesq.  Sp.  of  the  Laws,  B.  7. 
Such  laws,  though  common  in  some 
coantries,  have  never  been  numerous 
in  England.     See  references  to  the 
legislation  of    this  character,   4  Bl. 
Com.  170.     Some  of  these  statutes 
prescribed  the  number  of  courses  per- 
missible at    dinner  or    other   meal, 
while  others  were  directed  to  restrain- 
ing extravagance  in  dress.     See  Hal- 
lam,  Mid.  Ages,  c.  9,  pt.  II. ;  and  as 
to   Roman  sumptuary  laws,  Encyc. 


Metrop.  Vol.  X.  p.  110.  Adam  Smith 
said  of  such  laws,  **  It  is  the  highest 
impertinence  and  presumption  in 
kings  and  ministers  to  pretend  to 
watch  over  the  economy  of  private 
people,  and  to  restrain  their  expense, 
either  by  sumptuary  laws,  or  by  pro- 
hibiting the  importation  of  foreign 
luxuries.''  Wealth  of  Nations,  B.  2, 
c.  3.  As  to  prohibitory  liquor  laws, 
see  po8tj  pp.  ♦581-*5b4. 
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hftd  prescribed.  To  sucti  .1  jmwe!',  if  possessed  by  tlic  ^nnv- 
ment,  theve  eould  be  no  liiiiit  but  tlie  le<,'isbit i ve  (bserctunK  iUj.i 
if  defensible  on  pviiieiiile,  tlieii  ;i  law  wiiicb  sbnuhl  iiutlimizi;!!!!' 
officer  to  enter  a  mim's  (hvellinj^  iiiid  seisie  mid  couli^ciUt.-  Iiis  fur- 
niture if  it  fell  below,  or  his  food  if  it  cxceedtnl.  an  e^^ll-li^lJl.l 
legal  standard,  wonld  be  ei[iijilly  so.  But  in  a  free  eutiiilnsiirli 
laws  when  mentioned  are  cundenined  iusiinclively.' 

But  cases  may  sometimes  present  themselves  in  which  im- 
provements actually  made  by  one  man  u]piiii  the  land  of  hdoiIik. 
even  though  against  (ho  will  of  the  owner,  oiii;ht  on  fjiiRimi^  if 
strict  equity  to  constitute  a  eli;ni;e  uimn  the  laud  iniprciviil.  Il 
they  have  been  made  iu  j,'oi>d  f'aitb,  and  under  a  reasoindih' i-^- 
peetation  on  the  part  of  the  jiersun  muking  them,  that  !if  war-  t" 
i-eap  the  benefit  of  tbem,  aud  if  the  owner  has  sluoil  by  ;ur1  suf- 
fered them  to  be  made,  but  afterwards  has  recovered  the  hunl  ;iiiii 
appropriated  the  improveuients,  it  would  seeiu  that  there  imw 
exist  against  him  at  least  a  strong  equitable  ebiiui  fi)r  veiiiihiiiM;- 
ment  of  the  expenditures  made,  and  perhaps  an  suffieient  rtn-i'ii 
why  provision  should  not  be  nuule  by  law  for  their  recovery. 

Aecoi'dingly  in  the  sevei'al  States  statutes  will  be  foumi  "lii'.l' 
undertake  to  provide  for  these  eijuitable  elaiins.  These  t-uiliitc- 
are  commonly  known  as  hfll-riiK-nt  hin-i ;  and  as  an  illaslriitiini 
of  the  whole  class,  we  give  the  fubslanee  of  that  adopted  in  Ver- 
mont.    It  provided  that  after  reeovery  in  ejectment,  where  ht  iir 
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th  the  owner,  unless  it  should  appear  that  the  owner  had  failed 
fulfil  such  contract  on  his  part.^ 

This  statute,  and  similar  ones  which  preceded  it,  have  been 
judged  constitutional  by  the  Supreme  Court  of  Vennont,  and 
ve  frequently  been  enforced.  In  an  early  case  the  court  ex- 
ined  the  principle  of  these  statutes  as  follows :  ^^  The  action 
betterments,  as  they  are  now  termed  in  the  statute,  is  given 

the  supposition  that  the  legal  title  is  found  to  be  in  the 
intiff  in  ejectment,  and  is  intended  to  secure  to  the  defendant 

fruit  of  his  labor,  and  to  the  plaintiff  all  that  he  is  justly 
itled  to,  which  is  his  land  in  as  good  a  situation  as  it  would 
''€  been  had  no  labor  been  bestowed  thereon.  The  statute  is 
hly  equitable  in  all  its  provisions,  and  would  do  exact  justice 
he  value  either  of  the  improvements  or  of  the  land  was 
ays  correctly  estimated.  The  principles  upon  which  it  is 
nded  are  taken  from  the  civil  law,  where  ample  provision  was 
le  for  reimbursing  the  bona  fide  possessor  the  expense  of  his 
movements,  if  he  was  removed  from  his  possession  by  .the 
i\  owner.  It  gives  to  the  possessor  not  the  expense  which  he 
laid  out  on  the  land,  but  the  amount  which  he  has  increased 
value  of  the  land  by  his  betterments  thereon  ;  or,  in  other 
ds,  the  difference  between  the  value  of  the  land  as  it  is  when 
owner  recovers  it,  and  the  value  if  no  improvement  had  been 
e.  If  the  owner  takes  the  land  together  with  the  improve- 
its,  at  the  advanced  value  which  it  has  from  the  labor  of  the 
;essor,  what  can  be  more  just  than  that  he  should  pay  the 
jrence?  But  if  he  is  unwilling  to  pay  this  difference,  by 
ng  a  deed  as  the  statute  provides,  he  receives  the  value  as  it 
lid  have  been  if  nothing  liad  been  done  thereon.  The  only 
action  which  can  be  made  is,  that  it  is  sometimes  compelling 
owner  to  sell  when  he  may  have  been  content  with  the  prop- 
'  in  its  natural  state.     But  this,  when  weighed  against  the 

to  the  bona  fide  possessor,  and  against  the  injustice  of  de- 
ring  him  of  the  fruits  of  his  labor,  and  giving  it  to  another, 
),  by  his  negligence  in  not  sooner  enforcing  his  claim,  has 
}ome  measure  contributed  to  the  mistake  under  which  he  has 
3red,  is  not  entitled  to  very  great  consideration."  ^ 

Revised  Statutes  of  Vermont  of    class  of  legislation  was  also  elabo- 

),  p.  216.  rately    examined    and  defended    by 

Brown  r.  Storm,  4  Vt.  37.     This     Trumbull,  J.,  in  Ross  v,  Irving,  14  HL 
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[•888]      "The  last  circumstance  stated   in  this  opinion  —  the 
negligence  of  the  owner  in  assei-ting  his  claim  —  is  evi- 
dently deemed  important  in  some  States,  whose  statutes  onlji 
idlow  a  recovery  for  improvements  liy  one  who  has  been  in 
eession  a  certain  number  of  years.     But  a  later  Vermont 
difitnisBes  it  from  consideration  as  a  necessary  gi-ound  on  whic~^^^ 
to  base  the  right  of  recovery.     "  The  right  of  the  occupant  fc^  _ 
recover  the  value  of  his  improvements,"  say  the  court,  "do^^ 
aot  depend  upon  the  question  whether  the  real  owner  has  he^^ 
Ti^lant  or  negligent  in  the  assertion  of  his  rights.     It  staik^ 
Upon  a  principle  of  natural  justice   and  equity;  viz.,  that  t:->i_ 
occupant  in  good  faith,  believing  himself  to  be   the   owner,  li^^ 
ftddcd  to  the  permanent  value   of  the  land  by  hia  labor  and   bis 
money;  is  in  equity  entitled  to  such   added  value;  and  that   it 
irould  be  unjust  that  the  owner  of  the  land  should  be  enriche*d 
by  acquiring  the  value  of  such  improvements,  without  com[ier»-' 
tttion  to  him  who  made  them,     Tliis  principle  of  natural  justie  -^ 
has  been  very  widely,  we  may  say  universally  recognized."  ' 


171.  tintl  iu  some  at  the  other  cimca 
refprred  to  In  the  Bucceeding  note. 
See  ftlsn  Bright  v.  Boyd,  1  Story,  478 ; 
s.  c.  2  Story.  807. 

'  Whitney  n,  Uichnrdaon,  31  Vt. 
800.  For  other  cMeit  In  which  similar 
laws  have  been  held  con^titutionnl,  see 
Anuslroag  v.  Jackson,  1  Blockf.  374 ; 
Fowler  «.  Halbert,  4  Bibb,  54  ;  WiUi- 
ington  B.  Corey,  -'  N.  II.  115;  Bacon 
V.  Cnllcnder,  0  Mum.  309 ;  Paoqnette 
«.  Hckneos,   IS  Wis.   218:   Childn  v. 


contrnryruling.see  Nelson  v.  All™. 
Yerg.  378,  in  which,  however,  Jud| 
Culron  in  a  not«  says  the  queadoT^^^' 
was  really  not  involved.  Mr.  Jiistic^^^ 
SloryhelA,  in  Society,  &c.  f.  Wbwler^  " 
2  Gall,  lO-l.  that  such  a  law  conld  "<>^^^ 
conatitutionally  be  made  to  apply  ^''^^^^^ 

imiirovements   made   before  its  pas '' 

Bajie ;  but  this  decision  was  made  on-  — " 
dor  ttie  New  Haiapsliire  Constitiilion,    ^    " 
which     forbade     retrospective    laws.      'Vj. 
Thp  principles  of  equity  upon  which     -*^ 
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*  Betterment  laws,  then,  recognize  the  existence  of  an  [*889] 
equitable  right,  and  give  a  remedy  for  its  enforcement 
where  none  had  existed  before.  It  is  true  that  they  make  a  man 
E>ay  for  improvements  which  he  has  not  directed  to  be  made  ;  but 
this  legislation  presents  no  feature  of  officious  interference  by 
'he  government  with  private  property.  The  improvements  have 
)een  made  by  one  person  in  good  faith,  and  are  now  to  be  appro- 
>riated  by  another.  The  parties  cannot  be  placed  in  statu  qtto^ 
kiid  the  statute  accomplishes  justice  as  nearly  as  the  circumstances 
^f  the  case  will  admit,  when  it  compels  the  owner  of  the  land, 
^ho,  if  he  declines  to  sell,  must  necessarily  appropriate  the 
*^tterment8  made  by  another,  to  pay  the  value  to  the  person  at 
^hose  expense  they  have  been  made.  The  case  is  peculiar ;  but 
statute  cannot  be  void  as  an  unconstitutional  interference  with 
'^vate  property  which  adjusts  the  equities  of  the  parties  as 
^arly  as  possible  according  to  natural  justice.^ 


Unequal  and  Partial  Legislation. 

In  the  course  of  our  discussion  of  this  subject  it  has  been  seen 
liat  some  statutes  are  void  though  general  in  their  scope,  while 
itbers  are  valid  though  establishing  rules  for  single  cases  only. 
\.n  enactment  may  therefore  be  the  law  of  the  land  without 
)eing  a  general  law.     And  this  being  so,  it  may  be  important  to 


Bind,  to  demand  payment  from  the 
acoesaful  claimant  of  the  full  value 
4.  his  lasting  and  valuable  improve- 
nents,  or  to  pay  to  the  successful 
ilaimaut  the  value  of  the  land  with- 
>at  the  improvements,  and  retain  it. 
Fhe  court  say:  **  The  occupying 
claimant  act,  in  securing  to  the  occu- 
pant a  compensation  for  his  improve- 
ments as  a  condition  precedent  to  the 
restitution  of  the  lands  to  the  owner, 
goes  to  the  utmost  stretch  of  the  legis- 
lative power  touching  this  subject. 
And  the  statute  .  .  .  providing  for 
the  transfer  of  the  fee  in  the  land  to 
the  occupying  claimant,  without  the 
consent  of  the  owner,  is  a  palpable 
invasion  of  the  right  of  private  prop- 
erty, and  clearly  in  conflict  with  the 
Constitution." 


^  In  Harris  v.  Inhabitants  of  Mar- 
blehead,  10  Gray,  44.  it  was  held  that 
the  betterment  law  did  not  apply  to  a 
town  which  had  appropriated  private 
property  for  the  purposes  of  a  school- 
house,  and  erected  the  house  thereon. 
The  law,  it  was  said,  did  not  apply 
**  where  a  party  is  taking  land  by 
force  of  the  statute,  and  is  bound  to 
see  that  all  the  steps  are  regular.  If 
it  did,  the  party  taking  the  land  might 
in  fact  compel  a  sale  of  the  land,  or 
compel  the  party  to  buy  the  school- 
house,  or  any  other  building  erected 
upon  it.''  But  as  a  matter  of  con- 
stitutional authority,  we  see  no  reason 
to  doubt  that  the  legislature  might  ex- 
tend such  a  law  even  to  the  cases  of 
this  description. 
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consider  in  what  cases  oonstitotional  principles  will  leqoin 
statute  to  be  geneial  in  its  operation,  and  in  what  ctseBi  oa 
other  hand,  it  may  be  valid  withoat  faeiiq^  geneiaL    We 
now  in  reference  to  general  constitotional  principles,  and  Mt 
any  pecaliar  mles  which  may  haye  become  established  by 
provisions  in  the  constitutions  of  individual  States. 

The  cases  relating  to  municipal  corporations  stand  upoa 
culiar  grounds  from  the  &ct  that  those  coiporations  are 
of  government,  and  as  such  are  subject  to  complete  h 
control.  Statutes  authorizing  the  sale  of  property  of  minon 
other  persons  under  disability  are  also  exceptional,  in  that  tk|j 
are  applied  for  by  the  parties  representing  the  interests  of  lU 
owners,  and  are  remedial  in  their  character.  Such  statutes  Hi 
supported  by  the  presumption  that  the  parties  in  interest  woril 
consent  if  capable  of  doing  so ;  and  in  law  they  sre  to  ta| 
[*  890]  considered  as  assenting  in  *  the  person  of  the  gusidim 
or  trustees  of  their  rights.  And  perhaps  in  any  oUmi 
case,  if  a  party  petitions  for  l^islation  and  avails  himself  of  i^ 
he  may  justly  be  held  estopped  from  disputing  its  validity;^  i^ 
that  the  great  bulk  of  private  l^islation  which  is  adopted  fieri 
year  to  year,  may  at  once  be  dismissed  from  this  discussiou. 

Laws  public  in  their  objects  may,  unless  express  constitalmel 
provision  forbids,'  be  either  general  or  local  in  their  application; 
they  may  embrace  many  subjects  or  one,  and  they  may  extead 
to  all  citizens,  or  be  confined  to  particular  classes,  as  minon  cr 
married  women,  bankers  or  traders,  and  the  like.^  The  authoritj 
that  legislates  for  the  State  at  large  must  determine  whether 
particular  rules  shall  extend  to  the  whole  State  and  all  its  dti' 

^  This  doctrine  was  applied  in  Fer-  necessary  that  it  should  be  eqoaPf 

guson  V.  Landram,  5  Bush,  230,  to  applicable  to  all  parts  of  the  Stsbi» 

parties  who  had  obtained  a  statute  for  all  that  is  required  is  that  it  shall  if* 

the  levy  of  a  tax  to  refund  bounty  ply  equally  to  all  pemons  within  Ihl 

moneys,  which  statute  was  held  void  territorial  limits  described  in  the«i 

as  to  other  persons.     And  see  Motz  v.  State    r.   County    Commissionen  d. 

Detroit,  18  Mich.  495.     A  man  may  Baltimore,  29  Md.  516.     See  PoUodk 

be  bound  by  his  assent   to  an  act  r.  McClurken,  42  111.  370 ;  HasksQ  •* 

changing  the  rules  of  descent  in  his  Burlington,  30  Iowa,  232. 
particular  case,  though  it  would  be         *  See  the  Iowa  R.  R.  Land  Go.f> 

void  if    not  assented  to.      Beall  v,  Soper,39  Iowa,  112;  Matter  olGooi 

Beall  8  Geo.  210.  eU,  39  Wis.  232  ;  s.  c.  20  Am.  B0p.tt 

^  See  ante,  p.  *128,  note,  and  cases  Commonwealth  o.  Hamilton  Mud 

cited.      To   make   a  statute  a  pub-  Co.,  120  Mass.  383. 
lie  law  of  general  obligation,  it  is  not 
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sens,  or,  on  the  other  hand,  to  a  subdivision  of  the  State  or  a 
^ngle  class  of  its  citizens  only.  The  circumstances  of  a  particu- 
'&r  locality,  or  the  prevailing  public  sentiment  in  that  section  of 
'he  State,  may  require  or  make  acceptable  different  police  regula- 
lons  from  those  demanded  in  another,  or  call  for  different  tax- 
ation, and  a  different  application  of  the  public  moneys.  The 
©gislature  may  therefore  prescribe  or  authorize  different  laws  of 
^olice,  allow  the  right  of  eminent  domain  to  be  exercised  in 
afferent  cases  and  through  different  agencies,  and  prescribe 
^ouliar  restrictions  upon  taxation  in  each  distinct  municipality, 
^X>vided  the  State  constitution  does  not  forbid.  These  discrim- 
^citions  are  made  constantly ;  and  the  fact  that  the  laws  are  of 
^c^I  or  special  operation  only  is  not  supposed  to  render  them 
t^uoxious  in  principle.  The  legislature  may  also  deem  it  desira- 
le  to  prescribe  peculiar  rules  for  the  several  occupations,  and  to 
^tablish  distinctions  in  the  rights,  obligations,  duties,  and  capa- 
ities  of  citizens.  The  business  of  common  carriers,  for  instance, 
r  of  bankers,  may  require  special  statutory  regulations  for  the 
eneral  benefit,  and  it  may  be  matter  of  public  policy  to  give 
iborers  in  one  business  a  specific  lien  for  their  wages,  when  it 
irould  be  impracticable  or  impolitic  to  do  the  same  by  persons 
ngaged  in  some  other  employments.  If  the  laws  be  otherwise 
inobjectionable,  all  that  can  be  required  in  these  cases  is,  that 
hey  be  general  in  their  application  to  the  class  or  locality  to 
vhich  they  apply  ;  and  they  are  then  public  in  character,  and  of 
;heir  propriety  and  policy  the  legislature  must  judge. 

But  a  statute  would  not  be  constitutional  which  should  pro- 
icribe  a  class  or  a  party  for  opinion's  sake,^  or  which  should 

1  The  sixth  section  of  the  Metro-  section  which  relates  to  Black  Repub- 
politan  Police  Law  of  Baltimore  (1859)  licans,  &c. ,  is  obnoxious  to  the  objec- 
provided  that  **  no  Black  Republican,  tion  urged  against  it,  if  we  are  to 
or  indorser  or  supporter  of  the  Helper  consider  that  class  of  persons  as  pro- 
book,  shall  be  appointed  to  any  office*'  scribed  on  account  of  their  political 
under  the  Board  of  Police  which  it  or  religious  opinions.  But  we  cannot 
established.  This  was  claimed  to  be  understand,  officially,  who  are  meant 
unconstitutional,  as  introducing  into  to  be  affected  by  the  proviso,  and  there- 
legislation  the  principle  of  proscrip-  fore  cannot  express  a  judicial  opinion 
tion  for  the  sake  of  political  opinion,  on  the  question."  Baltimore  v.  State, 
which  was  directly  opposed  to  the  15  Md.  468.  See  also  p.  484.  This 
cardinal  principles  on  which  the  Con-  does  not  seem  to  be  a  very  satisfactory 
stitution  was  founded.  The  court  dis-  disposition  of  so  grave  a  constitutional 
missed  the  objection  in  the  following  objection  to  a  legislative  act.  That 
words:    '^That  portion  of  the  sixth  courts  may  take  judicial  notice    of 
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[*  891]  select  particular  "irnlividiials  from  a  class  or  Iwalin-  _ 
and  subject  them  to  pefiiHi\r  rules,  or  impose  upon  thc-nrri 
special  oblations  or  burdens  from  which   others  in   the  siim-^^^ 
locality  or  class  are  exempt.' 

The  legislature  may  suspend  the  O]i('nttion  of  llie  fjf'TP'''^'  U\\— 
of  the  State  ;  but  when  it  does  so  the  suspension  must  Vie  genem  "^ 
and  cannot  be  made  for  individnal  cases  or  for  particular  Inca_  ~~» 
itiea.*     Privileges  may  be  granted  to  particular  individuals  wb^^ 

the  fact  that  the  electors  of  the  couii-  inntriietion.     State  i'.    Duffy,  7  X^ej. 

try     are    divided    into   parties   with  31-J;  ».  c.   S  Am.   Rep.   T13:   Cory-     ^- 

well-known    designations  cannot    be  Cnrtcr,  48  Inil.  :W7  ;  Ward  i'.  FIa.^  j  ' 

doubted;   and  when  one  of  these  is  -Ifl    CaJ.    31} ;    State  v.    McCann.      .j,' 

proscribed  by  a  name  familiarly  ap-  Ohio,   n.  s.   138.     But  some  i^ttifpj 

plied  to  it  hy  its  opponents,  the  infer-  forbid  this.     People  r.  Board  of  feju- 

ence  that  it  ia  done  because  of  politiual  cation,  \H  Mich.  4041;  Clark  r.  Boarii  i 

opinion  seems  to  be  too  conclusive  tJ)  of  l>iri>t'turs,  24  Iowa,  'Md;   Uove   r.  I 

need  further  support  than  that  whioh  S<l,r>,ii  District.   41   Iowa,  GSH.     And  I 

is  found  in  the   a*t  itself.     And  \vc  «ln'ii  si-|iarrite  schools  are  notwiifci-  t 

know  no   reason  why  courts   should  li.ilicd   for  colored  children,  thej-  ir^  1 

decline  to  take  notice  of  those  fuctn  ('ijlitli'd    ti>   admission    to   the   ntke'  j 

of  general  notoriety,  which,  like  the  pulilii' sdiijuls.     State  r.  Duffy,  Ju/irf*  1 

names  of  ptolitical  parties,  are  a  part  '   I, hi   .Sing  r.  Washburn,  21)  Cii-1  ■ 

of  the  public  history  of  the  times.    A  Mi.      'I'liere   is  no  reason,  however'' 

statute  requiring  causes  in  which  the  why  the  law  should  not  take  no^M  c^  ^ 

TBDue  has  been  chanKed  to  he   re-  ]ii'culiftr  vieiva  held  by  some  classes  (^ 

manded  on  the  affidavits  of  three  an-  jienple,  wiiieh  unfit  Uicm  for  ceilii*-  " 

conditional   Union   men,  that  justice  public  diiiies,  and  excuse  them  tron^^^ 

can   he   had   in  the   courts  where   it  the   perforinance  of  such   duti«;  »^^^ 

originnted,  held  void,  on  the  principles  Quakers   are   excused   from   militari"'*^, 

stated  in  the  text  in   Brown  v.  Hay-  duty,  and  persons  denying  the  righl^^ 

wood,  4  Heisk.  357.  to   inflict  capita!  puniahmcnt  are  ei.^"^  ^ 

It  has  been  decided  that  State  laws  cluilc'd  from  juries  in  capital  casi-s.  ''    j 

forbidding  the  interm.irriajTP  of  whites  Tbi'sc,  however,  an-  in  the  nstiire    -"^^ 
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>ing  the  rights  of  others  are  not  interfered  with  ;  disabili- 
'  be  removed  ;  the  legislature  as  parens  patrice^  when  not 
in,  may  grant  authority  to  the  guardians  or  trustees  of 
tent  persons  to  exercise  a  statutory  control  over  their 
for  their  assistance,  comfort,  or  support,  or  for  the  dis- 
)f  legal  or  equitable  liens  upon  their  property  ;  but  every 
a  right  to  demand  that  he  be  governed  by  general  rules, 
fecial  statute  which,  without  his  consent,  singles  his  case 
•ne  to  be  regulated  by  a  different  law  from  that 
applied  *  in  all  similar  cases,  would  not  be  legiti-  [*  892] 
pslation,  but  would  be  such  an  arbitrary  mandate 
;  within  the  province  of  free  governments.  Those  who 
e  laws  **  are  to  govern  by  promulgated,  established  laws, 
be  varied  in  particular  cases,  but  to  have  one  rule  for 
I  poor,  for  the  favorite  at  court  and  the  countryman  at 
'  ^  This  is  a  maxim  in  constitutional  law,  and  by  it 
J  test  the  authority  and  binding  force  of  legislative 
ints.* 


'eft,  3  Mich.  671 ;  Simonds 
ds,  103  Mass.  572.  See,  for 
principle,  Alter's  Appeal,  67 
t.  341.  The  authority  in 
ies  to  suspend  the  civil  laws 
t  of  the  State  only,  by  a 
•n  of  martial  law,  we  do  not 
nestion  by  any  thing  here 
5^or  in  what  we  have  here 
e  have  any  reference  to  sus- 
"ii  the  laws  generally,  or  of 
3ular  law,  under  the  extraor- 
rcumstances  of  rebellion  or 

e  on  Civil  Government,  §  142; 
)uffy,  7  Nev.  349. 
^wis  V.  Webb,  3  Me.  326, 
ty  of  a  statute  granting  an 
)m  a  decree  of  the  Probate 
i  particular  case  came  under 
The  court  say  :  **  On  princi- 
never  be  within  the  bounds 
aate  legislation  to  enact  a 
Bv,  or  pass  a  resolve  dispens- 
^e  general  law  in  a  particu- 
md  granting  a  privilege  and 
e  to  one  man,  by  way  of 
1  from  the    operation    and 


eifect  of  such  general  law,  leaving  all 
other  persons  under  its  operation. 
Such  a  law  is  neither  just  nor  reason- 
able in  its  consequences.  It  is  our 
boast  that  we  live  under  a  government 
of  laws,  and  not  of  men;  but  this 
can  hardly  be  deemed  a  blessing, 
unless  those  laws  have  for  their  im- 
movable basis  the  great  principles  of 
constitutional  equality.  Can  it  be 
supposed  for  a  moment  that,  if  the 
legislature  should  pass  a  general  law, 
and  add  a  section  by  way  of  proviso, 
that  it  never  should  be  construed  to 
have  any  operation  or  effect  upon  the 
persons,  rights,  or  property  of  Arche- 
laus  Lewis  or  John  Gordon,  such  a 
proviso  would  receive  the  sanction  or 
even  the  countenance  of  a  court  of 
law?  And  how  does  the  supposed 
case  differ  from  the  present?  A 
resolve  passed  after  the  general  law 
can  produce  only  the  same  effect  as 
such  proviso.  In  fact,  neither  can 
have  any  legal  operation.''  See  also 
Durham  0.  Lewiston,  4  Greenl.  140; 
Ilolden  V,  James,  11  Mass.  396 ; 
Piquet,  Appellant,  5  Pick.  64  ;  Budd 
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Special  courts  cannot  be  created  for  the  trial  d  the 
and  obligations  of  particular  parties ;  *  and  those  esses  in 
legislative  acts  granting  new  trials  or  other  special 
judicial  proceedings,  while  they  have  been  regarded  as 
tions  of  judicial  authority,  have  also  been  considered  ol 

to  the  objection  that  they  undertook  to  suspend  gsosni^ 
[*  898]  laws  in  special  *  cases.  The  doubt  might  also  ini- 
whether  a  regulation  made  for  any  one  daas  ai  diwrng, 
entirely  arbitrary  in  its  chi^^acter,  and  restricting  Aeir  ii|^ 
privileges,  or  l^al  capacities  in  a  manner  before  unknown  to  M 
law,  could  be  sustained,  notwithstanding  its  generality.  Diii^ 
tinctions  in  these  respects  must  rest  upon  some  reason  opoa* 
which  they  can  be  defended,  —  like  the  want  of  capadtf  ii, 
in&nts  and  insane  persons  ;  and  if  the  legislature  should 
take  to  provide  that  persons  following  some  specified  la 
trade  or  employment  should  not  have  capacity  to  make  con 
or  to  receive  conveyances,  or  to  build  such  houses  as  others 
allowed  to  erect,  or  in  any  other  way  to  make  such  use 
their  property  as  was  permissible  to  oUiers,  it  can  scarcely  btt 
doubted  that  the  act  would  transcend  Uie  due  bounds  of  legiiM 
tive  power,  even  though  no  express  constitutional  provision  coaii| 
be  pointed  out  with  which  it  would  come  in  conflict.    To  forbil' 

manity  equally  could  not  hsn  beei 
passed.*'  Sc^  farther.  Officer  a 
Young,  5  Yerg.  820;  Griffin  p.  Cu- 
ningham,  20  Grat  31  (an  instrvdifl 
case) ;  Dorsey  r.  Doney,  87  Md.  61; 
8.  c.  11  Am.  Rep.  528;  Trusteeia 
Bailey,  10  Fla.  288 ;  Lawson  «.  J(C> 
f rie8,*47  Miss.  686 ;  8.  c.  12  Am.  Bifb 
342;  Arnold  r.  Kelley,  6  W.  Va  ill; 
ante,  pp.  •95-*96. 

^  As,  for  instance,  thedebtonof  • 
particular  bank.    Bank  of  the  State 
V.   Cooper,  2  Yerg.   599.     Compm 
Durkee  r.  Janesville,  28  Wis.  464,  il 
which  it  was  declared  that  a  spMil 
exemption  of  the  city  of  JaneniDi 
from  the  payment  of  costs  in  ti| 
proceeding  against  it  to  set  aads  s 
tax  or  tax  sale  was  void.    In  mitt* 
of  Nichols,  8  R.  I.  50,  a  special  adk 
admitting  a  tort  debtor  committed  to 
jail  to  take  the  poor  debtor*8  oath  lai 
be  discharged,  was  held  void. 


V.  State,  3  Humph.  483;  Van  Zant 
V,  Waddell,  2  Yerg.  260;  People  v. 
Frisbie,  26  Cal.  135;  Davis  v.  Men- 
asha,  21  Wis.  497;  Lancaster  v.  Barr, 
25  Wis.  560;  Brown  r.  Haywood,  4 
Heisk.  357 ;  Wally's  Heirs  r.  Kennedy, 
2  Yerg.  551.  In  the  last  case  it  is 
said:  '*  The  rights  of  every  individual 
must  stand  or  fall  by  the  same  rule  or 
law  that  governs  every  other  member 
of  the  body  politic,  or  land,  under 
similar  circumstances;  and  every  par- 
tial or  private  law,  which  directly  pro- 
poses to  destroy  or  affect  individual 
rights,  or  does  the  same  thing  by 
affording  remedies  leading  to  similar 
consequences,  is  unconstitutional  and 
void.  Were  it  otherwise,  odious  in- 
dividuals and  corporations  would  be 
governed  by  one  law ;  the  mass  of  the 
community  and  those  who  made  the 
law,  by  another  ;  whereas  the  like 
general  law  affecting  the  whole  com- 
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to  an  individual  or  a  class  the  right  to  the  acquisition  or  enjoy- 
nent  of  property  in  such  manner  as  should  be  permitted  to  the 
'ommunity  at  lai'ge,  would  be  to  deprive  them  of  liberty  in  par- 
oculars  of  primary  importance  to  their  ''pursuit  of  happiness;"^ 
xid  those  who  should  claim  a  right  to  do  so  ought  to  be  able  to 
bow  a  specifics  authority  therefor,  instead  of  calling  upon  others 
^  show  how  and  where  the  authority  is  negatived* 

£quality  of  rights,  privileges,  and  capacities  unquestionably 
^ould  be  the  aim  of  the  law ;  and  if  special  privileges  are 
x^nted,  or  special  burdens  or  restrictions  imposed  in  any  case, 
*  must  be  presumed  that  the  legislature  designed  to  depart  as 
t;tle  as  possible  from  this  fundamental  maxim  of  government.^ 

^  Burlamaqui  (Politic  Law,  c.  3,  Light  Co.  v,  Norwich  City  Gas  Co., 

15)   defines  natural  liberty  as  the  25  Conn.  19;  State  v,  Cincinnati,  &c. 

i^ht  which  nature  gives  to  all  man-  Gas  Co.,  18  Ohio,  n.  s.  262.     Com- 

4nd   of  disposing  of   their  persons  pare  with  these   State  v,  Milwaukee 

Kid  property  after  the  manner  they  Gas  Light  Co. ,  29  Wis.  454.     On  this 

Ud^e  most  consonant  to  their  happi-  ground  it  has  been  denied  that  the 

^eas,    on  condition    of    their    acting  State  can  exercise  the  power  of  taxa- 

rithin  the  limits  of  the  law  of  nature,  tion  on  behalf  of  corporations  who 

.nd   so  as  not  to  interfere  with  an  undertake  to  make  or  to  improve  the 

tqual  exercise  of  the  same  rights  by  thoroughfares  of  trade  and  travel  for 

»ther  men.      See  1  Bl.    Com.    125.  their  own  benefit.     The  State,  it  is 

^eber  says:  **  Liberty  of  social  man  .said,  can  no  more  tax  the  community 

consists  in  the  protection  of   unre-  to  set  one  class  of  men  up  in  business 

(trained  action  in  as  high  a  degree  than  another;  can  no  more  subsidize 

Ls    the  same  claim  of  protection  of  one  occupation  than  another;  can  no 

^ach  individual  admits  of,  or  in  the  more  make  donations  to  the  men  who 

most  efficient  protection  o)  his  rights,  build  and  own  railroads  in  consider- 

slaims,  interests,  as  a  man  or  citizen,  ation  of  expected  incidental  benefits, 

or  of  his  humanity  manifested  as  a  than  it  can  make  them  to  the  men 

social    being."      Civil    Liberty  and  who  build  stores  or  manufactories  in 

Self-Govemment.     '' Legal  liberty,"  consideration    of     similar    expected 

says  Mackintosh,  in  his  essay  on  the  benefits.     People  v.  Township  Board 

Study  of  the  Law  of  Nature  and  of  of  Salem,  20  Mich.  452.     See  further. 

Nations,   **  consists    in   every   man's  as  to  monopolies,  Chicago  v,  Kumpif , 

security  against  wrong.'  45  lU.    90;    Gale  v.  Kalamazoo,   '2'6 

*  In  the  Case  df  Monopolies,  Darcy  Mich.  344.     Jn  State  v.  Mayor,  &c. 

V.  AUain,  11  Kep.  84,  the  grant  of  of  Newark,  35  N.   J.  157,  s.  c.  10 

an    exclusive    privilege    of    making  Am.  Kep.  223,  the  doctrine  of  the 

playing    cards    was    adjudged    void,  text  was  applied  to  a  case  in  which  by 

inasmuch  as  '*the  sole  trade  of  any  statute  the  property  of  a  society  had 

mechanical  artifice,  or  any  other  mo-  been  exempted  from  *•*•  taxes  and  as- 

nopoly,  is  not  only   a  damage  and  sessmeuts;"    and  it  was   held    that 

prejudice  to  those  who  exercise   the  only  the  ordinary  public  taxes  were 

same  trade,  but  also  to  all  other  sub-  meant,   and  the  property  might  be 

jects;  for  the  end  of  all  these  mouopo-  subjected    to    local    assessments  for 

lies  is  for  the  private  gain  of    the  municipal  purposes, 
patentees."     And  see  Norwich  Gas 


>»"»  or  «  »*'°'      „ed  *'•>  "■= ,  ,  ,uwte  «il».r  "S  „,._r.,J, 
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it  that  they  should  exist,  the  proper  State  authority  must 
)  select  the  grantees.^  Of  this  class  are  grants  of  the 
)  to  be  a  corporation.  Such  grants,  however,  which 
pon  a  few  persons  what  cannot  be  shared  by  the  many, 
)h,  though  supposed  to  be  made  on  public  grounds,  are 
less  frequently  of  great  value  to  the  corporators,  and 
i  sought  with  avidity,  are  never  to  be  extended  by  con- 
i  beyond  the  plain  terms  in  which  they  are  conferred, 
is  better  settled  than  that  charters  of  incorporation  are 
mstrued  strictly  against  the  corporators.*  The 
lumption  in  *  every  such  case  is,  that  the  State  [*  395] 
ted  in  express  terms  all  that  it  designed  to  grant 
*  When  a  State,"  says  the  Supreme  Court  of  Pennsyl- 
means  to  clothe  a  corporate  body  with  a  portion  of  her 
'ereignty,  and  to  disarm  hei*self  to  that  extent  of  the 
bat  belongs  to  her,  it  is  so  easy  to  say  so,  that  we  will 
slieve  it  to  be  meant  when  it  is  not  said.  ...  In  the 
tion  of  a  charter,  to  be  in  doubt  is  to  be  resolved ;  and 
solution  which  springs  from  doubt  is  against  the  corpora- 
:  the  usefulness  of  the  company  would  be  increased  by 
ig  [its  privileges],  let  the  legislature  see  to  it,  but  vemem- 
nothing  but  plain  English  words  will  do  it."  *  This  is 
Dctrine,  and  should  be  vigilantly  observed  and  enforced. 

ordon  i;.  Building  Associa-  3    Wall.     51;     State    v.   Krebs,    64 

ush,  110,  it  is  decided  that  N.  C.  604. 

privilege  granted  to  a  par-  '  Pennsylvania  R.  R.  Co.  o.  Canal 
rporation  to  take  an  interest  Commissioners,  21  Penn.  St.  22.  And 
18  greater  than  the  regular  see  Commonwealth  v,  Pittsburg,  &o. 
lowed  by  law  is  void ;  it  not  R.  R.  Co.,  24  Penn.  St.  159;  Che- 
ated in  consideration  of  any  nango  Bridge  Co.  v.  Binghamton 
.  assumed  by  the  corporation  Bridge  Co.,  27  N.  Y.  93,  per  Wright, 
le  public.  J. ;  Baltimore  v.  Baltimore,  &c.  R.  R. 
idence  Bank  v,  Billings,  4  Co.,  21  Md.  50;  Richmond  v,  Rich- 
;  Charles  River  Bridge  v.  mond  and  Danville  R.  R.  Co.,  21  Grat. 
Iridge,  11  Pet.  544;  Perrine  014;  Holyoke  Co.  v.  Lyman,  15  Wall. 
>eake  and  Delaware  Canal  500;  Delancey  v.  Insurance  Co.,  52 
^.  172;  Richmond,  &c.  R.  R.  N.  11.  581.  We  quote  from  the  Su- 
misa  R.  R.  Co.,  13  How.  preme  Court  of  Connecticut  in  Brad- 
ey  r.  N.  Y.  &  N.  II.  R.  R.  ley  r.  N.  Y.  and  N.  H.  R.  R.  Co.,  21 
Jonn.  294;  Parker  v.  Sun-  Conn.  306:  **  The  rules  of  construc- 
Erie  R.  R.  Co.,  19  Penn.  St.  tion  which  apply  to  general  legislation, 
les  0.  Stetson,  2  Mass.  143;  in  regard  to  those  subjects  in  which 
»  Bridge  Co.  v.  Binghamton  the  public  at  large  are.  interested,  are 
Zo,<f    27     N.    Y.     b7,     and  essentially  different  from  those  which 


\ 


CONSTITUTIONAL   LUtflTATIONS.  [CH.  XI. 

•  And  this  rule  is  uot  confined  to  the  grant  of  a  coi3>o 
rate  franchise,  but  it  extends  to  all  grants  of  franchi».^fi 
or  privileges  by  the  Stale  to  individuals,  in  the  benefits  of  whi^:^!, 
the  people  at  targe  cannot  participate.  "  Private  statutes,"  s*.  jj 
J*araon»,  Ch.  J.,  "made  for  the  accommodation  of  particular  c». -^j, 
MtiB  or  corporations,  ought  not  to  he  construed  to  affect  the  rig^ni^ 
or  privileges  of  others,  unless  such  construction  resnlts  fiom  ^j, 
press  wordu  or  from  necessary  implication."'     And  the  grant    of 

apply  to  privale  grants  to  individuals,  the  general  benefit  of  tlie  conuimxijc, 

ol  powers  or  pridl«([«s  desiifned  to  be  for  which  they  have  do  righlful  o\jua 

ex«rdsed  ivith   spctual   Feftreoce    to  to  spi^iftc  compeusatioiii  but,  as  i^ 

thcdr    own    advantage,  although  in-  tween  the  several  individuals  compui- 

Tolvllig  la  their  exerciee   incidental  ing  the  coiumunity.  it  ia  thedutjef 

bnudllM  to  thu  oominunil;  generally,  the  Stat«  to  protect  them  in  the  ta- 

The  fonuitT   aru    to    be    expounded  joyioent  of  just  and  equal  rights,    i 

largelj  and  hrnvficially  for  the  pur-  law,  therefore,  enacted  for  Ihi^  com- 

[WiH  for  which    tliey  were   enacted;  mun   good,   and   which   there  wuuM 

the  latter  liherully,  in  fuvur  of  the  ordinnrily  be  no  inducemeat  lu  fa- 

public,  and  strictly  bs   Bgainst    tlio  vert  from  that  purpose,  ia  eiiLilleiitu 

grantees.     Tha  power  in  tlie  one  ease  be  viewed  with  lens  jealousy  uid  ilii- 

hi  original  (tud  inh«reut  in  the  State  trust  thau  one  enacted  to  proinut«tliC 

or  lioverei)fn  power,  and  is  exercised  interesla  of   particular    persons,  ncJ 

solely   lOT   the   geuerai   good   of   the  which    would    constantly   preMOit  i 

oomniuliity;  in  the  other  it  is  merely  motive  for  encroaching  on  tlie  liglila 

dorivHtivt!,  is  speeiikl  if  not  exclusive  of  othera.'' 

in  its  oharaut«r,  and  is  in  derogation         '  Coolidge  v.  Williams.  4  Mum- 

of  coniinou  right,  In  the  sense  that  it  UO.      See   also    Dyer   t.    TiuualDoa 

ooniua  ^vilegea  bo  wldoh  the  meiD-  Bridge    Co.,    2    fort.     (AU.)   SiNi; 
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hte,  or  the  right  to  erect  a  toll-bridge,  and  the  like,  is  not 
ye  construed  strictly  against  the  grantees,  but  it  will  not 
to  exclude  the  grant  of  a  similar  and  competing  privilege 
},  unless  the  terms  of  the  grant  render  such  construction 
ve.^ 

Constitution  of  the  United  States  contains  pro-  [*  897] 
¥hich  are  important  in  this  connection.     One  of 

that  the  citizens  of  each  State  shall  be  entitled  to  all  the 
3S  and  immunities  of  citizens  of  the  several  States,^  and 
3ns  bom  or  naturalized  in  the  United  States,  and  subject 
irisdiction,  are  declared  to  be  citizens  thereof,  and  of  the 
tierein  they  reside.^  The  States  are  also  forbidden  to  make 
ce  any  law  which  shall  abridge  the  privileges  or  immuui- 
he  citizens  of  the  United  States,  or  to  deprive  any  person 
iberty,  or  property,  without  due  process  of  law,  or  to  deny 
)erson  within  their  jurisdiction  the  equal  protection  of  the 
Although  the  precise  meaning  of  ^^  privileges  and  immu- 

es  of  the  place  where  a  bridge  the  land  between  the  shore  and  the 

)  erected  by  the  company,  it  bulkhead,  obstruct  the  public  right 

1,  after    the    company  had  of  passage  from  the  land  to  the  water, 

»  bridge  across  the  lake  and  but  that  the  street  was,  by  operation 

sen  carried  away  by  the  ice,  of  law,   extended    from   the  former 

had  no  authority  afterwards  terminus  over  the  newly  made  land 

Id  across  the  outlet   of    the  to  the  water.    Compare  Commission- 

» miles  from  the  place  where  ers  of  Inland  Fisheries  r.    Holyoke 

bridge  was  built,  and  that  Water  Power   Co.,   104   Mass.  446; 

cted  limits  were  to  be  meas-  s.  c.  6  Am.  Rep.  247. 
m  the  place  where  the  first         ^  Mills  v.  St  Clair  County,  8  How. 

as  erected.     Cayuga  Bridge  569 ;  Mohawk  Bridge  Co.  v.  Utica  and 

dagee,  2  Paige,  116;    s.  c.  S.  R.  R.  Co.,  6  Paige,  554;  Chenango 

85.    In  Chapin  o.  The  Paper  Bridge    Co.   o.   Binghamton    Bridge 

80  Conn.  ^61,  it  was  held  Co.,  27  N.  Y.  87;  8.  c.  3  Wall.  51. 
iutes  giving  a  preference  to         *  Const,  of  United  States,  art.  4, 

m^itors  over  others  should  §  2.     See  ante,  pp.  'lo,  •16. 
rued  with  reasonable  strict-         *  Const,   of    United   States,   14th 

the  law  favored  equality.     In  Amendment. 

7.  Lambier,  5  Denio,  9,  it  ^  Coost.  of  United  States,  14th 
I  that  an  act  of  the  legislature  Amendment  The  fourteenth  amend- 
lorized  a  proprietor  of  lands  meut  is  violated  by  a  statute  which 
the  East  River,  which  is  an  allows  the  overseers  of  the  poor  to 
the  sea,  to  construct  wharves  commit  paupers  and  vagrants  to  the 
Lheads  in  the  river,  in  front  work-house  without  trial.  Portland 
id,  and  there  was  at  the  time  v.  Bangor,  65  Me.  120;  Dunn  v:  Bur- 
highway  through  the  land,  leigh,  62  Me.  24.  It  does  not  confer 
ing  at  ^e  river.  Held,  that  the  right  of  suffrage  upon  females, 
rietor  could  not,  by  filling  up  Van  Valkenburgh  o.  Brown,  48  CaL 
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nitie*  "  is  not  very  conclusively  settled  as  yet,  it  appeurs  to  be  cc^ti 
ceded  that  the  Constitution  secures  in  each  State  to  the  citise^  ti 
of  all  other  States  the  right  to  remove  to,  and  carry  on  hxm  ^ 
uesM  therein;  the  right  by  the  usual  modes  to  acquire  andh^^r^j 
property,  and  to  protect  and  defend  the  same  in  the  law;  %l,J) 
right  to  the  usual  remedies  for  the  collection  of  debts  and  t), 
enforcement  of  other  personal  rights,  and  the  right  to  be  exenr*  jjj 
in  property  and  person,  from  taxes  or  burdens  which  the  p»-ofj, 
erty,  or  persons,  of  citizens  of  the  same  State  are  not  subject  to ' 
To  this  extent,  at  least,  discriminations  could  not  be  made  (>« 
State  laws  against  them.     But  it  is  unqueUionable  that  munr 

other  rights  and  privileges  may  be  made  —  as  they  usually  are 

\o  depend  upon  actual  residence :  sucli  as  the  right  to  vote.  Ui 
have  the  benefit  of  exemption  laws,  to  take  fish  in  the  waters  of 
the  State,  and  the  like.  And  the  constitutional  provisions  are 
not  violated  by  a  statute  which  allows  process  by  attacbmi^rit 
against  a  debtor  not  a  resident  of  the  State,  notwithstanding  such 
prooe^  is  not  admissible  against  a  resident.^  The  protection  hj 
due  proceiM  of  law  has  already  been  considered.  It  was  not  ivitliii) 
the  power  of  the  States  before  the  adoption  of  the  fourteenth 
amendment,  to  deprive  citizens  of  the  equal  protection  of  th« 
lawa ;  but  there  were  servile  classes  not  thus  shielded,  and  when 
these  were  made  freemen,  there  were  some  who  disputed  thw 
claim  to  citizenship,  and  some  State  laws  were  in  force  wliich 
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fititutes  due  process  of  law,  arises  as  often  when  judicial  action  is 
^Q  question  as  in  any  other  cases.  But  it  is  not  so  difficult  here 
to  arrive  at  satisfactory  conclusions,  since  the  bounds  of  the  judi- 
cial authority  are  much  better  defined  than  those  of  the  legisla- 
b  ve,  and  each  case  can  generally  be  brought  to  the  test  of  definite 
iDfJ  well-settled  rules  of  law. 

The  proceedings  in  any  court  are  void  if  it  wants  jurisdiction 
^f   the  case  in  which  it  has  assumed  to  act.     Jurisdiction 
***  Jrst^  of  *  the  subject-matter ;  and,  second^  of  the  persons  [*  398] 
^hose  rights  are  to  be  passed  upon.^ 

A  court  has  juriscfiction  of  any  subject-matter,  if,  by  the  law  of 
^  organization,  it  has  authority  to  take  cognizance  of,  try,  and 
'^termine  cases  of  that  description.  If  it  assumes  to  act  in  a 
^^ise  over  which  the  law  does  not  give  it  authority,  the  proceed- 
tig  and  judgment  will  be  altogether  void,  and  rights  of  property 
iiuiDOt  be  devested  by  means  of  them. 

It  is  a  maxim  in  the  law  that  consent  can  never  confer  juris- 
liction : '  by  which  is  meant  that  the  consent  of  parties  cannot 
Empower  a  court  to  act  upon  subjects  which  are  not  submitted 
to  its  determination  and  judgment  by  the  law.  The  law  creates 
courts,  and  upon  considerations  of  general  public  policy  defines 
Uid  limits  their  jurisdiction ;  and  this  can  neither  be  enlarged 
Qor  restricted  by  the  act  of  the  parties. 

Accordingly,  where  a  court  by  law  has  no  jurisdiction  of  the 
Bubject-matter  of  a  controversy,  a  party  whose  rights  are  sought 
to  be  afifected  by  it  is  at  liberty  to  repudiate  its  proceedings  and 
refuse  to  be  bound  by  them,  notwithstanding  he  may  once  have 

1  Bouvierdefines  jurisdiction  thus:  ton  v.  Boston,  12  Pick.  7;  Chapman 
**  JnxiBdiction  is  a  power  constitution-  v.  Morgan,  2  Greene  (Iowa),  374; 
ally  conferred  upon  a  court,  a  single  Thompson  v.  Steamboat  Morton,  2 
Judge,  or  a  magistrate,  to  take  cogni-  Ohio,  n.  s.  26 ;  Gilliiand  r.  Adminis- 
zance  and  decide  causes  according  to  trator  of  Sellers,  2  Ohio,  n.  s.  223 ; 
law,  and  to  carry  their  sentence  into  Dicks  r.  Hatch,  10  Iowa,  380  ;  Over- 
execution.  The  tract  of  land  within  streets.  Brown,  4  McCord,  79;  Green 
which  a  court,  judge,  or  magistrate  o.  Collins,  6  Ired.  139;  Bostwick  v, 
has  jurisdiction  is  called  hia  territory ;  Perkins,  4  Geo.  47;  Georgia  R.  R., 
and  his  power  in  relation  to  his  terri-  &c.  o.  Harris,  5  Geo.  527;  State  r. 
tory  is  called  his  territorial  jurisdic-  Bonney,  34  Me.  223 ;  Little  v,  Fitts, 
rton."    3  Bouv.  Inst.  71.  33  Ala.  3i3;  Ginn  v.  Rogers,  4  Gilm. 

s  Coflin  V.  Tracy,  3  Caines,  129;  131;  Neill  i;.  Keese,  5  Tex.  23;  Ames 

Blin  V.    Campbell,    14  Johns.   432;  v,   Boland,   1   Minn.   365;  Brady  v, 

Cuyler  v.   Rochester,  12  Wend.  165;  Richardson,  18  Ind.  1 ;  White  v.  Bu- 

Dodley  v.  Mayhew,  3  N.  Y.  9 ;  Fres-  chanan,  6  Cold.  32. 
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consented  to  its  action,  eilliiir  liv  volunt^arily  commencing  i 
proceeding  as  plaintiff,  or  .ts  dft'eniliiiit  liy  appealing  and  jtleadi  ^ 
to  the  merits,  or  by  any  utliiT  formnl  or  informal  action.  'J~ 
right  he  may  avail  himself  of  at  iiny  stage  nf  the  case  ;  ami  t^f~ 
maxim  that  requires  one  to  move  jiromptly  wlio  would  u  —..^ 
advantage  of  an  irregularity  does  not  apply  here,  since  tliis— ^ 
not  mere  irregular  action.  Ijut  a  total  want  of  power  to  aut  at 

Consent  is  sometimes  implied  from  failure  to  object;  i 

[•899]  there  can  be  no  *  waiver  r>f  rights  by   laches  in  a  <;:t.,,. 

where  consent  would  be  altogether  nugatory.' 
In  regard  to  private  controver.-^ies,  the  law'  always  cncouL-.7np^, 
voluntary  arrangements;-  and  the  settlements  wliieh  the  I'a/v/c,- 
may  make  for  themselves,  it  allows  to  lie  made  for  them  liy  xrlii- 
trators   mutually   chosen,      lint    the  courts   of  a   countiy  caiiuui 
have  those  controvei-sicw  referred  to  tlicni  by  the  parties  niiicii 
the  law-making  power  has  seen  fit  to  exclude  from  (heir  tug- 
nizance.     If  the  judges  t.]iould   sit  to  hear  such   controversies 
they  would  not  sit  as  a  court ;  at  the  most  they  would  lie  ai'biira- 
tors  only,  and  their  action  could  not  be  sustained  on  that  tlieon, 
unless  it  appeared  that  llie  ]iarties  had  designed  to  make  tlie 
judges  their  arbitrators,  in.-itead  of  expecting   from   them  valid 
judicial  action  as  an  organized  court.     Even  iJieu  the  dedsioa 
could  not  be  binding  as  a  jutlgmcnt,  but  only  as  an  award ;  and 
a  mere  neglect  by  eitlicr  [larly  to  object  the  want  of  jurisdiciioa 
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the  judge  of  the  court  to  exercise  its  powers.  Judges  are 
1  in  such  manner  as  shall  be  provided  by  law ;  and  a  stipu- 
by  parties  that  any  other  person  than  the  judge  shall  exer- 
18  functions  in  their  case  would  be  nugatory,  even  though 
dge  should  vacate  his  seat  for  the  purposes  of  the  hearing.^ 
letimes  jurisdiction  of  the  subject-matter  will  depend  upon 
lerations  of  locality,  either  of  the  thing  in  dispute  or  of  the 
B.  At  law  certain  actions  are  local,  and  others  are 
tory.  ♦  The  first  can  only  be  tried  where  the  prop-  [*  400] 
8  which  is  the  subject  of  the  controversy,  or  in 
it  to  which  the  controversy  has  arisen.  The  United  States 
\  take  cognizance  of  certain  causes  by  reason  only  of  the 
bat  the  parties  are  residents  of  different  States  or  countries.^ 
|uestion  of  jurisdiction  in  these  cases  is  sometimes  deter- 
[  by  the  common  law,  and  sometimes  is  matter  of  statutory 
ition.  But  there  is  a  class  of  cases  in  respect  to  which  the 
}  of  the  several  States  of  the  Union  are  constantly  being 
.  upon  to  exercise  authority,  and  in  which,  while  the  juris- 
n  is  conceded  to  rest  on  considerations  of  locality,  there  has 
mfortunately,  at  all  times  been  entire  harmony  of  decision 
what  shall  confer  jurisdiction.  We  refer  now  to  suits  for 
3e  from  the  bonds  of  matrimony. 

B  courts  of  one  State  or  country  have  no  general  authority 
int  divorce,  unless  for  some  reason  they  have  control  over 
articular  marriage  contract  which  is  sought  to  be  annulled, 
irhat  circumstance  gives  such  control  ?  Is  it  the  fact  that 
larriage  was  entered  into  in  such  country  or  State?  Or 
bhe  alleged  breach  of  the  marriage  bond  was  within  that 
iction  ?  Or  that  the  parties  resided  within  it  either  at  the 
:>{  the  marriage  or  at  the  time  of  the  offence  ?  Or  that  the 
s  now  reside  in  such  State  or  country,  though  both  marriage 
)ffence  may  have  taken  place  elsewhere  ?  Or  must  mar- 
offence,  and  residence,  all  or  any  two  of  them,  combine  to 


rinchester  v.  Ay  res,  4  Greene 
,  104. 

se  a  case  where  a  judgment  of 
«d  States  court  was  treated  as 
brce,  because  the  court  had  not 
ction  in  respect  to  the  plaintiff. 
.  Morton,  4  Cush.  27.  As  to 
lersoDS,  a  judgment  against  an 


individual  may  sometimes  be  treated 
as  void,  when  he  was  not  suable  in 
that  court  or  in  that  manner,  notwith- 
standing he  may  have  so  submitted 
himself  to  the  jurisdiction  as  to  be 
personally  bound.  See  Georgia  R.  R., 
&c.  V.  Harris,  5  Geo.  527;  Hinchman 
V.  Town,  10  Mich.  508. 
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confer  the  authority  ?  These  are  queations  which  have  frequently 
demundod  the  thoughtful  attention  of  the  courts,  who  have  sought 
to  estahliah  a  rule  at  once  sound  in  principle,  and  that  shall  pro- 
let;!  as  far  aa  possibW  the  rights  of  the  partiea,  one  or  the  other 
of  whom,  unfortunately,  under  the  operation  of  any  rule  which 
cati  he  established,  it  will  frequently  he  found  has  been  the  victim 
of  gross  injustioe. 

We  oonoeive  the  true  rule  to  be  that  the  actual,  botia  fide  res- 
idence of  either  husband  or  wife  within  a  State  will  give 
[•401]  to  that  •  State  authority  to  determine  the  atattut  of  such 
party,  and  to  pass  upon  any  questions  affecting  his  or  her 
oontinuance  in  the  marriage  relation,  irrespective  of  the  locality 
of  the  marriage,  or  of  any  alleged  offence ;  and  that  any  such 
court  in  that  Statu  as  the  legislature  may  have  authorized  tn  take 
cognizance  of  the  subject  may  lawfully  pass  upon  such  questiona, 
and  annul  Uio  marriage  for  any  cause  allowed  by  the  load  law. 
But  if  a  party  goes  to  a  jurisdiction  other  than  that  of  his  dom- 
icile for  the  purpose  of  procuring  a  divorce,  and  has  residence 
thei-o  for  that  purpose  only,  such  residence  is  not  bona  fide,  and 
does  not  confer  upon  the  courts  of  that  Slate  or  country  juris- 
diction over  the  marriage  relation,  and  any  decree  they  may 
t  to  make  would  be  void  as  to  the  other  party.^ 


>  Tlicro  arv  a  number  of  cmcs  in  Clia-w,  6  Gray,  157,  the  same  ruling 

wliicli  tills  siibjcc;(.  has  been  consid-  wits  bad  as  to  a  foreign  divorce,  oot-  - 

crnd.     lu  Inhsbititiibi  of  Hanover  v.  wiUistAmJing  the  wife  appeared  in  and  ^ 

Turner.  H  Mum.  227,  iuBtruetloDH  to  defended  the  foreign  suit.     !□  CUit  ~ 

a  jury   w«r«   auHtsJneO,  that  if   tticy  r.    CIatIe,   8  N.  II.  31.  the  eourt  tc — 

were  Iitt44&i4^  th«  huBb&iiil,  who  hud  fused  a  divorce  on  the  groiud  thsts 
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Alt  to  render  the  jurisdiction  of  a  court  effectual  in  [*  402] 

any  o»se,  it  is  necessary  that  the  thing  in  controversy,  or 

occurred,  as  a  ground  for  a  divorce  349;  Hollister  o.   Hollister,  6  Penn. 
Qodeir  the  laws  of  this  State.     Should  St.  449  ;  McDermott's  Appeal,  8  W. 
^e  Wilder  such  circumstances  obtain  &  S.  251.     And  they  hold  also  that 
*  deoree  of  divorce  here,  it  must  be  the    injured    party  in  the    marriage 
'^S^x^ed  as  a  mere  nullity  elsewhere."  relation    must   seek   redress    in    the 
In  Frary  v.  Frary,  10  N.  H.  61,  im-  forum  of  the  defendant,  unless  where 
Pittance  was    attached   to   the  fact  such    defendant    has  removed    from 
*^at  the  marriage  took  place  in  New  what  was  before  the  common  domi- 
'^^tnpshire ;  and  it  was  held  that  the  cile  of  both.    Calvin  o.  Reed,  35  Penn. 
®^^m  had  jurisdiction ,  of  the  wife's  St.  375 ;  Elder  v.  Reel,  62  Penn.  St. 
H^plication   for   a  divorce,   notwith-  308;  s.  c.  1  Am.  Rep.  414.     For  cases 
.  Ending  the  offence  was  committed  supporting  to  a  greater  or  less  extent 
J^  Vermont,  but  during  the  time  of  the  doctrine  stated  in  the  text,  see 
^^e  wife's  residence  in  New  Hamp-  Harding  v,    Alden,   9   Greenl.    140 ; 
^^ire.     See  also  Kimball  v.  Kimball,  Ditson  o.  Ditson,  4  R.  I.  87;  Pawling 
:J'^N.  H.  225;  Bachelder  r.  Bachelder,  w.  Bird's  Ex'rs,  13  Johns.  192;  Kerr 
^4  N.  H.  380;  Payson  v.  Payson,  34  ©.  Kerr,  41  N.  Y.  272;  Harrison  v. 
^^.  H.  518;  Hopkins  v.  Hopkins,  35  Harrison,  19  Ala.  499;  Thompson  v. 
^.  H.  474.     In  Wilcox  ©.  Wilcox,  10  State,  28  Ala.  12;  Cooper  ».  Cooper, 
ind.  436,  it  was  held  that  the  resi-  7  Ohio,  594 ;  Mansfield  v,  Mclntyre, 
^ence  of  the  libellant  at  the  time  of  10  Ohio,  28;  Smith  v.  Smith,  4  Greene 
%he  application  for  a  divorce  was  suffi-  (Iowa) ,  266  ;  Yates  r.  Yates,  2  Beas- 
«ieiit  to  confer   jurisdiction,   and    a  ley,  280;  Maguire  v.  Maguire,  7  Dana, 
decree  dismissing  the  bill  because  the  181  ;  Waltz  v.    Waltz,  18  Ind.  449; 
cause  for  divorce   arose  out  of  the  Hull  o.  Hull,  2  Strob.  Eq.  174;  Man- 
State  was  reversed.     And  see  Tolen  ley  v.  Manley,  4  Chand.  97;  Hubbell 
V.   Tolen,   2  Blackf.   407.      See  also  v.  Hubbell,  3   Wis.  662  ;  Gleason  v. 
Jackson  o.  Jackson,   1  Johns.   424 ;  Gleason,  4  Wis.  64 ;  Hare  v.  Hare,  15 
Barber  9.  Root,  10  Mass.  263;  Borden  Tex.    355.      And    see  Story,    Confl. 
V.  Fitch,  15  Johns.  121 ;  Bradshaw  r.  Laws,  §  230  a  ;  Bishop  on  Mar.  and 
Heath,    13  Wend.  407.     In  any   of  Div.   (1st  ed.)  §  727  et  seq. ;   Ibid, 
these  cases    the  question    of    actual  (4th  ed.)  Vol.  II.  §  155  et  seq.     The 
residence  will    be    open    to    inquiry  recent   cases    of    Hoffman    t7.   Hoff- 
wherever  it  becomes  important,  not-  man,  46  N.  Y.  30;  s.  c.  7  Am.  Rep. 
withstanding  the  record  of  proceed-  299;  Elder  o.  Reel,  62  Penn.  St.  308; 
ings  is  in  due  form,  and  contains  the  s.  c.  1  Am.  Rep.  414  ;  and  People  v. 
affidavit  of  residence  required  by  the  Dawell,  25  Mich.   247,  are  very  ex- 
practice.     Leith  0.  Leith,  39  N.  H.  20.  plicit  in  declaring  that  where  neither 
And  see  McGiffert  r.  McGiffert,  31  party  is  domiciled  within  a  particular 
Barb.  69;    Todd  o,   Kerr,  42  Barb.  State,  its  courts  can  have  no  jurisdic- 
817;  Hoffman  v.  Hoffman,  46  N.  Y.  tion  in  respect  to  their  marital  status^ 
80;  People  v.  Dawell,  25  Mich.  247.  and  any  decree  of  divorce  made  therein 
The  Pennsylvania  cases  agree    with  must  be  nugatory.     A  number  of  the 
those  of  New  Hampshire,  in  holding  cases  cited  hold  that  the  wife  may 
that  a  divorce  should  not  be  granted  have  a  domicile  separate  from    the 
unless  the  cause  alleged  occurred  while  husband,  and  may  therefore  be  enti- 
the  complainant  had  domicile  within  tied  to  a  divorce,  though  the  husband 
the  State.    Dorsey  v.  Dorsey,  7  Watts,  never  resided  in  the  State.      These 
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the  parties  interested,  be  sutijected  to  the  process  of  the  court. 
CertaiD  cases  are  said  to  proceed  in  rem,  because  tliey  take  notice 
mtlier  of  the  thing  in  controversy  than  of  the  persons  concerned ; 

iind  the  procese  is  served  upon  that  which  is  the  object 
[■408]of  tlie  suit,  without  "specially  noticing   the  interested 

parlies;  while  in  other  cases  the  parties  themselves  are 
brought  before  the  court  by  process.  Of  the  first  class  adinirHlty 
proceedings  are  an  illustration ;  the  court  acquiring;  jurisdiclioD 
by  seizing  the  vessel  or  other  thing  to  which  the  conti-oversiy  re- 
lates. Ill  eases  within  this  class,  notice  to  all  concerned  is  required 
to  be  given,  either  personally  or  by  some  species  of  publication  or 
proclamation  :  and  if  not  given,  tlie  court  which  had  jurisdictioD 
of  the  property  will  have  none  to  render  judgment.'  Suits  ut 
the  common  law,  however,  proceed  against  the  parties  whose 
interests  are  sought  to  be  affected ;  and  only  those  persons  are 
concluded  by  tlie  adjudication  who  are  served  with  process,  or 
who  volunttu'ily  appear.^     Some  cases  also  partake  of  the  nature 

etUVM  pruaaad  upon   the   theory  tliat,  diction  in  itivorce  suits,  ng  case  in  ihe 

altUougli  in  gfiiural  the  domicile   of  books  is   more   full    and  itatistactcirj 

the  busbuDd  ia  the  domicilii   of  the  than  that  of  Dit^tn  p.  Ditsoo,  tupm, 

wife,  yet  thnt  if  he  he  guilty  of  such  which  reviews  and  commentc  upon  a  ^ 

act  or  deiiilictiou  of  duty  in  the  rela-  numher  of  the  cases  cited,   and  par — 

tion  M  entitles  ber  to  have  it  partially  tJculariy  ujiou  the  Mnssachuaetts 

Ornholly  dissolved,  she  is  at  liberty  of  Barber  v.  Root,  10  Mass.  205;  In 

to  eatabl«h  a  separate  jurisdictional  hahitaats  of  Hanover  v.  Tumor.  U 

domioiln  of  her  owu.     Ditson  r.  Uit-  Mass.  '227  ;  Harteau  i>.  Harteau.   1! 

■>«    A    It    I    (I7>  Rantlfin  .■     AMon        Pirb    lAI-  urui  f.Tnn  n  I.VAn    9  Ont* 
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both  of  proceedings  in  rem  and  of  personal  actions,  since,  although 
they  proceed  by  seizing  property,  they  also  contemplate  the 
service  of  process  on  defendant  parties.  Of  this  class  are  the 
proceedings  by  foreign  attachment,  in  which  the  property  of  a 
non-fesident  or  concealed  debtor  is  seized  and  retained  by  the 
officer  as  security  for  the  satisfaction  of  any  judgment  that 
may  be  recovered  against  him,  but  at  the  same  time  process  is 
issued  to  be  served  upon  the  defendant,  and  which  must  be 
served,  or  some  substitute  for  service  had  before  judgment  can 
be  rendered. 

In  such  cases,  as  well  as  in  divorce  suits,  it  will  often  happen 
that  the  party  proceeded  against  cannot  be  found  in  the  State, 
and  personal  service  upon  him  is  therefore  impossible,  unless  it  is 
allowable  to  make  it  wherever  he  may  be  found  abroad.     But  any 
such  service  would  be  ineffectual.     No  State  has  authoritv  to  in- 
vade  the  jurisdiction  of  another,  and  by  service  of  process  com- 
pel parties  there  resident  or  being  to  submit  their  controversies 
to  the  determination  of  its  courts ;  and  those  courts  will  conse- 
quently be  sometimes  unable  to  enforce  a  jurisdiction  which  the 
State  possesses  in  respect  to  the  subjects  within  its  limits, 
unless  *  a  substituted  service  is  admissible.     A  substituted  [*  404] 
service  is  provided  by  statute  for  many  such  cases ;  gen- 
erally in  the  form  of  a  notice,  published  in  the  public  journals,  or 
posted,  as  the  statute  may  direct ;  the  mode  being  chosen  with  a 
view  to  bring  it  home,  if  possible,  to  the  knowledge  of  the  party 


that  animates  judicia]  jurisdiction  over 
the  persop.  It  is  the  primary  element 
of  ^e  application  of  the  judicatory 
power.  It  18  of  the  essence  of  a  cause. 
Without  it  there  cannot  be  parties, 
and  without  parties  there  may  be  the 
form  of  a  sentence,  but  no  judgment 
obligating  the  person.''  See  Bragg's 
Case,  11  Coke,  99  a;  Rex  v.  Chan- 
cellor of  Cambridge,  1  Str.  567; 
Cooper  r.  Board  of  Works,  14  C.  B. 
K.  8.  194;  Meade  v.  Deputy  Marshal,  1 
Brock.  324 :  Groetcheus  v.  Mathewson, 
61 N.  Y.  420;  Underwood  v.  McVeigh, 
23  Grat.  409;  McVeigh  v.  United 
States,  11  Wall.  259;  Uttleton  v. 
Richardson,  34  N.  H.  179 ;  Black  v. 
Black,    4    Bradf.    Sur.    Rep.    205. 


Where,  however,  a  statute  provides 
for  the  taking  of  a  certain  security, 
and  authorizes  judgment  to  be  ren- 
dered upon  it  on  motion,  without 
process,  the  party  entering  into  the 
security  must  be  understood  to  assent 
to  the  Condition,  and  to  waive  process 
and  consent  to  judgment.  Lewis  v. 
Garrett's  Adm'r,  6  Miss.  434;  People 
V.  Van  £ps,  4  Wend.  390;  Chappee 
V.  Thomas,  5  Mich.  53 ;  Gildersleeve 
V.  People,  10  Barb.  35 ;  People  v. 
Lott,21  Barb.  130;  Pratt  v,  Donovan, 
10  Wis.  378  ;  Murray  v,  Hoboken 
Land  Co.,  18  How.  272;  Philadelphia 
V.  Commonwealth,  52  Penn.  St.  451; 
Whitehurst  v.  Coleen,  53  111.  247. 
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to  be  affected,  and  to  give  lijin  an  oppoitunity  to  appear  ami  ik- 
fend.  The  right  of  the  legislatiiie  to  piesciilie  such  iiotiue,  aui 
to  give  it  effect  as  process,  rests  upon  the  necessity  of  tiie  ciw, 
and  has  been  long  recognized  iind  acted  iipon.^ 

But  such  notice  is  restricted  in  its  legul  effect,  and  cannot  l.e 
made  available  for  all  purposes.  It  will  enable  the  court  to  i;ive 
effect  to  the  proceeding  so  i'iir  ;is  it  is  one  in  n-m,  but  wlien  tlie 
res  is  disposed  of,  the  antlioiity  of  the  court  cciises.  The  statute 
may  give  it  effect  so  far  as  the  siiliject-ni utter  of  the  proeeeding 
i«  within  the  limits,  and  tbeiefore  niider  the  control,  of  the  State; 
but  the  notice  cannot  be  made  to  stand  in  (he  place  of  i>ri)Ce>.*.  so 
aa  to  subject  the  defendant  to  a  valid  judgment  against  bini  per- 
sonally. In  attachment  proceedings,  the  published  notice  may  be 
sufficient  to  enable  the  plaintiff  to  obtain  a  judgment  wbicb  be  can 
enforce  by  sale  of  the  property  attached.but  for  any  other  jiurpose 
such  judgment  would  be  iiifffeetiial.  The  defendant  could  not  be 
followed  into  another  State  or  country,  and  there  have  reco\ery 
agaiust  him  upon  the  judgment  as  an  established  demand.  Tlie 
fact  that  process  was  not  pei-sonally  served  is  a  conclusive 
objection  to  the  judgment  as  a  personal  claim,  unless  the  ile- 
fendant  caused  his  apjiearancc  to  he  entered  in  tlie  attachment 
proceedings.^     Where   a   parly  lias    property   in   a   State,   and 

'  "  It   may   be    admittod    th;it    a  Cmiiniiasi oners    o£     Seneca    Co..    la 

statute   which    authorizi'd   any    <U-I)t  Ohio,  s.  s.  173;  Ciimpbell  v.  Kvans. 

or  damages  to  be  adjudged  aijaiiist  a  i'l  N,  V.  ■i'lG:   Hajipy  i:   MosIrt.  4* 

person  upon  purely  ex  parte  pruceed-  N.  Y   -ilT.     In  Burnam  r.   Ciiniiiion — 

ingB,    without  pretence  of  notice,  or  wejiUli,  1   Diiv.  'ilO,  a  personal  jud^— 


any  provision  for  defending,  would  be     metit  .ii;ainst  tlie  absconding  otficers 
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*  resides  elsewhere,  his  property  is  justly  subject  to  all  [*405] 
valid  claims  that  may  exist  against  him  there ;  but  be- 
yond this,  due  process  of  law  would  require  appearance  or  per- 
sonal service  before  the  defendant  could  be  personally  bound  by 
any  judgment  rendered. 

The  same  rule  applies  in  divorce  cases.      The  courts  of  the 

St^te  where  the  complaining  party  resides  have  jurisdiction  of  the 

8U.l)ject-matter ;  and  if  the  other  party  is  a  non-resident,  they  must 

^e  authorized  to  proceed  without  personal  service  of  process.    The 

pviblication  which  is  j>ermitted  by  the  statute  is  sufficient  to  justify 

^  c^ecree  in  these  cases  changing  the  status  of  the  complaining  party, 

id  thereby  terminating  the  marriage ;  ^  and  it  might  be  sufficient 

«o  to  empower  the  court  to  pass  upon  the  question  of  the  cus- 

^-ody  and  control  of  the  children  of  the  marriage,  if  they  were  then 

^^^ithin  its  jurisdiction.     But  a  decree  on  this  subject  could  only 

^«  absolutely  binding  on  the  parties  while  the  children  remained 

'^^ithin  the  jurisdiction ;  if  they  acquire  a  domicile  in  another  State 

^^T  country,  the  judicial  tribunals  of  that  State  or  country  would 

liave  authority  to  determine  the  question  of  their  guardianship 

tihere.* 


^as8.  401;  St.  Albans  v.  Bash,  4  Yt. 
5S  ;  Fenton  v,  Garllck,  6  Johns.  194; 
Biasell  v,  Briggs,  9  Mass.  462;  Den- 
ison  o.  Hyde,  6  Conn.  508;  Aldrich 
V.  Kinney,   4  Conn.   380 ;   Hoxie   v, 
Wright,  2  Vt.  263;  Newell  o.  Newton, 
10  Pick.  470;  Starbuck  v.  Murray,  5 
Wend.  161 ;  Armstrong  v,  Harshaw, 
1  Dev.  188 ;  Bradshaw  v.  Heath,  13 
Wend.  407;  Bates  v.  Delavan,  5  Paige, 
299;  Webster  v.  Reid,  11  How.  460; 
Gleason  o.  Dodd,  4  Met.  333;  Green 
r.  Custard,  28  How.  486.    In  Ex  parte 
Heyfron,  7  How.  (Miss.)  127,  it  was 
held  that  an  attorney  could  not  be 
stricken  from  the  rolls  without  notice 
of  the  proceeding,  and  opportunity  to 
be  heard.     And  see  ante,  p.  *337,  n. 
Leaving  notice  with  one's  family  is 
not    equivalent  to  personal    service. 
Rape  V.  Heaton,  9  Wis.  329.     And 
see  Bimeler  v.  Dawson,  4  Scam.  536. 
1  Hull  r.  Hull,  2  Strob.  Eq.  174; 
Manley  r.  Manley,  4  Chand.  97;  Hub- 
bell  V.  HubbeU,  3  Wis.  662 ;  Mans- 


field 17.  Mclntyre,  10  Ohio,  28 ;  Ditson 
V,  Ditson,  4  R.  I.  97  ;  Harrison  v. 
Harrison,  19  Ala.  499 ;  Thompson  v. 
State,  28  Ala.  12  ;  Hardmg  v.  Alden, 
9  Greenl.  140;  Maguire  v,  Maguire,  7 
Dana,  181;  Todd  ©.  Kerr,  42  Barb. 
317.  It  is  immaterial  in  these  cases 
whether  notice  was  actually  brought 
home  to  the  defendant  or  not.  And 
see  Heirs  of  Holman  v.  Bank  of  Nor- 
folk, 12  Ala.  369. 

^  This  must  be  so  on  general  prin- 
ciples, as  the  appointment  of  guardian 
for  minors  is  of  local  force  only.  See 
Monell  i».  Dickey,  1  Johns.  Cb.  156; 
Woodworth  r.  Spring,  4  Allen,  321 ; 
Potter  V.  Hiscox,  30  Conn.  508;  Kraft 
V,  Wickey,  4  G.  &  J.  322.  The  case 
of  Townsend  r.  Kendall,  4  Minn.  412, 
appears  to  be  contra^  but  some  reli- 
ance is  placed  by  the  court  on  the 
statute  of  the  State  which  allows  the 
foreign  appointment  to  be  recognized 
for  the  purposes  of  a  sale  of  the  real 
estate  of  a  ward. 
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[•  4O63  *  But  in  divorce  cases,  no  more  tliaii  in  any  otlur,  ran 
the  court  make  11  decree  for  the  payment  of  moiity  In  a 
defendant  not  served  wilii  proei'ss,  and  nut  apijearing  in  tlie  case, 
-which  shall  be  binding  upon  liini  personally.  It  must  follmv.  in 
auch  a  case,  that  the  wife,  when  complainant,  cannot  olitaiii  a 
valid  decree  for  alimony,  nor  a  valid  jmiginent  for  cosfc;.  If  tlie 
defendant  had  property  witliin  tin;  State,  it  would  be  competent 
to  provide  by  law  for  tlie  seizine  and  appropriation  of  such  i>rnp- 
erty,  under  the  decree  of  tlie  eimrt,  to  the  use  of  the  complaijiaiit : 
but  the  legal  tribunals  elsewliere  wonUl  not  recopiize  a  decree  for 
alimony  or  for  costs  not  based  on  personal  service  or  appeanmce. 
The  remedy  of  the  complaimiTit  must  <feiierally,  in  these  cases,  bi- 
confined  to  a  dissolution  of  the  man-iage,  with  the  incident;il  ln-ii- 
efits  springing  therefrom,  and  to  an  order  for  the  custody  of  tlif 
children,  if  within  the  State.' 

When  the  question  is  raised  whether  the  proceedings  cif  -.^ 
court  may  not  be  void  for  waTit  of  inrisdiction,  it  will  sometiiiifT — 
be  important  to  note  the  gradi'  of  the  court  and  the  extent  of  it 
authority.  Some  courts  are  of  general  jnrisdietion,  liy  which  ^5 
meant  that  their  authority  extends  to  a  great  variety  of  matter?-=a^ 
while  others  are  only  of  special  aTid  limited  jurisdiction,  by  whir  -^ 
it  is  understood  that  they  have  antlumty  extending  only  to  ctr-  t 
tain  specified  cases.  The  wiuit  of  jnristliction  is  equally  fatal  in 
the  proceedings  of  each  ;  Init  different  rules  prevail  in  sluiwiiiir  i  t. 
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of,  and  that  the  parties  were  subjected  to  its  jurisdiction  by 
proper  process.^ 

*  There  is  also  another  difference  between  these  two  [*  407] 
classes  of  tribunals  in  this,  that  the  jurisdiction  of  the 

one  may  be  disproved  under  circumstances  where  it  would  not  be 
Allowed  in  the  case  of  the  other.  A  record  is  not  commonly  suf- 
fered to  be  contradicted  by  parol  evidence  ;  but  wherever  a  fact 
showing  want  of  jurisdiction  in  a  court  of  general  jurisdiction  can 
be  proved  without  contradicting  its  recitals,  it  is  allowable  to  do 
80,  and  thus  defeat  its  effect.^  But  in  the  case  of  a  court  of  spe- 
cial and  limited  authority,  it  is  permitted  to  go  still  further,  and 
to  show  a  want  of  jurisdiction  even  in  opposition  to  the  recitals 
Contained  in  the  record.^  This  we  conceive  to  be  the  general 
rule,  though  there  are  apparent  exceptions  of  those  cases  where 
t^he  jurisdiction  may  be  said  to  depend  upon  the  existence  of  a 
certain  state  of  facts,  which  must  be  passed  upon  by  the  courts 
themselves,  and  in  respect  to  which  the  decision  of  the  court  once 
rendered,  if  there  was  any  evidence  whatever  on  which  to  base 
it,  must  be  held  final  and  conclusive  in  all  collateral  inquiries, 
notwithstanding  it  may  have  erred  in  its  conclusions.^ 

1  See  Dakin  v,  Hudson,  6  Cow.  221 ;  8  Iowa,  114;  Sears  0.  Terry,  26  Conn. 

ClcTeland  v.  Rogers,  6  Wend.  438 ;  278 ;  Brown  0.  Foster,  6  R.  I.  564 ; 

People  V,  Koeber,  7  Hill,  39;  Sheldon  Fawcett  v.  Fowlis,  1  Man.  &  R.  102. 

«.    Wright,   1    Seld.   511  ;    Clark    v.  But  see  Facey  0.   Fuller,   13  Mich. 

Holmes,  1  Doug.  (Mich.)  390;  Cooper  527,  where  it  was  held  that  the  entry 

V.  Sunderland,  3  Iowa,  114;  Wall  v.  in  the  docket  of  a  justice  that  the 

Trumbull,  16  Mich.  228 ;  Denning  v.  parties    appeared    and  proceeded   to 

Corwin,  11  Wend.   647  ;    Bridge   v,  trial  was  conclusive.     And  see  Selin 

Ford,  6  Mass.  641;  Smith  v.  Rice,  11  0.  Snyder,  7  S.  &  R.  72. 
Mass.  511 ;  Barrett  v.  Crane,  16  Vt.         «  Britain  0.   Kinnard,   1  B.  &  B. 

246;  Teft  v.  Griffin,  5  Geo.  185;  Jen-  482.    Conviction  under  the  Bumboat 

nings  V.  Stafford,  1  Ired.  404 ;  Her-  Act.     The  record  was  fair  on  its  face, 

shaw  0.  Taylor,  3  Jones,  513;  Perrine  but  it  was  insisted  that  the  vessel  in 

p.  Farr,  2  Zab.  356;  State  v.  Metz-  question   was  not  a  **boat"  within 

ger,  26  Mo.  65.  the  intent  of  the  act.     Dallas,  Ch.  J.: 

*  See  this  subject  considered  at  **  The  general  principle  applicable  to 
some  length  in  Wilcox  v,  Kassick,  2  cases  of  this  description  is  perfectly 
Mich.  165.  And  see  Rape  v,  Heaton,  clear:  it  is  established  by  all  the  an- 
9  Wis.  329;  Bimelar  v,  Dawson,  4  cient,  and  recognized  by  all  the 
Scam.  536;  Webster  0.  Reid,  11  How.  modem  decisions;  and  the  principle 
437.  is,  that  a  conviction  by  a  magistrate, 

*  Sheldon  0.  Wright,  5  N.  Y.  497;  who  has  jurisdiction  over  the  sub- 
Dyckman  0.  Mayor,  &c.  of  N.  Y.,  5  ject-matter,  is,  if  no  defects  appear 
K.  Y.  434;  Clark  0.  Holmes,  1  Doug,  on  the  face  of  it,  conclusive  evidence 
(Mich.)  390  ;  Cooper  0.  Sunderland,  of  the  facts  stated  in  it    Such  being 
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[•408]      •When   it  is  once  made  to  aj>i)eai-  that  a  couit  lias 
jurisdiction  l)oth  of  tlie  sulijuL-t- matter  and  of  the  iwiiiis. 


the  principle,  what  are  the  facts  of 
the  present  case?  If  tin;  siiliji'tt- 
matter  in  the  present  case  witc  a 
boat,  it  is  ^reed  tlint  tlie  1)ij;it  tvoulil 
be  forfeited;  and  the  convictiini  stiiti'd 
it  to  be  a,  boat.  But  it  is  SLiirl  tliiit 
in  order  to  giTe  the  m^igistrati?  jiiris- 
dictioD,  the  subject-matltr  of  Iiis  con- 
viction must  be  a  boat;  and  tliat  it  is 
competent  to  the  party  to  iiiiju-acli 
the  conviction  by  showiiif;  that  it  ivas 
not  a  boat.  I  agree,  tlmt  if  in-  Imd 
not  juriadiction,  the  cohvictiuii  signi- 
fies notiiing.  Had  he  thi'ii  jurisdic- 
tion in  this  case?  liy  the  uct  of 
Farlianient  he  is  eoiponered  to  .search 
for  and  seize  gunpowder  in  ;iny  hunt 
on  the  river  Thames.  Now,  nlliiw- 
ing,  for  the  sake  of  argument.  th:it 
'  boat '  is  a  word  of  teehnieal  lui'iiii- 
ing,  and  somewhat  different  from  a 
vessel,  still,  it  was  a  matter  of  f:iet  to 
be  made  out  before  the  ina^'islr^ilu, 
and  on  which  he  was  to  draw  Iiia  own 
conclusion.  But  it  is  sniU  tliut  a 
jurisdiction  h  mi  ted  as  to  per^ton. 
place,  and  subject-matter  ia  stiiileil  iu 
its  nature,   aud   cannot   be    lanfiiliy 


has  been  said  about  the  <iM\pi  4 
raa[;'*t'""tos  giving  themselves  jiir> 
diction ;  iin.l  extr.'me  casf-a  li:.v(  1^  .n 
put,  o-s  of  a  magistrate  seizinjja-lii)' 
iif  .■*(' veil  ty-f our  gun*,  aud  ciitliiii;  il  J 
boat,  Siip]jose  such  a  tiling  Amr. 
the  cmviction  is  still  colidii.-.ivr,  iii:.! 


It  of  i: 


Iti!. 


tliat  the  party  U  without  niin.lv; 
and  so  lie  is,  without  civil  reni.ulv.in 
tliis  ami  iiiaiiy  other  cases;  liis  roni- 
eiiy  is  by  proceediug  criminally;  iui'l 
if  tlie  decision  were  so  gross  ns  tui'J 
a  ship  of  seventy-four  guns  a  l»>;it.it 
would  be  good  ground  for  a  eriiiiiiij) 
juoci'ediny.  Formerly  the  nilt  bjs 
to  intend  every  thing  ngainst  a  stiiilnl 
jui'isdietiou:  that  in  not  tho  nil<^  n^»" 
ami  nothing  is  to  be  iiiteuM  hul 
ujiat  is  fair  and  reasonable,  aaditii 
reasonable  to  iiitvud  that  ina)pstnl<-> 
nil!  ilo  what  is  right."  lli.M.;''i. 
J.,  in  the  same  case,  states  the  rijl 
point  very  clearly:  •■  Whetinr  tlie 
vessel  in  nucstion  were  a  boat  or  uo 
was  a  fact  on  wliieii  the  magistniW 
was  to  decide ;  and  the  fallacy  lies  in 
assuming   that   the    fact    which   the 
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the  judgment  which  *  it  pronounces  must  be  held  con-  [*  409] 
elusive  and  binding  upon  the  parties  thereto  and  their 
privies,  notwithstanding  the  court  may  have  proceeded  irregu- 
larly, or  erred  in  its  application  of  the  law  to  the  case  before  it. 
It  is  a  general  rule  that  irregularities  in  the  course  of  judicial 
proceedings  do  not  render  them  void.^     An  irregularity  may  be 
defined  as  the  failure  to  observe  that  particular  course  of  pro- 
ceeding which,  conformably  with  the  practice  of  the  court,  ought 
to  have  been  observed  in  the  case ;  ^  and  if  a  party  claims  to  be 
aggrieved  by  this,  he  must  apply  to  the  court  in  which  the  suit 
is  pending  to  set  aside  the  proceedings,  or  to  give  him  such  other 
redress  as  he  thinks  himself  entitled  to ;  or  he  must  take  steps 
to  have  the  judgment  reversed  by  removing  the  case  for  review 
to  an  appellate  court,  if  any  such  there  be.     Wherever  the  ques- 
tion of  the  validity  of  the  proceedings  arises  in  any  collateral 
suit,  he  will  be  held  bound  by  them  to  the  same  extent  as  if  in 
all   respects  the  court  had  proceeded  according   to   law.     An 
irregularity  cannot  be  taken  advantage  of  collaterally  ;  that  is  to 
Bay,  in  any  other  suit  than  that  in  which  the  irregularity  occurs, 
or  on  appeal  or  process  in  error  therefrom.     And  even  in  the 
same  proceeding  an  irregularity  may  be  waived,  and  will  com- 
monly be  held  to  be  waived  if  the  party  entitled  to  complain  of  it 

the  conviction  had  found  that   the  o.  Fowlis,  7  B.  &  C.  394;  Ashcroft 

offender  kept  a  dog  of  that  descrip-  v.  Bourne,  3  B.  &  Ad.  684;  Mather 

Hon,  conld  he,  in  a  civil  action,  be  v.  Uodd,  8  Johns.  44;  Mackaboy  v. 

allowed  to  dispute  the  truth  of  the  Commonwealth,  2  Virg.    Cas.    268; 

conviction?    In  a  question  like  the  Ex  parte  Kellogg,  6  Vt.  509;  State  v. 

present  we  are  not  to  look  at  the  in-  Scott,  1  Bailey,  294;  Facey  v.  Fuller, 

convenience,   but    at    the  law ;    but  13  Mich.  527 ;  Wall  v,  Trumbull,  16 

sorely  if  the  magistrate  acts  &ona/(i«,  Mich.   228;    Sheldon  v.   Wright,    5 

and  comes  to  his   conclusion  as  to  N.    Y.    512;    Wanzer   v.    Howland, 

matters  of  fact  according  to  the  best  10  Wis.  16;  Freeman  on  Judgments, 

of  his  judgment,  it  would  be  highly  §  523,  and  cases  cited, 
unjust  if  he  were  to  have  to  defend         ^  Ex  parte  Kellogg,   6   Vt.   509; 

himself  in  a  civil  action;    and  the  Edgerton  v.  Hart,  8  Vt.  208;  Carter 

more  so,  as  he  might  have  been  com-  v.  Walker,  2  Ohio,  n.  s.  339;  Free- 

peUed  by  a  marulamus  to  proceed  on  man  on  Judgments,  §  135. 
'  the  investigation.     Upon  the  general         '  '*  The  doing  or  not  doing  that  in 

principle,  therefore,  that  where  the  the  conduct  of  a  suit  at  law,  which, 

magistrate  has  jurisdiction  his  con-  conformably  to  the  practice  of  the 

viction  is  conclusive  evidence  of  the  court,  ought  or  ought  not  to  be  done." 

facts  stated  in  it,  1  think  this  rule  Bouv.   Law  Die.     See  Dick  v.  Mc- 

mast  be  discharged/'     See  also  Bas-  Laurin,  63  N.  (J.  185. 
ten  V.  Carew,  SB.  &  C.  648;  Fawcett 


612  CONSTITUTIOyAL   LIMITATIONS.  [CH.  XI, 

shall  take  any  subsequent  ste]i  in  tlie  ease  inconsistent  with  an 
intent  on  his  part  to  take  advantitge  of  it.' 

We  have  thus  briefly  indiciiteil  the  cases  in  which  jmhiial 
action  may  be  treiitetl  as  void  because  not  in  accordiuioe 
["410]  with  the  'law  of  tlie  land.  Tlie  design  of  the  present 
work  does  not  permit  an  enlarged  discussion  of  the  toj'ics 
which  suggest  themselves  in  tbis  connection,  and  wliich.  hoivever 
interesting  and  important,  do  not  specially  pertain  to  the  subject 
of  constitutional  law. 

But  a  party  in  any  case  lias  a  riglit  to  demand  that   tlie  jiulg- 
ment  of  the  court  be  given  npoLi  bis  suit,  and  be  cannot  be  bouriil 
by  a  delegated  exercise  of  judicial  power,  whether  the  delegation 
be  by  the  courts  or  by  legislative  act  devolving  judicial  duties  on 
ministerial  officers.*     Proceedings    in   any   sucli    case    would   be 
void;  but  they  must  be  carefully  tlistinguisbed   fmiu   those  cases    . 
in  which  the  court  has  itself  acted,  though  irregularly.     All  tlie  _- 
State  constitutions  preserve  the  right  of  trial  by  jury,  for  civil  a^s 
well  aa  for  criminal  cases,  «ith  sucb  exceptions  as  are  speeifieJ   j 
and  which  for  the  most  pait  consist  in  sucb  cases  as  are  of  sinaUx 
consequence,  and   are  triable  in  inferior  courts.     The  constiti^c 
tional  provisions  do  not  exteiid  the  light ;  tbey  only  seciu'e  it  i 
the  cases  in  which  it  was  a  matter  of  riglit  before.^    Hut  in  doin 

»  Robinaon  p,   West,  1  Saiidf.  1!);  Mlall     i:     Marks,     :il     111.     yii::*; 

Malone  o.  Clark,  2  Hill,  li J7  ;   Wi.uil     (  liaiuik-r  r.   Nasli.   .1  Mich-  -iUU.     .--^.a 
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this,  they  preserve  the  historical  jury  of  twelve  men,^  with  all  its 
incidents,  unless  a  contrary  purpose  clearly  appears.     The  party 
is  therefore  entitled  to  examine  into  the  qualifications  and  im- 
partiality of  jurors ;  ^  and  to  have  the  proceedings  public ;  ^  and  no 
conditions  can  be  imposed  upon  the  exercise  of  the  right  that  shall 
impair  its  value  and  usefulness.^     It  has  been  held,  however,  in 
many  cases,  that  it  is  competent  to  deny  to  parties  the  privilege 
of  a  trial  in  a  court  of  first  instance,  provided  the  right  is  allowed 
on  appeal.^    It  is  undoubtedly  competent  to  create  new  tribunals 
without  common-law  powers,  and  to  authorize  them  to  proceed 
without  a  jury ;  but  a  change  in  the  forms  of  action  will  not 
authorize  submitting  common-law  rights  to  a  tribunal  in  which 
no  jury  is  allowed.^    In  any  case,  we  suppose  a  failure  to  award 
a  jury  on  proper  demand  would  be  an  irregularity  merely,  ren- 
dering the  proceedings  liable  to  reversal,  but  not  making  them 
void. 

bark,  27  N.  Y.  147;  Howell  r.  Fry,  19  nan's  Liquors,  25  Conn.  278;  Curtis 

Ohio,  N.  8.556;   Guile  ».  Brown,  38  b.    Gill,   34   Conn.   49;    Reckner  y. 

Conn.  237;  Howe©.  Plainfield,  37  N.J.  Warner,  22  Ohio,  n.   s.  275;   Jones 

143;  Commissioners  v.  Morrison,  22  v.  Robbins,  8  Gray,  329 ;  Hapgood  v. 

Minn.  178.  Doherty,  8  Gray,  374 ;    Flint  River, 

^  See  ante,  p.  *319.     And  see  the  &c.  Co.  v.  Foster,  5  Geo.  208;  Mur- 

general   examination   of   the  subject  ford  v.  Barnes,  8  Geo.  444;  State  r. 

historically  in  Hagany  r.  Cohnen,  29  •  Beneke,    9    Iowa,    203;    Lincoln    t7. 

Ohio,  N.  8.  82 ;  and  Copp  0.  Henniker,  Smith,    27  Yt.    328,    360;     Steuart 

55N.  H.  179.  ©.  Baltimore,  7  Md.  500;    Common- 

«  Palmore  r.  State,  29  Ark.  248;  wealth  v.  Whitney,  108  Mass.  6.     But 

Paul  o.  Detroit,  32  Mich.  108.  that  this  could  not  be  admissible  in 

*  Watertown  Bank,  &c.  v.  Mix,  criminal  cases  was  held  in  Matter  of 
51  N.  Y.  558.  Dana,  7  Benedict,  1,  by  Judge  Blatch- 

♦  Greene  u.  Briggs,  1  Curt.  C.  C.  ford,  who  very  sensibly  remarks,  **In 
311;  Lincoln  v.  Smith,  27  Yt.  328;  my  judgment  the  accused  is  entitled, 
Norristown,  &c.  Co.  r.  Burket,  26  not  to  be  first  convicted  by  a  court, 
Ind.  53;  State  v.  Gumey,  37  Me.  and  then  to  be  acquitted  by  a  jury, 
156;  Copp  p.  Henniker,  55  N.  H.  179.  but  to  be  convicted  or  acquitted  in  the 
It  is  not  inadmissible,   however,   to  first  instance  by  a  jury.*' 

require  of  a  party  demanding  a  jury  ®  See   Rhines  r.   Clark,  51  Penn. 

that  he  shall  pay  the  jury  fee.     Ran-  St.    96.     Compare  Haines  v.    Levin, 

dall  o.  Kehlor,  60  Me.  37.  51  Penn.   St.  412;    Haines'  Appeal, 

»  Eraerick  v.   Harris,  1  Binn.  416;  73  Penn.  St.  169.     Whether  jury  trial 

Biddle  v.  Commonwealth,  13  S.  &  R.  is  of  right  in  quo  warranto  cases,  see 

405;  McDonald  v,  Schell,  6  S.  &  R.  State  v.  Allen,  5  Kan.  213;  Stater. 

240;  Keddie  r.  Moore,  2  Murph.  41;  Johnson,  26  Ark.  281;  State  v,  Yail, 

Wilson  V.  Simonton,  1  Hawks,  482;  53  Mo.  97;  People  u.  Cicott,  16  Mich. 

Monford  v,  Barney,  8  Yerg.  444 ;  Beers  283. 
9.  Beers,  4  Conn.  535;  State  v.  Bren- 

83 
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There  is  also  a  maxim  of  litw  rejiaidinj,'  jiulicial  action  wliicli 
may  have  an  important  liearing  upon  tin;  constitutional  valiility 
of  judgments  in  some  cases,  Xo  one  ou^lit  to  lie  ii  j'nlg''  in  lil- 
own  cause;  and  so  inflexilile  and  so  nninitcstly  j^!^t  is  this  ru!i', 
that  Lord  Coke  has  laid  it  down  lliiit  "  even  an  act  of  I'.iiliaiiii-ut 
made  against  natural  e'liiitv,  as  to  niuke  a  man  a  judge  in  his  mwh 
case,  is  void  in  itself;  iov  juvi  luilnrn-  !<iirit  inimiituh'di'j,  ami  tlitv 

are  lege»  leguvt."  ' 
[•411]       "This  maxim  applies  in  all  eases  wlieie  judicial  fum- 

tions  are   to   be   exereised,   and   excludes   all   who   are 
interested,  however  remotely,  from  taking  part  in  their  e\eri"iM-. 
It  is  not  left  to  the  discrelitm  of  a  judge,  or  to   hiw  sense  ui 
decency,  to  decide  whether  lie  shall  act  or  not :  all   his  powL-is 
are  subject  to  this  absolute  Itniitittion  :  and  when  his  own  ri^'lits 
are  in  question,  he   has  no   anlJnnity  to  delerniine   thi>  laiL^..-.-' 
Nor  is  it  essential  that  the  judge  he  a  party  named  in  the  rei-nnl :  ^ 
if  the  suit  is  brought  or  defended  in  his  interest,  or  if  In-  is  ;i^^ 
corporator  in  a  corporation  wliirOi  is  a  parly,  or  winch    will  li^a 
benefited  or  damnified  liy  tJie  judi,nnent,  he  is  eiiually  exelmleu- 
as  if  he  were  the  party  named/'     .\l■eordin^'ly,  wlieii-  the  Lnr^ 
Chancellor,  who  wjis  a  siiarelinliler  in  a  coniiiiiiiy  in  wlmse   fa\r    ^ 
the  Vice-Chanceltor  had  ren.ieie<l  a  decree,  allirmed  this  deero.^- 
the  House  of  Lords  reversed   tiie  decree   un   this  ground.  I.oi   <.; 
Campbell  observing:  "  It  isof  llie  last  imiiortancc  that  the  maxinj 
thai  ■ 
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a  part  in  the  decision.  And  it  will  have  a  most  salutary  effect 
on  these  tribunals,  when  it  is  known  that  this  high  court  of  last 
resort,  in  a  case  in  which  the  Lord  Chancellor  of  England  had 
an  interest,  considered  that  his  decree  was  on  that  account  a 
decree  not  according  to  law,  and  should  be  set  aside.  This 
will  be  a  lesson  to  all  inferior  tribunals  to  take  care,  not  only 
that  in  their  decrees  they  are  not  influenced  by  their  personal 
interest,  but  to  avoid  the  appearance  of  laboring  under  such  an 
influence."  ^ 

It  is  matter  of  some  interest  to  know  whether  the  legislatures 
:>£  the  American  States  can  set  aside  this  maxim  of  the  common 
Law,  and  by  express  enactment  permit  one  to  act  judicially 
when  *  interested  in  the  controversy.  The  maxim  itself,  [*  412] 
it  is  said,  in  some  cases,  does  not  apply  where,  from 
necessity,  the  judge  must  proceed  in  the  case,  there  being  no 
other  tribunal  authorized  to  act ;  ^  but  we  prefer  the  opinion  of 
Chancellor  SanSford  of  New  York,  that  in  such  a  case  it  belongs 
to  the  power  which  created  such  a  court  to  provide  another  in 
which  this  judge  may  be  a  party ;  and  whether  another  tribunal 
is  established  or  not,  he  at  least  is  not  intrusted  with  authority  to 
determine  his  own  rights,  or  his  own  wrongs.s 

It  has  been  held  that  where  the  interest  was  that  of  corporator 
in  a  municipal  corporation,  the  legislature  might  provide  that  it 
should  constitute  no  disqualification  where  the  corporation  was 
a  party.  But  the  ground  of  this  ruling  appears  to  be,  that  the 
interest  is  so  remote,  trifling,  and  insignificant,  that  it  may  fairly 
be  supposed  to  be  incapable  of  affecting  the  judgment  or  of 
influencing  the  conduct  of  an  individual.^  And  where  penalties 
are  imposed,  to  be  recovered  only  in  a  municipal  court,  the 
judges  or  jurors  in  which  would  be  interested  as  corporators  in 
the  recovery,  the  law  providing  for  such  recovery  must  be  re- 
garded as  precluding  the  objection  of  interest.^    And  it  is  very 

^  Dimes  o.  Proprietors  of   Grand  by  a  judge  of  probate  of  his  wife's 

Junction  Canal*   3  House  of  Lords  brother  as  administrator  of  an  estate 

Cases,  759.  of  which  her  father  was  a  principal 

*  Ranger  x>.  Great  Western  R.,  creditor  was  held  void.  And  see 
5  House  of  Lords  Cases,  88 ;   Stewart  People  o.  Gies,  25  Mich.  83. 

9.  Mechanics'  and  Farmers'  Bank,  19         ^  Conmion wealth  v.  Reed,  1  Gray, 

Johns.  501.  475. 

*  Washington    Insurance    Co.    o.         ^  Commonwealth  o.  Ryan,  5  Mass. 
Price,   Hopk.   Ch.   2.     This  subject  90;  HiU  ©.  Wells,  6  Pick"!  104;  Com- 
was  considered  in  Hall  v.   Thayer,  monwealth  v.  Emery,  11  Cush.  406. 
105  Mass.  221,  and  an  appointment 
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common,  in  a  oertain  olaas  of  cases,  for  the  law  to  piOTidfi  M 
certain  township  and  oountjr  officers  shall  audit  their  own  acconti 
for  services  rendered  the  public ;  but  in  such  case  there  n  v( 
adversary  party,  unless  the  State,  which  passes  the  law,  or  ttl 
municipalities  which  are  its  component  parts  and  subject  to  ill 
control,  can  be  r^arded  as  such. 

But  except  in  cases  resting  upon  such  reasons,  we  do  nofc  M 
how  the  legislature  can  have  any  power  to  abolish  a  maxim  vUflb 
is  among  the  fundamentals  of  judicial  authority.  The  people  df 
the  State,  when  framing  their  constitution,  may  possibly  estsbU 
so  great  an  anomaly,  if  they  see  fit ;  ^  but  if  the  l^ridatore  ii  ia- 
trusted  with  apportioning  and  providing  for  the  exercise  of  Ai 
judicial  power,  we  cannot  understand  it  to  be  authorised,  in  Ai 
execution  of  this  trust,  to  do  that  which  has  never  beea 
[*  418]  recognized  as  *  being  within  the  province  of  the  jodieiil 
authority.  To  empower  one  party  to  a  controveiqr  to 
decide  it  for  himself  is  not  within  the  legislative  authority,  h^ 
cause  it  is  not  the  establishment  of  any  rule  of  action  or  dedsiooi 
but  is  a  placing  of  the  other  party,  so  £ar  as  that  controvenj 
is  concerned,  out  of  the  protection  of  the  law,  and  submitting  him 
to  the  control  of  one  whose  interest  it  will  be  to  decide  BAAtnr 
rily  and  unjustly.* 

Nor  do  we  see  how  the  objection  of  interest  can  be  waived  by 
the  other  party.  If  not  taken  before  the  decision  is  rendered,  it 
will  avail  in  an  appellate  court ;  and  the  suit  may  there  be  dis* 
missed  on  that  ground.^  The  judge  acting  in  such  a  case  is  not 
simply  proceeding  irregularly,  but  he  is  acting  without  jurisdic- 
tion. And  if  one  of  the  judges  constituting  a  court  is  disquali- 
fied on  this  ground,  the  judgment  will  be  void,  even  though  the 
proper  number  may  have  concurred  in  the  result,  not  reckoning 
the  interested  party.* 

1  Matter  of  Leefe,  2  Barb.  Ch.  39.  Pond  Draming  Co.  v.  Hooper,  2  Met  | 

Even  this  must  be  deemed  doubtful  (Ky.)  350;  Scuffletown  Fence  Co.  t .  ! 

since  the  adoption  of  the  fourteenth  McAllister,  12  Bush,  312. 
article  of    the    amendments    to  the         >  Richardson  o.  Welcome,  6  Cull- 

federal  Constitution,  which  denies  to  332;   Dimes  v.  Proprietors  of  Grand 

the  State  the  right  to  deprive  one  of  Junction  Canal,   3   House  of  Lordb 

life,  liberty,  or  property,  without  due  Cases,.  787.     And  see   Sigoumey  c. 

process  of  law.  Sibley,  21  Pick.   106;  Oakley  c  At- 

*  See  Ames  v.   Port  Huron  Log-  pinwall,  3  N.  Y.  647. 
Driving  and  Booming  Co.,  11  Mich.  ^  In  Queen  v.  Justices  of  Hertford- 

139;  Hallr.  Thayer,  105  Mass.  325;  shire,  6  Queen's  Bench,  753,  it  wai 

State  9.  Crane,  36 *N.  J.  394;  Cypress  decided  that,  if  any  one  of  the  magit* 
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Mere  formal  acts  necessary  to  enable  the  case  to  be  brought 
before  a  proper  tribunal  for  adjudication,  an  interested  judge  may- 
do  ;  ^  but  that  is  the  extent  of  his  power. 


Urates  hearing  a  case  at  sessions  was 
interested,  the  court  was  improperly 
constituted,  and  an  order  made  in 
the  case  should  he  quashed.  It  was 
also  decided  that  it  was  no  answer  to 
the  ohjection,  that  there  was  a  major- 
ity in  favor  of  the  decision  without 
reckoning  the  interested  party,  nor 
that  the  interested  party  withdrew 
before  the  decision,  if  he  appeared  to 
have  joined  in  discussing  the  matter 
with  the  other  magistrates.  See  also 
The  Queen  v.  Justices  of  Suffolk,  18 


Q.  B.  416;  The  Queen  v.  Justices 
of  London,  18  Q.  B.  421 ;  Peninsula 
R.  R.  Co.  V.  Howard,  20  Mich.  26. 

^  Richardson  v.  Boston,  1  Curtis, 
C.  C.  251 ;  Washington  Insurance 
Co.  V.  Price,  Hopk.  Ch.  2;  Bucking- 
ham V.  Davis,  9  Md.  324;  Heydenfeldt 
v.  Towns,  27  Ala.  430.  If  the  judge 
who  renders  judgment  in  a  cause  had 
previously  been  attorney  in  it,  the 
judgment  is  a  nullity.  Reams  v, 
Kearns,  5  Cold.  217. 
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•CHAPTER  XII. 

LIBERTY   OF   SPEECH   AKD   OF   THE  PHE8S. 

The  first  Amendment  to  the  Constitution  of  the  United  Stales 
provides,  among  other  things,  that  Congress  shall  make  no  Uw 
abridging  the  freedom  of  speech  or  of  the  press.  With  jealoM 
care  of  what  is  aimost  universally  regarded  as  a  highly  important 
right,  essential  to  the  existence  and  perpetuity  of  free  govern- 
ment, a  provision  nf  similar  import  has  been  embodied  in  escb 
of  the  State  constitutions,  and  a  constitutional  principle  is  thereby 
established  which  is  Hupposed  to  form  a  shield  of  protection  to  the 
free  expression  of  opinion  in  every  part  of  our  land.' 


'  The  following  are  the  conatitu-  menta  concerning  the  trftngactioMif 

tlODOt  proviBJons:  J/.iine;  Every  gi^-  govemroeut;    therefore    the  ftwJnn 

zen   may   freely    speak,    write,    and  of    the   press   ought    not    to  be  re- 

publUb  hiB  Bentiraenta  on  an;  subject,  Btrained.       Declaration     of    BJghit. 

beiog   responsible    for   the   abuse   of  Art.  13,  —  .WownrAiuietU.-  ThelibertJ 

thit>  libnty.     No  law  ithall  be  pitsaed  of  the  presa  ia  easential  to  the  eecnritj 

regulating  or  restraining  the  freedom  of  freedom  in  ti  State;   it  ought  not 

of  the  protn:  nntl,  in  prosecutions  for  therefore,  to  be  refltraineiil  in  this  Com- 
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is  to  be  observed  of  these  several  provisions,  that  [*  415] 
3C0gnize  certain  rights  as  now  existing,  and  seek  to 


may  freely  speak,  write,  and 
his  sentiments  on    all  sub- 

ni^g  responsible  for  the  abuse 
right;   and  no  law  shall  be 

to    restrain    or    abridge    the 

>f  speech  or  the  press.    In  all 

I  prosecutions  or  indictments 
Is,  the  truth  may  be  given  in 
i  to  the  jury,  and  if  it  shall 
to  the  jury  that  the  matter 

as  libellous  is  true,  and  was 
m1  yrith  good  motives  and  for 
•le  ends,  the  party  shall  be 
d,  and  the  jury  shall  have  the 

determine  the  law  and  the 
Art.  1,  §  8.  —  New  Jersey: 
erson  may  freely  speak,  write, 
blish  his  sentiments  on  all 
,  being  responsible  for  the 
:  that  right.  No  law  shall  be 
x>  restrain  or  abridge  the  lib- 
ipeech  or  of  the  press.  In  all 
ions  or  indictments  for  libel, 
h  may  be  given  in  evidence 
iry ;  and  if  it  shall  appear  to 
'  that  the  matter  charged  as 

is  true,  and  was  published 
>d  motives  und  for  justifiable 
le  party  shall  be   acquitted; 

jury  shall  have  the  right  to 
le  the  law  and  the  fact.  Art. 
—  Pennsylvania :  That  the 
-press  shall  be  free  to  every 
¥ho  may  undertake  to  exam- 
>roceedings  of  the  legislature, 
ranch  of  government,  and  no 

II  ever  be   made  to  restrain 
t  thereof.     The  free  commu- 

of  thoughts  and  opinions  is 
.he  invaluable  rights  of  man, 
ry  citizen  may  freely  speak, 
id  print  on  any  subject,  being 
ble  for  the  abuse  of  .that  lib- 
fo  conviction  shall  be  had  in 
secution  for  the  publication 
9,  relating  to  the  official  con- 
officers  or  men  in  public 
,   or    to    any    other    matter 


proper    for    public   investigation    or 
information,  where  the  fact  that  such 
publication  was  not    maliciously  or 
negligently  made  shall  be  establiahed 
to  the  satisfaction  of  the  jury ;  and  in 
all  indictments  for  libels,   the  jury 
shall  have  the  right  to  determine  the 
law  and  the  facts,  under  the  direction 
of  the  court,  as  in  other  cases.     Art. 
1,  §  7.  —  Delaware:  The  press  shall 
be  free  to  every  citizen  who  under- 
takes to  examine  the  official  conduct 
of  men  acting  in  public  capacity,  and 
any  citizen  may  print  on  any  such 
subject,   being    responsible    for    the 
abuse  of  that  liberty.     In  prosecu- 
tions for   publications    investigating 
the  proceedings  of  officers,  or  where 
the  matter  published  is  proper  for 
public  information,  the  truth  thereof 
may  be  given  in  evidence;  and  in  all 
indictments  for  libels,  the  jury  may 
determine  the  facts  and  the  law,  as  in 
other  cases.     Art.  1,  §  5.  —  Maryland : 
That  the  liberty  of  the  press  ought  to 
be  inviolably  preserved;    that  every 
citizen  of  the  State  ought  to  be  al- 
lowed to  speak,  write,  and  publish 
his  sentiments  on  all  subjects,  being 
responsible  for    the    abuse    of    that 
privilege.       Declaration    of    Rights, 
Art.    40.  —  West    Virginia :    No   law 
abridging  the  freedom  of  speech  or  of 
the  press  shall  be  passed;    but  the 
legislature  may  provide  for  the  re- 
straint and  punishment  of  the  pub- 
lishing and  vending  of  obscene  books, 
papers,  and  pictures,  and  of  libel  and 
defamation  of  character,  and  for  the 
recovery  in  civil  action   by  the  ag- 
grieved   party   of    suitable    damages 
for  such  libel  or  defamation.      At- 
tempts to  justify  and  uphold  an  armed 
invasion  of  the  State,  or  an  organized 
insurrection  therein  during  the  con- 
tinuance of  such  invasion  or  insurrec- 
tion, by  publicly  speaking,  writing, 
or  printing,  or  by  publishing,  or  cir- 
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[•416j  protect  and  perpetuate  "  tliem.by  declaring  that  they  sliall 
not  bo  abridged,  or  that  they  shall  remam  inviolate.    Tliey 

oul&tiog   siic'U    writing    or    printing,  ends,   the   party  shall    be   acquitted. 

may  ba   by  ]iiw  declared    a   luisde-  Art.  1,  %  11.  —  lowo.  Art.  I,  §  7.  and 

meatier,    and    jjuiiiabed    accordingly.  A'eunrfi,   Art.   1.   g   9.      SubstantUil; 

In   prOMOuliutiH   and    uivil   suits   fur  same     as     Ohio.  —  IllinoU:     Eterj 

UtwJ,  tlie  trutli  may  be  given  in  eri-  person  may  freely  speak,  write,  aiid 

(ieuod;  and  if  it  shall  appear  to  tlie  publish  on  all  subject*,  being  rrs^wu- 

Jury   that  tins   mutter  charged   us  li-  aible  tor  the   abuse   of    that   liberty^ 

bcUuUM  is  truK.   nad  ytm  published  and  in  all  trials  for  libel,  both  dt\'\ 

with  good  motivca.  and  for  justitiublc  and  criminal,  the  truth,  when  putk..^ 

^ndft.  the  vnrdict    shall    be  for  the  lished  with  good    motires    and    fca^ 

detcndaut.     Art.   2,  !^  4  and  o.  —  justiitable  ends,  shall  be  a  sufficiet^^ 

Kattueky:  That priiithig-pressea  shall  defence.        Art.    2,    §    4.  —  Indiaart; 

ho  free  to  every  person  who  under-  No   law  shall    be   passed   restrainijiA 

takes  to  examine  the  proceedings  of  the  free  interchange  of  thought  anj 

thn  OencrnI  Assembly,  or  any  branch  opinion,  or  restricting  the  right  in 

of  the  goiferument,  and  no   law  shall  speak,  write,  or  print  freely  on  auj 

ev«r  b«  madei  to  restraiu  the  ri^'ht  subject  whatever;   but  for  the  shiiM 

thereof.     The  tree  UDtnniunicntJon  of  of  that  right   every  person  shall  tx 

Uiou^hts  and  opinions  is  one  of  the  responsible.     In  all  prosecntiooi  Ui 

Livalaable  righla  of  uian,  and  every  libel,  the  truth  of  the  matters  allepd 

oilizeu  may  freely  apeak,  write,  and  to  be  libellous  may  be  given  ioju*- 

print,  no  any  subject,  being  responai-  tJRnation.     Art.    1,    ^   9   and  lU,— 

ble  for  the  abuse  of  that  liberty.     In  Mi':higaH  .-     In    all    prosecutioM  if 

all  prosMulioiu)  for  th«  publication  of  libels,  the  trnth  may  be  given  in  «n- 

jMip^nt  Investigating  the  official  con-  dcnce   to   the   jury;   and   if  it  tiliill         , 

duct  of  olfiuers  or  men  in  a  public  appear  to  the  jury  that  the  uutwr 

oapadty,  or  where  the  matter  puh-  charged  as  libellous  is  true,  and  *u 

iii^UUl Js  proper  for  public  iufurina-  published  with  good   motives  anil  tui 
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t  assume  to  create  new  rights,  but  *  their  purpose  is  [*  417] 
otect  the  citizen  in  the  enjoyment  of  those  already 


[>e  inyiolate,  and  all  persons 
reely  speak,  write,  or  publish 
entiments  on  all  subjects,  being 
sible  for    the  abuse  of    such 

and  in  all  civil  or  criminal 
I  ior  libel,  the  truth  may  be 
in  evidence  to  the  jury ;  and  if 
1  appear  that  the  alleged  li- 
>  matter  was  published  for 
kble  ends,  the  accused  party 
be  acquitted.  Bill  of  Rights, 
—  Missouri :  That  no  law  shall 
Bed  impairing  the  freedom  of 
;  that  every  person  shall  be  free 
,  write,  or  publish  whatever  he 
every  subject,  being  responsible 
abuse  of  that  liberty;  and  that 
prosecutions  for  libel,  the  truth 
I  may  be  given  in  evidence,  and 
ry,  under  the  direction  of  the 

shall  determine  the  law  and 
ct.  Art.  2,  §  H.  — Nebraska: 
as  Illinois.  Art.  1,  §  5.  — Ar- 
:  The  liberty  of  the  press 
3r  ever  remain  inviolate.  The 
>mmnnication  of  thoughts  and 
IS  is  one  of  the  invaluable 
of  man,  and  all  persons  may 
speak,  write,  and  publish  their 
ents  on  all  subjects,  being 
sible  for  the    abuse    of    such 

In  all  criminal  prosecutions 
el,  the  truth  may  be  given  in 
ce  to  the  jury ;  and  if  it  shall 

to  the  jury  that  the  matter 
d  as  libellous  is  true,  and  was 
led  with  good  motives  and  for 
kble  ends,  the  party  shall  be 
»d.  Art.  1,  §  2.  — Florida: 
person  may  freely  speak  and 
his  sentiments  on  all  subjects, 
responsible  for  the  abuse  of 
ght,  and  no  law  shall  be  passed 
jrain  or  abridge  the  liberty  of 

or  the  press.  In  all  criminal 
itions  and  civil  actions  for 
he  truth  may  be  given  in  evi- 
to  the  jury;   and  if  it  appear 


that  the  matter  charged  as  libellous 
is  true,  and  was  published  with  good 
motives,  the  party  shall  be  acquitted 
or  exonerated.  Declaration  of  Rights, 
§  10.  —  Georgia :  No  law  shall  ever  be 
passed  to  curtail  or  restrain  the  liberty 
of  speech  or  of  the  press ;  any  person 
may  speak,  write,  and  publish  his 
sentiments  on  all  subjects,  being  re- 
sponsible for  the  abuse  of  that  lib- 
erty. Art.  1,  §  1,  par  15.  —  Louisiana : 
The  press  shall  be  free;  every  citizen 
may  freely  speak,  write,  and  publish 
his  sentiments  on  all  subjects,  being 
responsible  for  the  abuse  of  this 
Hberty.  Title  1,  Art.  4:'.  — North 
Carolina:  The  freedom  of  the  press 
is  one  of  the  great  bulwarks  of  lib- 
erty, and  therefore  ought  never  to  be 
restrained ;  but  every  individual  shall 
be  held  responsible  for  the  abuse  of 
the  same.  Declaration  of  Rights, 
§  20.  —  South  Carolina :  All  persons 
may  freely  speak,  write,  and  publish 
their  sentiments  on  any  subject,  being 
responsible  for  the  abuse  of  that 
right;  and  no  laws  shall  be  enacted 
to  restrain  or  abridge  the  liberty  of 
speech  or  of  the  press.  In  prosecu- 
tions for  the  publication  of  papers 
investigating  the  official  conduct  of 
officers  or  men  in  public  capacity,  or 
when  the  matter  published  is  proper 
for  public  information,  the  truth 
thereof  may  be  given  in  evidence; 
and  in  all  indictments  for  libel  the 
jury  shall  be  judges  of  the  law  and 
the  facts.  Art.  1,  §§  7  and  8.— 
Alabama :  That  any  citizen  may  speak, 
write,  and  publish  his  sentiments  on 
all  subjects,  being  responsible  for  the 
abuse  of  that  liberty.  That  in  prose- 
cutions for  the  publication  of  papers 
investigating  the  official  conduct  of 
officers  or  men  in  public  capacity,  or 
when  the  matter  published  is  proper 
for  public  information,  the  truth  there- 
of may  be  given  in  evidence ;  and  that 
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trates  to  keep  the   people  in  ignorance  of  the  precise 
["  419]  Ijoundary  "  between    that  which   waa   lawful   and  tliat 

which  was  prohibited,  iis  more  likely  to  make  them  avoid 
all  doubtful  actions.  The  magiBtiates  of  Massachugetts.  when 
ccmipoUed  by  public  opiuiuii  to  suffer  the  publication  of  general 
lawii  in  1640,  permitted  it  under  protest,  as  a  hazardous  experi- 
ment. For  publishing  the  laws  of  one  session  in  Vii^inia,  in 
1682,  the  printer  was  arrested  and  put  under  bonds  until  the 
king's  pleasure  could  be  known,  and  the  king's  pleasure  was  de- 
clared that  no  printing  should  be  allowed  in  the  Colony-'  Thern 
were  not  wanting  instances  of  the  public  burning  of  books,  u 
offenders  against  good  ordur.  Such  was  the  fat«  of  Elliot's  boot 
in  defence  of  unmixed  principles  of  popular  freedom,^  and  Calefs 
book  against  Cotton  Mather,  which  was  given  to  the  flames  at 
Cambridge."  A  single  printing-press  was  introduced  into  li* 
Colony  »o  cariy  as  1640  ;  but  the  publication  even  of  State  doc- 
Utnonts  did  not  become  free  until  1719,  when,  after  a  quarrel  l)^ 
twccii  Governor  Shute  and  tlie  House,  he  directed  that  body  not 
to  print  ona  of  their  renioustrauces,  and,  on  their  disobeying, 
nought  in  vain  to  procure  the  punishment  of  their  printer.*  WIkd 
Dongau  was  sent  out  as  Governor  of  New  York  in  1683,  bo  wm 
expressly  instructed  to  suffer  no  printing,^  and  that  Colony  oli- 
tainod  its  first  press  in  lt)!>2,  tbiougb  a  Philadelphia  printer  being 
driven  thence  for  publishing  an  address  from  a  Quaker,  in  wbicfe 
tie  BBuiVwd  bi»  brethren  in  oSice  of  being  inconsistent  wi^  Uiitii 
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time  followed  this  example,  and  the  first  open  *  debate  [*  420] 
was  had  in  1798,  on  the  occasion  of  the  controversy  over 
the  right  of  Mr.  Gallatin  to  a  seat  in  that  body.^  The  House  of 
Representatives  sat  with  open  doors  from  the  first,  tolerating  the 
presence  of  reporters,  —  over  whose  admission,  however,  the 
Speaker  assumed  control,  —  and  refusing  in  1796  the  pittance  of 
two  thousand  dollars  for  full  publication  of  debates. 

It  must  be  evident  from  these  brief  references  that  liberty  of 
the  press,  as  now  understood  and  enjoyed,  is  of  very  recent 
(»rigiu  ;  ^  and  commentators  seem  to  be  agreed  in  the  opinion  that 
the  term  itself  means  only  that  liberty  of  publication  without  the 
previous  permission  of  the  government,  which  was  obtained  by 
the  abolition  of  the  censorship.  In  a  strict  sense,  Mr.  Hallam 
says,  it  consists  merely  in  exemption  from  a  licenser.^  A  similar 
view  is  expressed  by  De  Lolme.  "  Liberty  of  the  press,"  he  says, 
"  consists  in  this :  that  neither  courts  of  justice,  nor  any  other 
judges  whatever,  are  authorized  to  take  notice  of  writings  in- 
tended for  the  press,  but  are  confined  to  those  which  are  actually 
printed."  ^  Blackstone  also  adopts  the  same  opinion,^  and  it  has 
been  followed  by  American  commentators  of  standard  authority 
as  embodying  correctly  the  idea  incorporated  in  the  constitu- 
tional law  of  the  country  by  the  provisions  in  the  American  BUls 
of  Rights.® 

It  is  conceded  on  all  sides  that  the  common-law  rules  that  sub- 
jected the  libeller  to  responsibility  for  the  private  injury,  or  the 
public  scandal  or  disorder  occasioned  by  his  conduct,  are  not 
abolished  by  the  protection  extended  to  the  press  in  our  constitu- 
tions.   The  words  of  Ch.  J.  Parker  of  Massachusetts  on  this  sub- 

1  *'  This  broke  the  spell  of  delib-  Massachusetts ,  in  1766,  on  the  mo- 

erations  in  secret  conclave ;  and  a  few  tion  of  Otis.     Tudor 's  Life  of  Otis, 

days  afterwards,  on  the  20th  of  the  252. 

same  mouth,  a  general  resolution  was  ^  It  is  mentioned  neither  in  the 

adopted  by  the  Senate,  that,  after  the  English  Petition  of  Rights  nor  in  the 

end  of  the  present  annual  session,  its  Bill  of  Rights;  of  so  little  importance 

proceedings  in  its  legislative  capacity  did  it  seem  to  those  who  were  seeking 

ahoold  be  with  open  doors,  unless  in  to  redress  grievances  in  those  days, 

special  cases  which,  in  the  judgment  >  Hallam's  Const.  Hist,   of  Eng- 

of  the  body,  should  require  secrecy."  land^  c.  15. 

Life  of  Madison,  by  Rives,  Vol.  HI.  *  De  Lolme,  Const,  of  England, 

p.  371.  254. 

The  first  legislative  body  in  Amer-  *  4  Bl.  Com.  151. 

ica  to  throw  open  its  debates  to  the  •  Story  on  Const.  §  1889 ;  2  Kent, 

public  was    the    General  Court    of  17  et  seq, ;  Rawle  on  Const,  c.  10. 
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ject  have  been  fretjuently  quoted,  generally  recognized  as  sound 
in  principle,  and  accepted  as  authority.  "  Nor  does  our  constitu- 
tion ov  declaration  of  rights,"  he  says,  speaking  of  his  own  State, 
>*  abrogate  t)ie  common  law  in  this  respect,  as  some  have  insisted. 
The  sixteenth  article  declares  that  *  liberty  of  the  press  ie  essential 
to  the  security  of  freedom  in  a  State  j  it  ought  not  therefore  to  be 

restrained  in   this  Commonwealth.'     The  liberty  of  the 
[•421]  press,  not  its  licentiousness:  "this  is   the    constructioii 

which  a  just  regard  to  the  other  parts  of  that  instrument, 
and  to  the  wisdom  of  those  who  founded  it,  requires.  In  the 
eleventh  article  it  is  declared  that  every  subject  of  the  Commou- 
weaith  ought  to  find  a  certain  remedy,  by  having  recourse  to  the 
laws,  for  all  injuries  ot  wrongs  which  he  may  receive  in  his  persoo, 
property,  or  character ;  and  thus  the  general  declaration  in  tJie 
sixteenth  article  is  qualified.  Besides,  it  is  well  understood  lad 
reoeived  as  a  commentary  on  this  provision  for  the  liberty  of  the 
press,  that  it  was  intended  to  prevent  all  such  previous  rettTaaU 
upon  publications  as  had  been  practised  by  other  governmenU, 
and  in  early  times  here,  to  iJtifle  the  efforts  of  patriots  towarli 
enlightening  their  fellow-subjects  upon  their  rights  and  the  duties 
of  rulers.  Tlie  liberty  of  the  press  was  to  be  unrestrained,  biit  ho 
who  used  it  was  to  be  responsible  in  case  of  its  abuse  ;  like  the 
right  to  keep  fire-arms,  which  does  not  protect  him  who  uses  ihcn 
for  annoyance  or  destruction."  ^ 

Bub  wllile  we  oouoede  that  liberty  of  speech  and  of  the  (oett 
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An  examination  of  the  controversies  which  have  grown  out  of 
the  repressive  measures  resorted  to  for  the  purpose  of  restraining 
the  free  expression  of  opinion  will  sufficiently  indicate  the  purpose 
of  the  guaranties  which  have  since  been  secured  against  such  re- 
straints in  the  future.  Except  so  far  as  those  guaranties  relate 
to  the  mode  of  trial,  and  are  designed  to  secure  to  every  accused 
person  the  right  to  be  judged  by  the  opinion  of  a  jury  upon  the 
criminality  of  his  act,  their  purpose  has  evidently  been  to  protect 
parties  in  the  free  publication  of  matters  of  public  con- 
cern, to  *  secure  their  right  to  a  free  discussion  of  public  [*  422] 
events  and  public  measures,  and  to  enable  every  citizen  at 
any  time  to  bring  the  government  and  any  person  in  authority  to 
the  bar  of  public  opinion  by  any  just  criticism  upon  their  conduct 
in  the  exercise  of  the  authority  which  the  people  have  conferred 
upon  them.  To  guard  against  repressive'  measures  by  the  several 
departments  of  the  government,  by  means  of  which  persons  in 
power  might  secure  themselves  and  their  favorites  from  just  scru- 
tiny and  condemnation,  was  the  general  purpose  ;  and  there  was 
no  design  or  desire  to  modify  the  rules  of  the  common  law  which 
protected  private  character  from  detraction  and  abuse,  except  so 
far  as  seemed  necessary  to  secure  to  accused  parties  a  fair  trial. 
The  evils  to  be  guarded  against  were  not  the  censorship  of  the 
press  merely,  but  any  action  of  the  government  by  means  of  which 
it  might  prevent  such  free  and  general  discussion  of  public  matters 
as  seems  absolutely  essential  to  prepare  the  people  for  an  intelli- 
gent exercise  of  their  rights  as  citizens. 

The  constitutional  liberty  of  speech  and  of  the  press,  as  we  un- 
derstand it,  implies  a  right  to  freely  utter  and  publish  whatever 
the  citizen  may  please,  and  to  be  protected  against  any  respon- 
sibility for  so  doing,  except  so  far  as  such  publications,  from  their 
blasphemy,  obscenity,  or  scandalous  character,  may  be  a  public 
offence,  or  as  by  their  falsehood  and  malice  they  may  injuriously 
affect  the  standing,  reputation,  or  pecuniary  interests  of  individ- 
uals. Or,  to  state  the  same  thing  in  somewhat  different  words, 
we  understand  liberty  of  speech  and  of  the  press  to  imply  not 
only  liberty  to  publish,  but  complete  immunity  from  legal  cen- 
sure and  punishment  for  the  publication,  so  long  as  it  is  not 
harmful  in  its  character,  when  tested  by  such  standards  as  the 
law  affords.  For  these  standards  we  must  look  to  the  common- 
law  rules  which  were  in  force  when  the  constitutional  guaranties 
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were  established,  and    in    reference   to  which    they   liuve   ''"-f-n 
adopted. 

At  the  common  law  an  ai'liun  would  lie  ;ig;iinst  any  jicrson  ]>iil'- 
lishing  a  falae  and  malicinns  enmnmnication  tending  to  dis^^riii'-.-  «i- 
injure  another.  Faiscliood,  malice,  and  injury  were  the  element-^ 
of  the  action  ;  but  as  the  law  presumed  innocence  of  crime  nr  mis- 
conduct until  the  contriny  was  jinived,  the  falsity  of  an  injiii'in.is 
publication  was  presumed  nntil  its  truth  wnsaverretl  andsnhst;ni^ 
tiated  by  the  defendant ;  and  if  false,  maliee  in  iho  i>ulilicatinn  w;i-.^ 
also  presumed  unless  the  pnhlication  was  privileged  under  riile>  r  , 

be  hereafter  stated.      There  were  many  cases,  also,  wlii-t-^. 
[•423]  the  law  presumed  injniy,and  did  not  call  upon  the  "eoiij, 

plaining  party  to  make  any  other  showing;;  that  he  \V'.-,„ 
damnified  than  such  implieatiou  as  arose  from  the  character  nf  tii„ 
communication  itself.  One  of  these  was  where  the  charJ,^^i/■ 
true,  would  subject  the  jiarty  charged  lo  an  indietmerii  I'er  ^i 
crime  involving  moral  turpitude,  or  snhject  him  to  an  infirti^iiis 
punishment;'  but  in  sneh  case  it  seems  not  to  be  important  lb; 
the  charge  imports  a  crime  already  punished,  or  for  wiiioii  a  [irov 

•  Brookei   v.  Coffin,  5  Johns.  IS'i ;  [iropor  a  Vermont  to  show  thest-ineiii 

Alexander    v.    Aleiauder.   !)    Wniil.  \\Wu-\i   tlicv   were   iist'il;    ha.   fur  hi- 

141  ;    Young   v.    Miller,    :!   Hill,    :>1  ;  staiiw.    wfior,-   oi.y   is    dinnTL-t  "itli 

DbtU  17.  Brown,  27   Ohio,  n,  h,  ;W(i;  liiivini;  swoni   falsely:   which  iiiavw 
Todd  c.  Rough,  10  S.  &  11.  IS; 
V.   Stitzel,  21  Ponn.   St.  .VJ-.2  ;  S 
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ecation  is  barred  by  limitation  of  time.^  Another  was,  to  charge  a 
man  with  contagious  disease ;  the  effect  of  the  charge,  if  believed, 
being  to  exclude  him  from  the  society  of  his  fellows.^  Another  was 
where  the  charge  affected  the  party  in  his  business,  office,  or  means 
of  livelihood,  as  where  it  was  said  of  a  postmaster  that  he  would 
rob  the  mail ;  ^  or  of  a  trader,  to  whom  credit  is  important,  that 
he  is  insolvent;^  and  the  like.  Still  another  was  where  any 
injurious  charge  holding  a  party  up  to  public  contempt,  scorn,  or 
ridicule  was  propagated  by  printing,  writing,  signs,  burlesques, 
kcfi  And  although  it  was  formerly  held  that  to.  charge  a  female 
verbally  with  want  of  chastity  was  not  actionable  without  proof 
of  special  damage,^  yet  of  late  a  disposition  has  been 
exhibited  to  *  break  away  from  this  rule  in  favor  of  one  [*  424] 
more  just  and  sensible,*^  and  the  statutes  of  several  of  the 
States  have  either  made  adultery  and  incontinence  punishable  as 
crimes,  whereby  to  charge  them  becomes  actionable  per  se  under 
the  common-law  rule,  or  else  in  express  terms  have  declared  such 
a  charge  actionable  without  proof  of  special  damage.^ 

^  Carpenter      v.     Tarrant,     Cas.  •  Janson  v,  Stuart,  1  T.  R.  748; 

temp.  Hardw.  339;   Smith  v.  Stew-  Van  Ness    v,    Hamilton,    19  Johns, 

art,  5  Penn.  St.  372;  Holley  ».  Bur-  367;   Clegg  v.  Laffer,  10  Bing.  250; 

gesB,  9  Ala.  728;  Van  Ankin  r.  West-  Steele  v.  Southwick,  9  Johns.  214; 

fall,  14  Johns.  233;  Krebs  v.  Oliver,  Pollard  r.  Lyon,  91  U.  S.  Rep.  225. 

12   Gray,   239;    Baum    v.  Clause,   5  ^  Gascoign    o.     Ambler,     2     Ld. 

ffill,  196;  Utley  v.  Campbell,  5  T.  B.  Raym.  1004;   Graves  r.   Blanchet,  2 

Monr.  396;  Indianapolis  Sun  &.  Hor-  Salk.  696;  Wilby  v.  Elston,  8  C.  B. 

roll,  53  Ind.  527.  142;  Buys  ».  Gillespie,  2  Johns.  115; 

•Taylor   v.    Hall,   2   Stra.    1389;  Brookerr.  Coffin,  5  Johns.  188;  Bradt 

Carlalakec.  Mapledoram,  2  T.  R.  473;  v.  Towsley,  13   Wend.  253;   Dyer  v. 

Watson  r.   McCarthy,   2  Kelly,  57;  Morris,  4  Mo.  214 ;  Stanfield  r.  Boyer, 

Nichols  t;.  Guy,  2  Ind.  82;  Irons  r.  6  H.  &  J.  248;  Woodbury  t;.  Thomp- 

Pield,  9  R.  I.  216;  Kancher  i7.  Blinn,  son,  3  N.  H.  194;  Berry  t;.  Carter,  4 

29  Ohio,  K.  8.  62.  Stew.  &  Port.  387;  Elliot  v.  Ailsbury, 

«  Craig  V,    Brown,  5  Blackf.   44.  2  Bibb,  473;   Linney  t;.   Malton,  13 

For  other  illustrations  the  following  Tex.  449;  Underbill  t;.  Wei  ton,  32  Vt. 

cases  may  be  referred  to:  Gottbehnet  40;  Castlebury  v.  Kelly,  26  Geo.  606. 

V,  Hubachek,  36  Wis.  515;  Bobbins  v,  '^  See  the  cases  of  Sexton  v.  Todd, 

Treadway,  2  J.  J.  Marsh.  540;  Hook  Wright,    317;    Wilson    v.    Runyan, 

V.  Hackney,  16  S.  &  R.  385.  Wright,  671;  Malone  v.  Stewart,  15 

*  Brown  r.  Smith,  13  C.  B.  599;  Ohio,   319;     Moberly  v.    Preston,   8 

Lindaey  r.  Smith,  7  Johns.  360;  Mott  Mo.   462;    Sidgreaves    ».   Myatt,   22 

r.' Comstock,  7  Cow.  654;   Lewis  v,  Ala.  617;  Terry  i7.  Bright,  4  Md.  430; 

Hawley,  2  Day,  495;  Nelson  v.  Bor-  Spencer  v,  McMasters,  16  III.  405. 

chenius,  52  IlL  236;  Orr  v.  Skofield,  »  See  Frisbie  r.  Fowler,  2  Conn, 

58  Me.   183;    Weiss  v.  Whittemore,  707;   Miller  v.  Parish,  8  Pick.  384; 

28  Mich.  366.  Bobbins  v.  Fletcher,  101  Mass.  115; 

34 
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But  in  any  other  case  a  party  ciimiilainiii!!  of 
and  disparaging  communication  mi^lit  niiiintiiin 
for,  on  averment  and  proof  of  sijcciiil  ihunii 
truth  of  the  chaise,  if  pleaded  iind  csfulilisliei 
complete  defence. - 

In  those  cases  in  whicli  tlie  injurious  cliarj; 
by  printing,  writing,  signs,  liinIesi;iK-s,  iJcc.  iIk' 
criminal  prosecution,  as  well  as  a  suit  for  privai 
criminal  prosecution  wsis  bnsL-il  upon  tlie  iilcii  t 
of  such  publications  was  in  oxcitc  to  a  breach  of  tin-  pii 
peace  ;'  and  it  might  be  supjiortod  iu  cases  where  tlie  injuri 
publication  related  to  whole   ebisses  or  comnumities   of  pu"; 


11  false 

;..  malic 

iuil-. 
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cticii  tl 
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Pledger  v.  Ilit^chcock,  1  KtUy,  -'-.: 
Smslly  t>.  Anderaon,  2  T.  li.  Moi 
56;  Williams  v.  BryiUit,  -I  Ala.  1 
Dailey  v.  Reynolds,  4  Green.'  (l'>«' 
3M;  Symonda  v.  Carter.  :(_'  N. 
45S;  McBraycr  r.  [1111,  J  Ir.'.l.  i:i 
Morris  v.  Barklev.  1  Lit.  i>i:  VhUW 
v.  Wiley,  2  Lit.  ISJ;  Wi.tts  r.  {'•<■'■<' 
lee,  a  DeT.  115;  Drurani..iiii  r.  l,.,.,! 
6  Blackf.  453;  Worth  r.  Itiitl.T. 
Blackf.  251;  Richardsun  .-.  K.-Wn 
28  Geo.  215;  Buford  r.  Wil.k>. 
Penn.  St.  Oij;  Frconian  i:  l'n-.--\ 
Bailey,  115;  Regni.-r  r.  faln.t.  7  I 
^4:   Ranger  v.  (ioo.lrjeii,  17   Wis.  7 


In    III,- 


■lli)wiii(;  Statt's.  and  jHTlitj, 
I'r.-i.  til  iniiiute  uudiastilv   t„ 


iiti':  Alal>iLm:<,  llliiii>is.  lmltau;i.  K. 
tuekv.  Maryland,  Michinaii.  Mis*..,, 
N\>>v  y„rk.  North  t  'aroliiia,  and  Sw 

'  Ivi'lluyr,  I'artiiigti 
lUi;  Sti'i'le  i:  Southwic-k.  !)  .h 
■211;  llalluok  r.  Milk-r.  "J  llarl.. 
Powers  i:  Dubois.  17  Weiid, 
Wmli-.  F.istcr.  1 1  Barb.  L'u.t:  Con 
(iroeloy.  1  Dciiio.  :t47:  Stone  r. 
Qi,  '2  iiviLiii,  '2'J-i,      The  duiliii)!! 

.  must  be  of  a  ]»;euiiiary  oha 

ter.     Beach  i'.  Raiiney,  2  Hill. 

Htil  very  slight  damage  has  been 

to  support  considerabi 

\Villiarns  r.  Hill.  IS  V 
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without  singling  out  any  single  individual  so  as  to  entitle  him 
to   a   private   remedy.^     On  similar  grounds  to   publish  inju- 

*  In  Palmer  ».  Concord,  48  N.  H.  cution  is  entirely  different.  Civil 
214,  suit  was  brought  against  a  town  suits  for  libel  are  maintainable  only 
for  the  destruction  of  a  printing  press  on  the  ground  that  the  plaintiff  has 
by  a  mob.  The  defence  was,  that  individually  suffered  damage.  In- 
plaintiff  had  eaused  the  mob  by  libel-  dictments  for  libel  are  sustained 
lous  articles  published  in  his  paper  re-  principally  because  the  publication  of 
fleeting  upon  the  army.  Smith,  J.,  a  libel  tends  to  a  breach  of  the  peace, 
says:  *^  The  first  of  these  articles  and  thus  to  the  disturbance  of  society 
charges  the  United  States  forces  in  at  large.  It  is  obvious  that  a  libel- 
Virginia  with  cowardice,  and  holds  lous  attack  on  a  body  of  men,  though 
them  up  as  objects  of  ridicule  there-  no  individuals  be  pointed  out,  may 
for.  The  fourth  article  calls  the  tend  as  much,  or  more,  to  create  pub- 
anny  a  '  mob ; '  and  although  the  lie  disturbances  as  an  attack  on  one 
charges  of  murder  and  robbery  may  individual ;  and  a  doubt  has  been 
perhaps  be  considered  as  limited  in  suggested  whether  <  the  fact  of  num- 
iheir  application,  the  charge  of  coward-  hers  defamed  does  not  add  to  the 
ice  against  the  whole  army  is  repeated,  enormity  of  the  act.'  See  2  Bishop 
The  fifth  article  in  effect  charges  on  Criminal  Law  (3d  ed.),  §  922;  Holt 
those  bodies  of  soldiers  who  passed  on  Libel,  246-247  ;  Russell  on  Crimes 
through,  or  occupied,  Hampton,  Mar-  (1st  Am.  ed.),  305-332.  In  Sumner  r. 
tinsburg,  Fairfax,  or  Germantown,  Buel,  12  Johns.  475,  where  a  majority 
with  improper  treatment  of  persons  of  the  court  held  that  a  civil,  action 
of  all  ages  and  sexes,  in  each  of  those  could  not  be  maintained  by  an  officer 
places.  If  such  charges  had  been  of  a  regiment,  for  a  publication  re- 
made against  a  single  soldier  named  fleeting  on  the  officers  generally,  un- 
in  the  articles,  they  would  prima  facie  less  there  was  an  averment  of  special 
have  constituted  a  libeL  The  ten-  damage,  Thompson^  Ch.  J.,  said, 
dency  to  expose  him  to  contempt  or  p.  478 :  *  The  offender,  in  such  case, 
ridicule  could  not  be  doubted,  and  the  does  not  go  without  punishment, 
tendency  to  injure  his  professional  The  law  has  provided  a  fit  and  proper 
reputation  would  be  equally  apparent,  remedy,  by  indictment;  and  the  gen- 
A  soldier's  character  for  courage  or  erality  and  extent  of  such  libels  make 
discipline  is  as  essential  to^iis  good  them  more  peculiarly  public  offences.' 
standing  as  a  merchant's  reputation  In  Ryckman  v.  Delavan,  25  Wend.  186, 
for  honesty,  or  a  physician's  reputa-  Walworth,  Chancellor,  —  who  held, 
tion  as  to  professional  learning  or  in  opposition  to  the  majority  of  the 
skill,  would  be  in  their  respective  Court  of  Errors,  that  the  plaintiff 
callings.  And  by  military  law,  to  could  not  maintain  a  civil  suit,  be- 
which  the  soldier  is  amenable,  we  cause  the  publication  reflected  upon  a 
suppose  cowardice  would  be  regarded  class  of  individuals,  and  not  upon  the 
a  crime  punishable  by  severe  penalties,  plaintiff  personally,  —  said,  pp.  195- 
As  these  charges  were  made  against  a  196:  *  There  are  many  cases  in  the 
body  of  men,  without  specifying  indi-  books  where  the  writers  and  pub- 
viduals,  it  may  be  that  no  individual  Ushers  of  defamatory  charges,  reflect- 
soldier  could  have  maintained  a  pri-  ing  upon  the  conduct  of  particular 
vate  action  therefor.  But  the  ques-  classes  or  bodies  of  individuals,  have 
tion  whether  the  publication  might  been  proceeded  against  by  indictment 
not  afford  ground  for  a  public  prose-  or  information,  although  no  particu* 
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[*  425]  rious  charges  against  a  foreign  "  prince  or  ruler  was  also 
held  punishable  au  a  public  offence,  because  tending  to 
embroil  the  two  nations,  and  to  disturb  the  peace  of  the  world.' 
These  common-law  rules  are  wholesome,  and  aie  still  in  force. 

We  are  not  so  much   concerned,  however,  with   the  general 
rules  pertaining  to  the  piiiiiHhinent  of  injurious  publications,  as 
with  those  special  cases  where,  for  some  reason  of  genei-al  public 
policy,  the  publication  is  claimed   to  be  privileged,  and  where, 
consequently,  it  may  be  supposed  to  be  within  the  constitutional^ 
protection.     It  has  always  been  held,  notwithstanding  the  genera^ 
rule  that  malice  is  to  be  int'brred  from  a  false  and  injurious  pub  ~^ 
lication,  that  there  were  some  cases  to  which  the  presumptiov:^ 
would  not  apply,  and  where  a  private  action  could  not  be  mair^_ 
tain<;d  without  proof  of   express   malice.     These   are  the  cascg 
which  are  said  to  be  privileged.     The  term  "privileged,"  as  ap- 
plied to  a  communication  alleged  to  be  libellous,  means  generally 
that  the  circumstances  under  which  it  was  made  were  such  as  m 
rebut  the  legal  inference  of  malice,  and  to  throw  upon  the  plain- 


lu   iniB  was  named    or  desigDiiti^i]  in  calling  them  a  regiment  of  cowuils 

therein  to  whoin   the   chaT)^e   IiHd   a,  and  blackguards.'     In   Res  e.  Hector 

penonal      applicntioa.        All      those  Campbell,  King's  Beach,  Ilil.   Term, 

CBUSEB,    however,   whether    the   libel  ISOS    (cited   in    Hult  on   Libel,   2ifl. 

18   upon  an  organised  body   of   nii^n,  350),  an  information  was  granted  far 

a  le^alnture,    a,  court  of  justicL-.  a.  a  libe!  on  the  college  of  physieiina: 

chnrch.  or  b  cmnpiiny  of  aoliliBrs.  or  nnd  the  respondent  wns  convieted  mi 
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burden  of  offering  some  evidence  of  its  existence  beyond  the 
alsity  of  the  charge.^  The  cases  falling  within  this  classi- 
1  are  those  in  which  a  party  has  a  duty  to  discharge  which 
)s  that  he  should  be  allowed  to  speak  freely  and  fully  that 
he  believes  ;  where  he  is  himself  directly  interested  in  the 
!r-matter  of  the  communication,  and  makes  it  with  a  view 
protection  or  advancement  of  his  own  interest,  or  where 
communicating  confidentially  with  a  person  interested  in 
nmunication,  and  by  way  of  advice  or  admonition.*  Many 
ises  suggest  themselves  which  are  purely  of  private  Con- 
such  as  answers  to  inquiries  into  the  character  or  conduct 
formerly  employed  by  the  person  to  whom  the  inquiry  is 
sed,  and  of  whom  the  information  is  sought  with  a  view  to 
^  the  inquirer  in  his  own  action  in  determining  upon  em- 
y  the  same  pei*son ;  ^  answers  to  inquiries  by  one 
nan  of  another  *  as  to  the  solvency  of  a  person  [•  426] 
the  inquirer  has  been  desired  to  trust;*  answers 
reditor  to  inquiries  regarding  the  conduct  and  dealings  of 
)tor,  made  by  one  who  had  become  surety  for  the  debt ;  ^ 


ms  V,  Chapman,  16  N.  Y. 
r  Seldorij  J. ;  Townsend  on 
id  Slander,  §  209.  *»  It  prop- 
ans  this  and  nothing  more: 
e  exceptional  instances  shall 
change  the  ordinary  rule  with 

to  slanderous  or  libellous 
18  to  remove  the  regular  and 
resumption  of  malice,  and  to 

incumbent  on  the  party  com- 
:  to  show  malice.''  Daniel,  J., 
e  r.  Nichols,  3  How.  268,  287. 
$  Dillard  v.  Collins,  25  Grat. 

Vhen  a  communication  is 
1  confidence,  either  by  or  to 
1  interested  in  the  communi- 
Bupposing  it  to  be  true,  or  by 
admonition  or  advice,  it  seems 
general  rule  that  malice  (t.  e. 
malice)  is  essential  to  the 
ance  of  an  action."  1  Star- 
Uander,  321.  See  Harrison  v. 
»  £1.  &  Bl.  344;  Somerville 
kins,  10  C.  B.  589;  Wright 
>dgate,  2  Cr.  M.   &  R.  573; 


Whiteley  v.  Adams,  15  C.  B.  n.  s. 
392.  A  paper  signed  by  a  number 
of  parties  agreeing  to  join  in  the  ex- 
pense of  prosecuting  others,  who  were 
stated  therein  to  have  ^*  robbed  and 
swindled ''  t^em,  is  privileged. 
Klinck  V.  Colby,  46  N.  Y.  427;  s.  c. 
7  Am.  Rep.  360. 

«  Pattison  v.  Jones,  8  B.  &  C.  578 ; 
Elam  17.  Badger,  23  111.  498;  Noonan 
r.  Orion,  32  Wis.  106;  Fowles  ©. 
Bowen,  30  N.  Y.  20;  Hatch  r.  Lane, 
105  Mass.  394;  Bradley  v.  Heath,  12 
Pick.  163.  Compare  Fryer  t;.  Kin- 
nersley,  15  C.  B.  n.  s.  422. 

*  Smith  V.  Thomas,  2  Bing.  N.  C. 
372;  Story  v.  Challands,  8  C.  &  P. 
234.  But  the  reports  of  a  mercantile 
agency  to  its  customers  are  not  privi- 
leged. Taylor  v.  Church,  8  N.  Y. 
452;  Sunderlin  v.  Bradstreet,  46  N. 
Y.  188;  s.  c.  7  Am.  Rep.  322.  Com- 
pare Beardslcy  i;.  Tappan,  5  Blatch. 
497. 

^  Dunman  o.  Bigg,  1  Campb.  269, 
note;  White  v.  Nicholls,3  How.  266. 


634  CONSTITnTIONAL  LIMITATIONS.  [CH.  XII. 

communicationfl  from  an  agent  to  his  principal,  reflecting  iDJuri- 
ously  upon  the  conduct  of  n  third  person  in  a  matter  connected 
with  the  agency  ; '  conimunications  to  a  near  relative  respectiog 
the  character  of  a  person  with  whom  the  relative  is  in  negotia- 
tion for  mavriago ;  ^  and  as  many  more  like  cases  as  wonid  fail 
within  the  mame  reasons.^  The  tules  of  law  applicable  to  these 
oasea  are  very  well  settled,  and  are  not  likely  to  be  changed  witb 
a  view  to  greater  stringency.* 

JLibeh  ujion  the    Government. 

At  the  common  law  it  was  indictable  to  publish  any  thing 
Ikf^iinst  the  coniititiition  of  the  country,  or  the  established 
Bystum  of  government.  The  basis  of  such  a  prosecution  was 
the  tendency  of   publications  of  this  character   to    excite  dis- 

nffection  with  the  government,  and  thus  induce  a  revo- 
[*427J  lutionary  spirit.     Tlie  Jaw  always,  •  however,  allowftd  a 

calm  and  temperate  discussion  of  public  events  and  nieas- 

'  Wsabbnm  v.    C'6oke,   3   Oenio,  esiry  to  entitle  such  communiMtiiiii  Vi 

110.     S«e  Ensley  v.  Moss.  9  AIr.  :^f;<).  he  privileged  in,  th»t  the  rcladuii  nf 

=  Todd  V.  Huwkina,  8  O.  &  P.  US.  the  parties  should  besucb  u  to  aSnrd 

But  there  ia   no   protection    to   such  reuoiiRble  ground   for  suppoon;  an 

a   communication    iroia    a    stranger,  innocent  motive  for  giving  the  iofnr- 

JoiUinM  u.  fionnett,  5  Allen,  17(1.  mation,  and  to  deprive  the  act  a(  the 

i  JlS  to  whetlier  a  ttnuiger  volun-  appearance  of  officious  iDteiiuedilliDg 
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Tires,  and  recognized  in  every  man  a  right  to  give  every  public 
matter  a  candid,  full,  and  free  discussion.  It  was  only  when 
a  publication  went  beyond  this,  and  tended  to  excite  tumult, 
that  it  became  criminal.^  It  cannot  be  doubted,  however, 
that  the  common-law  rules  on  this  subject  were  administered  in 
many  cases  with  great  harshness,  and  that  the  courts,  in  the  in- 
terests of  repression  and  at  the  instigation  of  the  government, 
often  extended  them  to  cases  not  within  their  reasons.  This  was 
especially  true  during  the  long  and  bloody  struggle  with  France, 
at  the  close  of  the  last  and  beginning  of  the  present  century,  and 
for  a  few  subsequent  years,  until  a  rising  public  discontent  with 
political  prosecutions  began  to  lead  to  acquittals,  and  finally  to 
abandonment  of  all  such  attempts  to  restrain  the  free  expres- 
sion of  sentiments  on  public  affairs.  Such  prosecutions  have 
now  altogether  ceased  in  England.  Like  the  censorship  of  the 
press,  they  have  fallen  out  of  the  British  constitutional  system. 
"  When  the  press  errs,  it  is  by  the  press  itself  that  its  errors 
are  left  to  be  corrected.  Repression  has  ceased  to  be  the  policy 
of  rulers,  and  statesmen  have  at  length  realized  the  wise  maxim 
of  Lord  Bacouy  that  ^  the  punishing  of  wits  enhances  their  au- 
thority, and  a  forbidden  writing  is  thought  to  be  a  certain 
spark  of  truth  that  fiies  up  in  the  faces  of  them  that  seek  to 
tread  it  out.'  "  2 

We  shall  venture  to  express  a  doubt  if  the  common-law  prin- 
ciples on  this  subject  can  be  considered  as  having  been  practically 
adopted  in  the  American  States.  It  is  certain  that  no  prosecu- 
tions could  now  be  maintained  in  the  United  States  courts  for 
libels  on  the  general  government,  since  those  courts  have  no 
common-law  jurisdiction,^  and  there  is  now  no  statute,  and  never 
was  except  during  the  brief  existence  of  the  Sedition  Law,  which 
assumed  to  confer  any  such  power. 

The  Sedition  Law  was  passed  during  the  administration  of  the 
elder  Adams,  when  the  fabric  of  government  was  still  new  and 
untried,  and  when  many  men  seemed  to  think  that  the  breath  of 
heated  party  discussions  might  tumble  it  about  their  heads.     Its 

*  Regina  v.  Collins,  9  C.  &  P.  456,  ^  May,CoDstitutional  History,  c.  10. 

per  Littledale,  J.     See  the  proceed-  '  United    States    v.    Hudson,    7 

ings  against  Thomas  Paine,  27  State  Cranch,  32.      See  ante,  p.  *19,  and 

Trials,  357.  cases  cited  in  note. 
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constitution  ill  it)'  w&s  always  disputed  hy  a  lai^e  party,  and  its 
impolicy  was  beyond  question.  It  had  a  diiect  tendency  to  pro- 
duce the  very  state  of  things  it  sought  to  repress;  the 
[■428]  prosecutions  *  under  it  were  instrumental,  among  other 
things,  in  the  final  overthrow  and  destruction  of  the 
party  by  which  it  wa*  adopted,  and  it  is  impossible  to  conceive, 
at  the  present  time,  of  any  such  state  of  things  as  would  be 
likely  to  bring  about  its  re-enactment,  or  the  passage  of  any 
similar  repressive  statute.^ 

When  it  is  among  the  fundamental  principles  of  the  govern- 
ment that  the  people  frame  their  own  constitution,  and  that  lo 
doing  BO  they  reserve  to  theraselvea  the  power  to  amend  it  from 
time  to  time,  as  the  publiu  sentiment  may  change,  it  is  difBcult 
to  conceive  of  any  sound  principle  on  which  prosecutions  for 
libels  on  the  system  of  government  can  be  based,  except  wlien 
their  evident  intent  and  purpose  is  to  excite  rebellion  and  civil 
war.*  It  is  very  easy  to  lay  down  a  rule  for  the  discussion  of 
const itutional  questions ;  that  they  are  privileged,  if  conducted 
with  calmness  and  temperance,  and  that  they  are  not  indictable 
unIe8H  they  go  beyond  the  bounds  of  fair  diitcussion.  But  what 
is  calmness  and  temperance,  and  what  is  fair  in  the  discussion  of 
supposed  evils  in  the  government?  And  if  something  is  to  be 
allowed  "  for  a  little  feeling  in  men's  minds,"  *  how  great  ah^ 
be  the  allowance?  The  heat  of  the  discussion  will  generally  be 
1  to  the  niatriii'ii'ii'  of  Iht-  evil  as  it  appears  to  tlie 


OH.  Xn.]        LIBEBT7  OF  SPEECH  AND  OF  THE  PBESS.  537 

glaring  if  aimed  at  those  classes  who,  not  being  admitted  to  a 
share  in  the  government,  attacked  the  constitution  in  the  point 
which  excluded  them.  Sharp  criticism,  ridicule,  and  the  exhibi- 
tion of  such  feeling  as  a  sense  of  injustice  engenders,  are  to  be 
expected  from  any  discussion  in  these  cases ;  but  when  the  very 
classes  who  have  established  the  exclusion  as  proper  and  reason- 
able are  to  try  as  judges  and  jurors  the  assaults  made 
upon  it,  they  will  be  very  likely  to  enter  upon  the  'ex-  ['429] 
amination  with  a  preconceived  notion  that  such  assaults 
upon  their  reasonable  regulations  must  necessarily  be  unreasona- 
ble. If  any  such  principle  of  repression  should  ever  be  recognized 
in  the  common  law  of  America,  it  might  reasonably  be  anticipated 
that  in  times  of  high  party  excitement  it  would  lead  to  prosecu- 
tions by  the  party  in  power,  to  bolster  up  wrongs  and  sustain 
abuses  and  oppressions  by  crushing  adverse  criticism  and  discus- 
sion. The  evil,  indeed,  could  not  be  of  long  continuance ;  for, 
judging  from  experience,  the  reaction  would  be  speedy,  thorough, 
and  effectual ;  but  it  would  be  no  less  a  serious  evil  while  it 
lasted,  the  direct  tendency  of  which  would  be  to  excite  discon- 
tent and  to  breed  a  rebellious  spirit.  Repression  of  full  and  free 
discussion  is  dangerous  in  any  government  resting  upon  the  will 
of  the  people.  The  people  cannot  fail  to  feel  that  they  are  de- 
prived of  rights,  and  will  be  certain  to  become  discontented, 
when  their  discussion  of  public  measures  is  sought  to  be  circum- 
scribed by  the  judgment  of  others  upon  their  temperance  or  fair- 
ness. They  must  be  left  at  liberty  to  speak  with  the  freedom 
which  the  magnitude  of  the  supposed  wrongs  appears  in  their 
minds  to  demand ;  and  if  they  exceed  all  the  proper  bounds  of 
moderation,  the  consolation  must  be,  that  the  evil  likely  to  spring 
from  the  violent  discussion  will  probably  be  less,  and  its  correction 
by  public  sentiment  more  speedy,  than  if  the  terrors  of  the  law 
were  brought  to  bear  to  prevent  the  discussion. 

The  English  common-law  rule  which  made  libels  on  the  consti- 
tution or  the  government  indictable,  as  it  was  administered  by 
the  courts,  seems  to  us  unsuited  to  the  condition  and  circum- 
stances of  the  people  of  America,  and  therefore  never  to  have 
been  adopted  in  the  several  States.  If  we  are  correct  in  this, 
it  would  not  be  in  the  power  of  the  State  legislatures  to  pass 
laws  which  should  make  mere  criticism  of  the  constitution  or  of 
the  measures  of  government  a  crime,  however  sharp,  unreasona- 
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Lie,  and  intemperate  it  might  be.  The  constitutional  freedom  of 
speech  and  of  the  press  must  mean  a  freedom  as  broad  as  existed 
when  the  constitution  which  guaraTitees  it  was  adopted,  and  it 
would  not  he  in  the  power  of  the  legislature  to  restrict  it,  unless 
it  might  be  in  those  cases  of  publications  injurious  to  private 
character,  or  public  morals  or  safety,  which  come  strictly  within 
tlie  reasons  of  civil  or  criminal  liability  at  the  common  law,  but 
in  which,  nevertheless,  the  common  law  as  we  have  adopted  if 
failed  to  provide  a  remedy.     It  certainly  could  not  be  said  that 

freedom  of  speech  was  violated  by  a  law  whioh  shoajj 
[•480]  'make  imputing  the  want  of  chastity  to  a  female  acfion- 

able  without  proof  of  special  damage  ;  for  the  charge  is 
one  of  grievous  wrong,  without  any  reason  in  public  policy  de- 
manding protection  to  the  communication,  and  the  case  is  stricllj 
analogons  to  many  other  caaes  where  the  common  law  made  the 
party  responsible  for  his  false  accusations.  The  constitutional 
provisions  do  not  prevent  the  modification  of  the  commoD-Uw 
rules  of  liability  for  libels  and  slanders,  but  they  would  not  pa*- 
mit  bringing  new  caaes  within  those  rules  when  they  do  not  real 
upon  the  same  or  similar 


'  Id  R«epnblica  ».  Dennie,  ■!  Ycates,  a  scheme  of  poli^  so  radically  hd- 

207.    Uie   defcndaut   was   indiotcd  in  ti^mptible  aod  riciouB  18  a  meinoiibit 

1805  for  publishing  the  foliowipg  in  txsniple  of  what  the  villany  of  soa* 

a  public  newapa|ier;  "  A  democracy  ineii  can  devise,  the  folly  of  othM 

if   aoarcelj   tolerated    at   any   period  receive,  and  both  establish  in  s]«te  ot 
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*  Oritici9m  upon  Officers  and  Candidates  for  Office.  [*  431] 

e  are  certain  cases  where  criticism  upon  public  o£5cer8, 
ctions,  cbai*acter,  and  motives,  is  not  only  recognized  as 


free  to   every  person  who 
es  to  examine  the  proceed- 
he  legislature,  or  any  branch 
ovemment ;  and  no  law  shall 
made  to  restrain  the  right 
The  free  communication  of 
and  opinions  is  one  of  the 
[e  rights  of  man ;  and  every 
lay  freely  speak,  write,  and 
any  subject,  being  responsi- 
le  abuse  of  that  liberty.    In 
ons  for  the  publication    of 
Qvestigating  the  official  con- 
officers  or  men  in  a  public 
or  where  the  matter  pub- 
proper  for  public  informa- 
truth  thereof  may  be  given 
ice;   and  in  all  indictments 
,  the  jury  shall  have  a  right 
nine  the  law  and  the  facts 
iC  direction  of  the  court,  as 
cases.'     Thus  it  is  evident 
dative  acts,  or  of  any  branch 
vernment,  are  open  to  public 
q;    and    every    citizen    may 
eak,  write,  or  print  on  any 
but  is  accountable  for  the 
that  privilege.     There  shall 
msers  of  the  press.     Publish 
)lease  in   the  first  instance, 
sontrol;  but  you  are  answer- 
ti  to  the  community  and  the 
i  if  you  proceed  to  un  war- 
lengths.'     No  alteration    is 
lade  in  the  law  as  to  private 
jcted  by  injurious    publica- 
less  the  discussion  be  proper 
ic  information.     But  *  if  one 
weapon   of  truth  wantonly 
rbing  the  peace  of  families, 
ty  of  a  libel.'     Per  General 
,  in  Croswell's  Trial,  p.  70. 
.ter  published  is  not  proper 
3  information.     The  common 


weal  is  not  interested  in  such  a  com- 
munication, except  to  suppress  it. 

'^  What  is  the  meaning  of  the 
words  *  being  responsible  for  the 
abuse  of  that  liberty,'  if  the  jury  are 
interdicted  from  deciding  on  the  case? 
Who  else  can  constitutionally  decide 
on  it?  The  expressions  relate  to  and 
pervade  every  part  of  the  sentence. 
The  objection  that  the  determinations 
of  juries  may  vary  at  different  times, 
arising  from  their  different  political 
opinions,  proves  too  much.  The  same 
matter  may  be  objected  against  them 
when  party  spirit  rims  high,  in  other 
criminal  prosecutions.  But  we  have 
no  other  constitutional  mode  of  de- 
cision pointed  out  to  us,  and  we  are 
bound  to  use  the  method  described. 

**  It  is  no  infraction  of  the  law  to 
publish  temperate  investigations  of 
the  nature  and  forms  of  government. 
The  day  is  long  past  since  Algernon 
Sidney's  celebrated  treatise  on  gov- 
ernment, cited  on  this  trial,  was 
considered  as  a  treasonable  libel. 
The  enlightened  advocates  of  repre- 
sentative republican  government  pride 
themselves  in  the  reflection  that  the 
more  deeply  their  system  is  examined, 
the  more  fully  will  the  judgments  of 
honest  men  be  satisfied  that  it  is  the 
most  conducive  to  the  safety  and 
happiness  of  a  free  people.  Such 
matters  are  *  proper  for  public  infor- 
mation. '  But  there  is  a  marked  and 
evident  distinction  between  such  pub- 
lications and  those  which  are  plainly 
accompanied  with  a  criminal  intent, 
deliberately  designed  to  unloosen  the 
social  band  of  union,  totally  to  un- 
hinge the  minds  of  the  citizens,  and  to 
produce  popular  discontent  with  the 
exercise  of  power  by  the  known  con- 
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[*4S2]  •legitimate,  but   large  latitude   and   great   freedom  of 
expression  are  permitted,  bo  long  as  good  fajtb  inspires 

stituted    autliorities.      These    Intk't-  they  ftiid  the  charges    laid    againii 

wriliiigii  iire  subversive  of  all  guveru-  them    in   the    indictment   to   be  ndl 

ment  and  good  order.     '  Tlie  liberty  founded,  tjiej'  are  bound  to  find  him 

of  the  prews  consists  in  pnblisliing  the  guilty.     They  must  judge  for  then- 

truth,    from   good   motdvea    and    for  eeivea   on   the   plain   import    of   tlie 

jilBtifiablt'  endfl,  though  it  reflects  on  words,  without  any  forced  or  sLraiiiti 

govemnwait  or  mi  mngi«trates,'     Per  cionatruction  of  the  laeauing  of  ttit 

GeuerftI //ninifCnn,  in  Croswell'sTiial,  author  or  editor,  and  det«roiiiie  im 

pp.  6Q,  (\i.     It  diaii^minateH  political  the  correctness   of    the    innucudoo. 

kuowl(^dgc,   and,    by   adding   to   the  To   every  word   they   will   assign  iti 

eomiDOti    stock   of   fr^dom,   gives   a  natural  sense,  but  will  collect  the  true 

jtuit  eoafldenr^o   to   evitry  individual,  intention  from  the  contest,  the  wholt 

But  the  malicious  publioations  which  piece.      They  will  accnrately  wi^ 

I  have  Teprobat«d  Infect  insidiously  the  probabilities  of  the  charge  a^iinit 

the  public  mind  with  a  sabtle  j«ison,  a  literary   man.     Consequences  \hrj 

and   produce   the    most    tnischievous  will  wholly  disregard,  but  flrmlf  ilis- 

and  alarmiug  ounsequencea   by  their  charge   their    duty.       KepreaenUtin 

tendency   tu   anarchy,   Bedition,    and  republican  governmentfi  stand  ouiin- 

clvll   war.     We   oanuol.   consistently  movable     bases,     which     canaol   be 

wiUi  our  olficial  duly,  declare  such  shaken  by  theoretical  systema.    Vet 

conduct  dispunishable.     We  believe  if  the  consciences  of  the  jury  shall  bt 

Uwt  it  ia  not  juatiflod  bj  the  words  clearly  satisfied  that  the  publicilion 

or  meaning  of  onr  conrtitution.     It  is  was  seditiously,  maliciously,  and  wil- 

true  it  may  not  be  easy  in  evi'ry  in-  fully  ^med  at  the  independence  ul 

st&nee  to  draw  the  exact  distinguish-  the   United   States,  the   CouslitulioD 

ittg  line.     To   the  Jury  it  peculiarly  thereof  or  of  this  State,  they  should 

belonge  to   decide  on  the  intecjt  and  convict   the   defendant.      If.   on  ti» 

ob^t  of   the  writing-      It  is  their  other  hand,  the  production  was  han- 
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the  communication.  There  are  cases  where  it  is  clearly  the  duty 
of  every  one  to  speak  freely  what  he  may  have  to  say  concerning 
public  officers,  or  those  who  may  present  themselves  for  public 
positions.  Through  the  ballot-box  the  electors  approve  or  con- 
iemn  those  who  ask  their  suffrages ;  and  if  they  condemn,  though 
ipon  grounds  the  most  unjust  or  frivolous,  the  law  affords  no 
redress.  Some  officers,  however,  are  not  chosen  by  the  people 
lirectly,  but  designated  through  some  other  mode  of  ap- 
pointment. But  the  public  have  a  right  to  be  *  heard  on  [*  433] 
;he  question  of  their  selection  ;  and  they  have  the  right, 
!br  such  reasons  as  seem  to  their  minds  sufficient,  to  ask  for  their 
iismissal  afterwards.  They  have  also  the  right  to  complain  of 
>fficial  conduct  affecting  themselves,  and  to  petition  for  a  redress 
>f  grievances.  A  principal  purpose  in  perpetuating  and  guarding 
he  right  of  petition  is  to  insure  to  the  public  the  privilege  of 
3eing  heard  in  these  and  the  like  cases. 

In  a  case  in  the  Court  for  the  Correction  of  Errors  of  the  State 
>f  New  York,  a  party  was  prosecuted  for  a  libel  contained  in  a 
petition  signed  by  him  and  a  number  of  other  citizens  of  his 
30unty,  and  presented  to  the  couuoil  of  appointment,  praying  for 
the  removal  of  the  plaintiff  from  the  office  of  district  attorney  of 
the  county,  which,  the  petition  charged,  he  was  prostituting  to 
private  purposes.  The  defendant  did  not  justify  the  truth  of  this 
dlegation,  and  the  plaintiff  had  judgment.  On  error,  the  sole 
juestion  was,  whether  the  communication  was  to  be  regarded  as 
privileged,  that  character  having  been  denied  it  by  the  court 
>elow.  The  prevailing  opinion  in  the  court  of  review  character- 
zed  this  as  >'  a  decision  which  violates  the  most  sacred  and 
mquestionable  rights  of  free  citizens ;  rights  essential  to  the  very 
existence  of  a  free  government ;  rights  necessarily  connected  with 
the  relations  of  constituent  and  representative  ;  the  right  of  peti- 
tioning for  a  redress  of  grievances,  and  the  right  of  remonstrating 
to  the  competent  authority  against  the  abuse  of  official  functions." 
A.nd  it  was  held  that  the  communication  was  privileged,  and 

aw  pronounces  that  he    should    be  cept  possibly  in  cases  of  violent  ex- 

icquitted.     4  Burr.  2552,  per   Lord  citement,  and  when  a  jury  could  be 

Mansfield.*'       Verdict,    not    guilty,  made  to  believe  that  the  defendant 

The  fate  of  this  prosecution  was  the  contemplated    and  was    laboring  to 

nme  that  would    attend  any  of    a  produce  a  change  of  government,  not 

dmilar    character    in    this    country,  by  constitutional  means,  but  by  re- 

ftdmitting  its  law  to  be  sound,  ex-  hellion  and  civil  war. 
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could  not  support  an  Hctinn  far  libel,  unless  the  plaiutiff  uould 
show  tliat  the  petition  was  malicious  and  groundless,  and  [m- 
sented  for  the  purpose  of  injuring  hia  character,'  Such  apetilion, 
it  was  said,  although  conUuning  false  and  injurious  asperskjiu, 
did  uat  pritnii  facie  carry  with  it  the  presumption  of  malice,^  A 
RJmilai-  ruling  was  made  by  the  Supreme  Court  of  PennsylvsDJi, 
where  a  party  was  proaeoutud  for  charges  against  a  justice  of  the 
peace,  contained  in  a  deposition  made  to  be  presented  Ui  (he 
governor.^  The  subset]  uent  case  of  Howard  v,  Thompson 'hi* 
enlarged  this  rule  somewliat,  and  has  required  of  the  plaintiff,  iti 
order  to  Buatain  ids  action  in  any  such  case,  to  provD  nol 
[•  434]  only  malice  in  the  "  defendant,  but  also  a  want  of  prob- 
able cause  for  believing  the  injurious  chaises  which  the 
petition  contjiined.  Tlie  action  for  libel,  in  such  a  case,  it  ww 
said,  was  in  the  nature  of  an  action  for  malicious  prosecution; 
and  in  thiit  action  malice  and  want  of  probable  cause  are  l>oth 
necessary  ingredients.  And  it  has  also  been  held  that  in  such  a 
cose  the  court  will  neither  compel  the  officer  to  whom  it  vu 
addressed  to  produce  the  [ictition  in  evidence,  nor  will  thejsufier 
its  contents  to  be  proved  by  parol.* 

The  rule  of  protection  in  these  cases  does  not  appear  to  bt 
disputed,  and  has  been  laid  down  in  other  cases  coming  witiiin 
the  same  reasons.*     The  rule,  however,  is  subject  to  this  cjualifi- 

■  Tlinm  V.    BUnoliard,   5  John; 
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cation,  that  the  petition  or  remonstrance  must  be  addressed  to 
the  body  or  oflBcer  having  the  power  of  appointment  or  removal, 
or  the  authority  to  give  the  redress  or  grant  the  relief  which  is 
sought ;  or  at  least  that  the  petitioner  should  really  and  in  good 
faith  believe  he  is  addressing  himself  to  an  authority  possessing 
power  in  the  premises.^ 

•  Such  being  the  rule  of  privilege  when  one  interested  [*  435] 
in  the  discharge  of  powers  of  a  public  nature  is  address- 
ing himself  to  the  body  having  the  authority  of  appointment, 
supervision,  or  removal,  the  question  arises  whether  the  same 
reasons  do  not  require  the  like  privilege  when  the  citizen  ad- 
dresses himself  to  his  fellow-citizens  in  regard  to  the  conduct  of 
persons  elevated  to  office  by  their  suffrages,  or  in  regard  to  the 
character,  capacity,  or  fitness  of  those  who  may  present  them- 
selves, or  be  presented  by  their  friends,  —  which  always  assumes 
their  assent,  —  as  candidates  for  public  positions. 

When  Morgan  Lewis  was  Governor  of  the  State  of  New  York, 
and  was  a  candidate  for  re-election,  a  public  meeting  of  his  oppo- 
nents was  called,  at  which  an  address  was  adopted  condemning 
his  conduct  in  various  'particulars.  Among  other  things,  he  was 
charged  with  want  of  fidelity  to  his  party,  pursuing  a  system  of 
family  aggrandizement  in  his  appointments,  signing  the  charter 
of  a  bank  with  notice  that  it  had  been  procured  by  fraudulent 
practices,  publishing  doctrines  unworthy  of  a  chief  magistrate  and 
subversive  of  the  dearest  interests  of  society,  attempting  to  de- 


^  This  principle  is  recognized  in  all 
the  cases  referred  to.  See  also  Fair- 
man  V.  Ives,  5  B.  &  Aid.  642.  In  that 
ease  a  petition  addressed  by  a  creditor 
of  an  officer  in  the  army  to  the  Secre- 
tary of  War,  bona  fide  and  with  a 
view  of  obtaining  through  his  inter- 
ference the  payment  of  a  debt  due, 
and  containing  a  statement  of  facts 
which,  though  derogatory  to  the  offi- 
cer's character,  the  creditor  believed 
to  be  true,  was  held  not  to  support  an 
action.  A  letter  to  the  Postmaster- 
General  complaining  of  the  conduct 
of  a  postmaster,  with  a  view  to  the 
redress  of  grievances,  is  privileged. 
Woodward  v.  Lander,  6  C.  &  P.  548 ; 
Cook  V.  Hill,  8  Sandf.  341.     And  a 


complaint  to  a  master,  charging  a 
servant  with  a  dishonest  act  which 
had  been  imputed  to  the  complaining 
party,  has  also  been  held  privileged. 
Coward  ».  Wellington,  7  C.  &  P.  531. 
And  see,  further,  Hosmer  v.  Love- 
land,  19  Barb.  111.  A  petition  is 
privileged  while  being  circulated. 
Vanderzee  e.  McGregor,  12  Wend. 
545;  Streety  e.  Wood,  15  Barb.  105. 
If,  however,  a  petition  is  circulated 
and  exhibited,  but  never  presented, 
the  fact  that  the  libellous  charge  has 
assumed  the  form  of  a  petition  will 
not  give  it  protection.  State  v.  Burn- 
ham,  9  N.  H.  34.  And  see  Hunt  v, 
Bennett,  19  N.  Y.  173;  Van  Wyck  r. 
AspinwaU,  17  N.  Y.  190. 
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Btroy  the  liberty  of  the  press  by  vexatious  prosecutions,  and  call- 
ing out  the  militia  without  occasion,  thereby  putting  them  to 
linneceosary  trouble  and  expense.  These  seem  to  have  been  the 
more  serious  charges.  The  chairman  of  the  meeting  signed  tie 
address,  and  he  was  prosecuted  by  the  governor  for  the  libel  con- 
tained therein.  No  justification  was  attempted  upon  the  fact*, 
and  the  Supreme  Court  held  that  the  circumstances  constituted 
no  protection  in  the  law.  We  quote  from  the  opinion  delivered 
by  Mr.  Justice  Thompson:  — 

"  Where  the  act  is  in  itself  unlawful,  the  proof  of  justification 
or  excuse  lies  on  the  defendant,  and  on  failure  thereof  the  hw 
implies  a  criminal  intent.'  If  a  libel  contains  an  imputation  of  a 
crime,  or  is  actionaVile  without  showing  special  damage,  malice 
is,  prima  facie,  implied  ;  and  if  the  defendant  claims  to  be  exon- 
erated, on  the  ground  of  want  of  maUce,  it  lies  on  him  to  shoir 
it  was  published  under  such  circumstances  as  to  rebut  thia  pre- 
sumption of  law.*     The  manner  and  occasion  of  the  publicntion 

have  been  relied  on  for  this  purpose,  and  in  justification 
[*4i)6]  of  the  libel.     It  has  'not  been  pretended  but  that  the 

addles:;  in  question  would  be  libellous  if  considered  ra  die 
act  of  an  individual ;  but  its  being  the  act  of  a  public  meeting, 
of  which  the  defendant  was  a  member,  and  the  publication  king 
against  a  candidate  for  a  public  office,  have  been  strenuously 
urged  ae  affordhig  a  complete  justification.     The  doctrine  con- 
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crimes.  It  would,  in  my  judgment,  be  a  monstrous  doctrine  to 
establish,  that,  when  a  man  becomes  a  candidate  for  an  elective 
office,  he  thereby  gives  to  others  a  right  to  accuse  him  of  any  im- 
aginable crimes,  with  impunity.  Candidates  have  rights  as  well 
as  electors ;  and  those  rights  and  privileges  must  be  so  guarded 
and  protected  as  to  harmonize  one  with  the  other.  If  one  hun- 
dred or  one  thousand  men,  when  assembled  together,  undertake 
to  charge  a  man  with  specific  crimes,  I  see  no  reason  why  it 
should  be  less  criminal  than  if  each  one  should  do  it  individually 
at  different  times  and  places.  All  that  is  required,  in  the  one 
case  or  the  other,  is,  not  to  transcend  the  bounds  of  truth.  If  a 
man  has  committed  a  crime,  any  one  has  a  right  to  charge  him 
with  it,  and  is  not  responsible  for  the  accusation ;  and  can  any 
one  wish  for  more  latitude  than  this?  Can  it  be  claimed  a 
privilege  to  accuse  ad  libitum  a  candidate  with  the  most  base  and 
detestable  crimes  ?  There  is  nothing  upon  the  record  showing 
the  least  foundation  or  pretence  for  the  charges.  The  accusa- 
tions, then,  being  false,  the  prima  facie  presumption  of  law  is, 
that  the  publication  was  malicious ;  and  the  circumstance  of  the 
defendant  being  associated  with  others  does  not  per  se  rebut  this 
presumption.  How  far  this  circumstance  ought  to  affect 
the  measure  of  damages  *  is  a  question  not  arising  on  [*  437] 
the  record.  It  may  in  some  cases  mitigate,  in  others 
enhance,  them.  Every  case  must  necessarily,  from  the  nature  of 
the  action,  depend  upon  its  own  circumstances,  which  are  to  be 
submitted  to  the  sound  discretion  of  a  jury.  It  is  difficult,  and 
perhaps  impossible,  to  lay  down  any  general  rule  on  the  subject."  ^ 
The  difficulty  one  meets  with  in  the  examination  of  this  opinion 
is  in  satisfying  himself  in  what  manner  the  privileges  of  electors, 
of  which  it  speaks,  are  protected  by  it.  It  is  not  discovered  that 
the  citizen  who  publicly  discusses  the  qualifications  and  fitness  of 
the  candidate  for  public  office  who  challenges  his  suffrage  is,  by 
this  decision,  so  far  as  suits  for  recovery  of  private  damages  are 
concerned,  placed  on  any  different  footing  in  the  law  from  that 
occupied  by  one  who  drags  before  the  public  the  character  of  a 
private  individual.  In  either  case,  if  the  publication  proves  to  be 
false,  the  law,  it  seems,  attaches  to  it  a  presumption  of  malice. 
Nothing  in  the  occasion  justifies  or  excuses  the  act  in  either  case. 

^  Lewis  V.  Few,  5  Johns.   1,  35.    261;  Aldrich  v.  Printing  Co. ,  9  Minn. 
See  also  Curtis  v.  Mussey,  6  Gray,    133. 
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It  is  true  it  is  intimated  that  it  may  lie  in  the  sound  discretion  of 
a  jury  to  be  moderate  in  tlie  impoiiition  of  damagetj,  but  it  is  also 
intimated  that  the  jury  would  be  at  liberty  to  consider  the  circum- 
stances  uf  the  public  meeting  an  aggravatiou.  There  is  abso- 
lutely no  |)rivilege  of  discussion  to  the  elector  under  such  a  rule; 
no  right  to  canvass  the  fitness  of  candidates  beyond  what  exiitB 
in  otJjer  cattes.  Whatever  reasons  he  may  give  his  neighbors  for 
voting  against  a  candidate,  he  must  be  prepared  to  support  hj 
evidence  in  the  courts.  In  criminal  prosecutions,  if  he  can  prove 
the  truth  of  his  charges,  he  may  be  protected  in  some  case«  where 
he  would  not  be  if  the  person  assailed  was  only  a  private  individ- 
ual ;  because  in  the  latter  case  he  must  make  a  showing  of  a  justi- 
fiable occasion  for  uttering  even  the  truth.  But  in  all  cases 
where  the  matter  is  proper  for  the  public  information,  the  truth 
justifies  its  publication. 

The  case  above  quoted  has  the  sanction  of  a  subseqiienl  de- 
cision of  the  Court  for  the  Correction  of  Errors,  which  inliSce 
manner  repudiated  the  claim  of  privilege.'  The  office  then  in 
question  was  that  of  Lieutenant-Governor,  and  the  candidate  wis 
charged  in  publio  newspapers  with  habits  of  intoxication  which 
unfitted  him  for  tlie  position.  And  this  last  decision  has  sinoe 
been  followed  aa  authority  by  the  Superior  Court  of  New  York; 

in  a  custi,  however,  wliich  does  not  seem  to  be  aoalogouf, 
[*  43i]  since  there  the  general  public  "  was  addressed  in  regaid 

to  a  flandidate  for  an  office  which  was  not  electivA.  Vnit 
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have  been  published  in  the  full  belief  in  its  truth.  If  it  was  true, 
there  was  abundant  reason,  on  public  grounds,  for  making  the 
publication.  Nevertheless,  the  jury  were  of  opinion  that  the  pre- 
ponderance of  evidence  was  against  the  truth  of  the  charge,  and 
being  instructed  that  the  only  privilege  the  defendants  had  was 
^'  simply  to  publish  the  truth,  and  noUiing  more,"  and  that  the 
unsuccessful  attempt  at  justification  —  which  in  fact  was  only  the 
forming  of  such  an  issue,  and  putting  in  such  evidence  as  showed 
the  defendants  had  reason  for  making  the  charge  —  was  in  itself 
an  aggravation  of  the  offence,  they  returned  a  verdict  for  the 
plaintiff,  with  large  damages.  Throughout  his  instructions  to  the 
jury  by  the  judge  presiding  at  the  trial,  no  privilege  of  discussion 
whatever  is  conceded  to  the  elector,  springing  from  the  relation 
of  elector  and  candidate,  or  of  citizen  and  representative,  but  the 
case  is  considered  as  one  where  the  accusation  was  to  be  defended 
precisely  as  if  no  public  considerations  had  in  any  way  been  in- 
volved.^ 

The  law  of  New  York  is  not  placed  by  these  decisions  on  a 
footing  very  satisfactory  to  those  who  claim  the  utmost  freedom 
of  discussion  in  public  affairs.  The  courts  have  considered  the 
subject  as  if  there  were  no  middle  ground  between  absolute  im- 
munity for  falsehood  and  the  application  of  the  same  strict  rules 
which  prevail  in  other  cases.  Whether  they  have  duly  consid- 
ered the  importance  of  publicity  and  discussion  on  all  matters  of 
general  concern  in  a  representative  government  must  be  left  to 
the  consideration  of  judicial  tribunals,  as  these  questions  shall 
come  before  them  in  the  future.  It  is  perhaps  safe  to  say 
that^  the  general  public  *  sentiment  and  the  prevailing  [•  489] 
customs  allow  a  greater  freedom  of  discussion,  and  hold 
the  elector  less  strictly  to  what  he  may  be  able  to  justify  as  true 
than  is  done  by  these  decisions.* 

^  See  also  Onslow  v.  Hone,  3  Wils.  of  the  magistrates ;  this  privilege  in 

177 ;  Harwood  v.  Astley,  1  New  Rep.  all  ages  has  been  and  always  will  be 

47.  abused.     The  best  of  men  could  not 

^  *'  Freedom  of  speech  is  a  princi-  escape  the  censure  and  envy  of  the 

pal  pillar  of  a  free  goyemment ;  when  times  they  lived  in.     Yet  this  evil  is 

this  support  is  taken  away,  the  con-  not  so  great  as  it  might  appear  at  first 

stitution  of  a  free  society  is  dissolved,  sight.      A  magistrate  who  sincerely 

and  tyranny  is  erected  on  its  ruins,  aims  at  the  good  of  society  will  al- 

Republics  and  limited  monarchies  de-  ways  have  the  inclinations  of  a  great 

rive  their  strength  and  vigor  from  a  majority  on  his  side,  and  an  impar- 

popolar  examination  into  the  action  tial  posterity  will  not  fail  to  render 
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A  much  more  reasonable  rule  —  though  etill,  we  think,  not  suffi- 
ciently comprehensive  and  liberal  —  was  indicated  by  PoUoek, 
C.  B.,  in  a  case  where  it  was  urged  upon  the  court  that  a  sermon, 
preached  but  not  published,  was  the  subject  of  criticism  in  the 
enlarged  style  of  commentary  which  that  word  seoms  to  introduce 
aocoiding  to  the  decided  cases ;  and  that  the  conduct  of  a  clergy 
man  with  reference  to  the  parish  charity,  and  especially  the  mlee 
of  it,  juslified  any  bona  fide,  remarks,  whether  founded  in  truth  in 
point  of  fact,  or  justice  in  point  of  commentary,  provided  onlj' 
they  were  au  honest  and  6o«(i_/td«  comment,  "  My  brother  Wilde," 
he  says,  "urged  upon  the  court  the  importance  of  this  questiou; 
and  I  own  I  think  it  is  a  question  of  very  grave  and  deep  impor- 
tnucc.  He  pressed  upon  us  that,  whenever  the  public  had  uu 
interest  in  such  a  discussion,  the  taw  ought  to  protect  it,  and  work 
out  the  public  good  by  permitting  public  opinion,  through  the 
medium  of  the  public  press,  to  operate  upon  such  transactions. 
I  am  not  sure  that  so  extended  a  rule  is  at  all  necessary  to  the 
public  good.  I  do  not  in  any  degree  complain  ;  on  the  contrary, 
I  think  it  quite  right  that  all  matters  that  are  entirely  of  a  public 
nature  —  conduct  of  ministers,  conduct  of  judges,  the  proceedings 
of  all  persons  who  are  responsible  to  the  public  &t  large  —  are 
deemed  to  he  public  property  ;  and  that  all  bona  fide  and  honest 
remarks  upon  such  persons,  and  their  conduct,  may  be  made  with 
perfect   freedom,  and  without   being  questioned  too  nicely  for 

juthov  ti-nth    ivB    Inot.in«  "  1       But.    thaaf    roniarlra  ■arm™    sntnAohat 
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understand  that  you  have  a  right  to  comment  on  the  public  acts 
of  a  minister,  upon  the  public  acts  of  a  general,  upon  the  public 
judgments  of  a  judge,  upon  the  public  skill  of  an  actor ;  I  can  un- 
derstand that ;  but  I  do  not  know  where  the  limit  can  be 
drawn  distinctly  between  where  the  *  comment  is  to  cease,  [*  440] 
as  being  applied  solely  to  a  man's  public  conduct,  and 
where  it  is  to  begin  as  applicable  to  his  private  character ;  be- 
cause, although  it  is  quite  competent  for  a  person  to  speak  of  a 
judgment  of  a  judge  as  being  an  extremely  erroneous  and  foolish 
one,  —  and  no  doubt  comments  of  that  sort  have  great  tendency 
to  make  persons  careful  of  what  they  say,  —  and  although  it  is 
perfectly  competent  for  persons  to  say  of  an  actor  that  he  is  a 
remarkably  bad  actor,  and  ought  not  to  be  permitted  to  perform 
such  and  such  parts,  because  he  performs  them  so  ill,  yet  you 
ought  not  to  be  allowed  to  say  of  an  actor  that  he  has  dis- 
graced himself  in  private  life,  nor  to  say  of  a  judge  or  a  minister 
that  he  has  committed  felony,  or  any  thing  of  that  description, 
which  is  in  no  way  connected  with  his  public  conduct  or  public* 
judgment ;  and  therefore  there  must  be  some  limits,  although  I 
do  not  distinctly  see  where  those  limits  are  to  be  drawn.  No 
doubt,  if  there  are  such  limits,  my  brother  Wilde  is  perfectly  right 
in  saying  that  the  only  ground  on  which  the  verdict  and  damages 
can  go  is  for  the  excess,  and  not  for  the  lawful  exercise  of  the 
criticism."  i 

The  radical  defect  in  this  rule,  as  it  seems  to  us,  consists  in  its 
assumption,  that  the  private  character  of  a  public  officer  is  some- 
thing aside  from,  and  not  entering  into  or  influencing,  his  public 
conduct ;  that  a  thoroughly  dishonest  man  may  be  a  just  minister, 
and  that  a  judge  who  is  corrupt  and  debauched  in  private  life  may 
be  pure  and  upright  in  his  judgments ;  in  other  words,  that  an 
evil  tree  is  as  likely  as  any  other  to  bring  forth  good  fruits.  Any 
such  assumption  is  false  to  human  nature,  and  contradictory  to 
general  experience  ;  and  whatever  the  law  may  say,  the  general 
public  will  still  assume  that  a  corrupt  life  will  influence  public 
conduct,  and  that  a  man  who  deals  dishonestly  with  his  fellows  as 
individuals  will  not  hesitate  to  defraud  them  in  their  aggregate 
and  corporate  capacity,  if  the  opportunity  shall  be  given  him. 
They  are,  therefore,  interested  in  knowing  what  is  the  character 

^  Aldersouy  B.,  same  case,  p.  338. 
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(if  their  puhlic  servants,  and  what  sort  of  persons  are  offering 
themselTeB  for  their  suffi'iiges.  And  if  this  be  so.  it  would  seem 
that  there  should  be  some  privilege  of  comment ;  that  that  privi- 
lege could  only  be  limited  l\y  good  faith  and  just  intention  ;  and 
that  of  these  it  was  the  province  of  a  jury  to  judge,  in  view  of  the 
nature  of  the  charges  made  and  the  reasons  which  existed  for 
making  them. 

The  English  cases  allow  considerable  latitude  of  comment  to 
publishere  of  public  journals,  upon  subjects  in  the  discussion  of 
which  the  public  may  reasonably  be  supposed  to  have  an 
[•441]  interest,  and  they  hold  the  discussions  to  be  "privileged 
if  conducted  within  the  bounds  of  moderation  and  rea- 
son.' A  more  recent  case,  however,  limits  the  range  of  priv- 
ilege somewhat,  and  suggests  a  distinction  which  we  are  not 
aware  has  ever  been  judicially  pointed  out  in  this  country,  and 
which  we  are  forced  to  beheve  the  American  courts  would  be 
slow  to  adopt.  The  distirjction  is  this;  That  if  the  officer  or 
functionary  whose  conduct  is  in  question  is  one  in  whose  duties 

'  In  Keliey  o.  Sherlock,  Law  Rs'p.  Times  "  waa  prosecuted  for  fomnienU 

1  H.  IS.  OSS,  it  waa  held  that  a  ser-  in  his  paper  upon  a  debatt;  in  the 

moD  ccmmenting  upon  pnblic  alTaira  House  of  Lords.      The  plaintiff  iiad 

—  (.  17.  the  appointment  of  chaplains  presented   a   petition    to    that   body, 

for  priaona  and  the  election  of  a  Jew  charging  Sir  Pitzroy  Kelly  wiUi  hav- 

for  uiayoT  —  waa  a  proper  subject  tor  ing,  many  years  before,  made  a  etale- 

connaent  in  tlie  papers.     Aud  in  Ktl-  ment  false  to  his  own  knowled)^.  in 

hgr  T'  IlailiVi  tAW  Bap.  I  Q.  B.  liil^,  order  to  deceive  a  committee  of  tfaa 
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the  general  public,  and  not  merely  the  local  public,  has  an  inter- 
est, then  a  discussion  of  his  conduct  is  privileged ;  otherwise  it 
is  not.     Thus  the  public  journals  are  privileged   to  comment 
freely  within  the  limits  of  good  faith,  on  the  manner  in  which  a 
judge  performs  his  duties,  but    they  are  not  privUeged  in  Uke 
manner  in  the  case  of  an  official  charged  with  purely  local  du- 
ties, such,  for  instance,  as  the  physician  to  a  local  public  charity. 
We  cannot  believe  there  is  any  sufficient  reason  for  allowing  free 
discussion  in  the  one  case  and  not  in  the  other ;  but  the  opinion 
is  of  sufficient  importance  to  justify  special  attention  being  di- 
rected to  it.^    And  in  this  country  it  has  been  held  that  where  a 
charge  against  an  officer  or  a  candidate  respects  only  his  qualifi- 
cations for  the  office,  and  does  not  impugn  his  character,  it  forms 
no  basis  for  a  recovery  of  damages.     To  address  to  the  electors 
of  a  district  letters  charging  that  a  candidate  for  office  is  of  im- 
paired understanding,  and  his  mind  weakened  by  disease,  is  pre- 
senting that  subject  to  "  the  proper  and  legitimate  tribunal  to  try 
the  question."     ^'Talents  and  qualifications  for  office  are  mere 
matters  of  opinion,  of  which  the  electors  are  the  only  competent 
"  judges."  ^ 

Statements  in  the  Course  of  Judicial  Proceedings, 


There  are  some  cases  which  are  so  absolutely  privileged  on 
reasons  of  public  policy,  that  no  inquiry  into  motives  is  permit- 
ted in  an  action  for  slander  or  libel.  Of  these,  the  case  of  a 
party  who  is  called  upon  to  give  evidence  in  the  course  of  judi- 
cial proceedings  is  a  familiar  illustration.  No  action  will  lie 
against  a  witness  at  the  suit  of  a  party  aggrieved  by  his  false 
testimony,  even  though  malice  be  charged.^    The  remedy  against 


.  *  Purcell  V,  Lowler,  L.  R.  1 
C.  P.  Div.  781.  The  plaintiff  was 
medical  officer  of  the  Kuntsf ord  work- 
house, and  the  alleged  libel  consisted 
in  a  report  of  an  inquiry  by  the  board 
in  charge  into  his  conduct  and  the 
treatment  of  the  poor  under  him,  and 
comments  thereon.  The  following 
cases  are  commented  upon  and  dis- 
tinguished :  Davis  o.  Duncan,  9  C.  P. 
396;  KeUy  v,  Tinling,  L.  R.  1  Q.  B. 
699;  Henwood  v.  Harrison,  L.  R.  7 


C.  P.  606 ;  Wason  v.  Walter,  L.  R. 
4  Q.  B.  73.  It  is  clear  that  a  trustee 
of  a  mining  corporation  is  not  such  an 
officer, as  to  be  subjected  to  general 
criticism  under  the  privilege  of  the 
press.     Wilson  v.  Fitch,  41  Cal.  363. 

3  May  rant  v.  Richardson,  1  Nott  & 
McCord,  348. 

«  Marsh  r.  Ellsworth,  50  N.  Y. 
309 ;  Terry  v.  Fellows,  21  La.  Ann. 
375 ;  Smith  v,  Howard,  28  Iowa,  51. 
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a  dishonest  witness  is  confined  to  the  criminal  proseoal 
perjuiy.^  So  what  a  juror  may  say  to  his  fellows  in  ti 
room  while  they  are  considering  their  verdict,  concerning 
the  parties  to  the  suit  who  has  been  a  witness  therein,  ca 
the  subject  of  an  action  for  slander.^    False  accnsatioi 

ever,  contained  in  the  affidavits  or  other  proceed 
[*  442]  which  a  prosecution  is  commenced  for  sapposed  oii 

in  any  other  papers  in  the  course  of  judicial  proc 
are  not  so  absolutely  protected.  They  are  privil^ed,* 
party  making  them  is  liable  to  action,  if  actual  malice  be 
and  proved.^  Preliminary  information,  furnished  with  a 
set  on  foot  an  inquiry  into  an  alleged  offence,  or  to  iiu 
criminal  prosecution,  is,  in  like  manner,  privil^ed;* 

^  But  a  qualification  of  this  rale  18  Jaryis  9.  Hatheway,  8  Jo! 

made  where  what  is  said  by  the  wit-  In  Groslin  v.  Cannon;  1  H 

ness  is  not  pertinent  or  material  to  was  held  that  where  a  o 

the  cause,  and  he  has  been  actuated  been  committed,  ezpreanooi 

by  malice  in  stating  it.      White  v,  ion  fonnded  upon  fiaotii  w 

Carroll,  42  N.  T.  166;  s.  c.  1  Am.  knowledge  of  the  party,  or  4 

Bep.  504;  Barnes  v.  McCrate,  32  Me.  cated  to  him,  made  praden 

442;   Kidder  v.  Farkhurst,  3  Allen,  confidence,  to  discreet  pen 

898.    He  is  not,  however,  to  be  him-  made  obviously  in  good  fm 

self  the  judge  of  what  is  pertinent  or  view  only  to  direct  their  wal 

material  when  questions  are  put  to  and  enlist  their  aid  in  reco^ 

him,   and  no    objection   or  warning  money    stolen,    and    detec 

comes  to  him  from  court  or  counsel,  bringing  to  justice  the  offeo 

Calkins  r.  Sumner,  V)  Wis.  193.     See  privileged.      The  cause,  occ 

also  Warner  v,  Paine,  2  Sandf .  195 ;  ject,  and  end,  it  was  said,  ti 

Garr  v.  Selden,  4  N.  Y.  91 ;  Jennings  able,  proper,  and  legal,  an* 

V.  Paine,  4  Wis.  358;  Perkins  v.  Mit-  should    actuate    every  goo 

chell,  31  Barb.  461 ;  Revis  v.  Smith,  If  a  party  in  presenting  hit 

18  C.  B.  126 ;  Grove  v.  Brandenburg,  court,  wanders  from  what  L 

7  Black,  234;  Cunningham  v.  Brown,  to  libel  another,  the  libel  is 

18  Vt.   123;   Dunlap  v.   Glidden,  31  leged.     Wyatt  r.  Buell,  47  < 

Me.  435.  *  Grimes  r.  Coyle,  6  B.  Ik 

*  Dunham  v.  Powers,  42  Vt.  1 ;  The  subject  of  communicati 
Rector  v.  Smith,  11  Iowa,  302.  leged  on  grounds  of  public  ] 

'  Astley  V.    Younge,   Burr.    807 ;  be  found  considered,  at  soi 

Strauss  r.  Meyer,  48  111.  385.  and  with  much  ability,  in  1 

*  Padmore  v.  Lawrence,  11  Ad.  &  case  of  Dawkins  v.  Lord  Pa 
El.  380;  Kine  r.  Sewell,  3  M.  &  W.  Rep.  5  C.  B.  94.  The  p 
297 ;  Burlingame  v.  Burlingame,  8  complained  of  was  by  a  mi 
Cow.  141;  Kidder  v.  Parkhurst,  3  cer  to  his  superior  conce 
Allen,  393;  Doyle  v.  O'Doherty,  qualifications  and  capacit 
1  Car.  &  Marsh.  418 ;  Wilson  v.  Col-  plaintiff  as  a  subordinat 
lins,  5  C.  &  P.  373;  Home  v.  officer  under  him ;  and  it  w 
Bentinck,    2    Brod.    &    Bing.    130 ;  that  the  words  were  publis 
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protection  only  extends  to  those  communications  which  are  in  the 
coarse  of  the  proceedings  to  bring  the  supposed  offender  to  jus- 
tice, or  are  designed  for  the  purpose  of  originating  or  forwarding 
such  proceedings  ;  and  communications  not  of  that  character  are 
not  protected,  even  although  judicial  proceedings  may  be  pend- 
ing for  the  investigation  of  the  offence  which  the  communication 
refers  to.^  Still  less  would  a  party  be  justified  in  repeating  a 
charge  of  crime,  after  the  person  charged  has  been  examined  on 
his  complaint,  and  acquitted  of  all  guilt.^ 


Privilege  of  Counsel. 

One  of  the  most  important  cases  of  privilege,  in  a  constitu- 
tional point  of  view,  is  that  of  counsel  employed  to  rep- 
resent a  party  in  *  judicial  proceedings.  The  benefit  of  [*  443] 
the  constitutional  right  to  counsel  depends  very  greatly 
on  the  freedom  with  which  he  is  allowed  to  act,  and  to  comment 
on  the  facts  appearing  in  the  case,  and  on  the  inferences  deduci- 
ble  therefrom.  The  character,  conduct,  and  motives  of  parties 
and  their  witnesses,  as  well  as  of  other  persons  more  remotely 
connected  with   the   proceedings,   enter  very  largely  into   any 


defendant  of  actual  malice,  and  with- 
out any  reasonable,  probable,  or  jus- 
tifiable cause,  and  not  bona  fide,  or  in 
the  bona  fide  discharge  of  defendant's 
duty  as  superior  officer.  On  demur- 
rer, a  majority  of  the  court  (Mellor 
and  Lush,  J  J.)  held  the  action  would 
not  lie:  planting  themselves,  in  part, 
on  grounds  of  public  policy,  and  in 
part,  also,  on  the  fact  that  the  military 
code  provided  a  remedy  for  wrongs  of 
the  nature  complained  of ;  and  quot- 
ing with  approval  Johnstone  v.  Sut- 
ton, 1  T.  R.  544,  and  Dawkins  v. 
Lord  Rokeby,  4  F.  &  F.  841.  Cock- 
burny  Ch.  J.,  delivered  an  able  dissent- 
ing opinion. 

^  Dancaster  v.  Hewson,  2  M.  & 
Ry.  176.  As  to  the  privilege  con- 
nected with  church  trials  and  investi- 
gations, see  Dunn  o.  Winters,  2 
Humph.  512 ;  York  v.  Pease,  2  Gray, 
282. 


^  Burlingame  v,  Burlingame,  8 
Cow.  141.  In  Mower  v,  Watson, 
11  Vt.  536,  an  action  was  brought  for 
slander  in  saying  to  a  witness  who 
was  giving  his  testimony  on  a  mate- 
rial point  in  a  cause  then  on  trial  to 
which  defendant  was  a  party,  **  That's 
a  lie,"  and  for  repeating  the  same 
statement  to  counsel  for  the  opposite 
party  afterwards.  The  words  were 
held  not  to  be  privileged.  To  the 
same  effect  are  the  cases  of  Mc- 
Claughry  v.  Wetmore,  6  Johns.  82, 
and  Kean  v.  McLaughlin,  2  S.  &  R. 
469.  See  also  Torrey  v.  Field,  10 
Vt.  353 ;  Gilbert  v.  People,  1  Denio, 
41.  A  report  made  by  a  grand  jury 
upon  a  subject  which  they  conceive  to 
be  within  their  jurisdiction,  but  which 
is  not,  is  nevertheless  privileged. 
Rector  v.  Smith,  11  Iowa,  302. 
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judicial  inquiry,  and  must  form  the  subject  of  comment,  if  thej 
are  to  be  aifled  and  weighed.  To  make  the  coranient  of  vaXai, 
there  must  be  the  libertj'  of  examination  in  every  possible  light, 
and  of  sufTgeating  any  view  of  the  circumstances  of  the  case,  and 
of  the  motives  surrounding  it.  which  seems  legitimate  to  the 
person  discussing  them.  It  will  often  happen,  in  criminal  pro- 
ceedings, that,  while  no  reasonable  doubt  can  exist  that  a  crime 
has  been  committed,  there  may  be  very  great  doubt  whether  the 
pr08»cutor  or  the  accused  is  the  guilty  party  ;  and  to  confine  the 
counsel  for  the  defence  to  such  remarks  concerning  the  prose- 
cutor as  he  might  justify,  if  he  had  made  them  without  special 
OCCavion,  would  render  the  right  to  counsel,  in  many  cases,  of  no 
value.  The  law  justly  and  necessarily,  in  view  of  the  importance 
of  the  privilege,  allows  very  great  liberty  jn  these  cases,  and  sur- 
rounds thera  with  a  protection  that  is  always  a  complete  shield, 
cXfopt  where  the  privilege  of  counsel  has  been  plainly  and  pal- 
pkbly  abused. 

The  rule  upon  this  subject  was  laid  down  in  these  woi-ds  in  an 
early  English  case  :  '*  A  counsellor  hath  privilege  to  enforce  anj 
thing  which  is  informed  him  liy  his  client,  and  to  give  it  in  evi- 
dence, it  being  pertinent  to  the  matter  in  question,  and  not  to 
examine  whether  it  be  true  or  false ;  for  a  counsellor  is  at  hi* 
peril  to  give  in  evidence  that  which  his  client  informs  him,  being 
pertinent  to  the  matter  in  question  ;  but  matter  not  pertinent  W 
tin  JflBae.  or  the  matter  in  q  uestion.  he  need  not  deliver :  for  he 
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same  with  that  of  the  party  himself,^  and  the  limitation  upon  it 
IB  concisely  suggested  in  a  Pennsylvania  case,  ''  that  if  a  man 
should  abuse  his  privilege,  and,  under  pretence  of  pleading  his 
canse,  designedly  wander  from  the  point  in  question,  and  mali- 
donaly  heap  slander  upon  his  adversary,  I  wUl  not  say  that  he  is 
not  responsible  in  an  action  at  law."  ^  Chief  Justice  Shaw  has 
stated  the  rule  very  fully  and  clearly :  "  We  take  the  rule  to  be 
well  settled  by  the  authorities,  that  words  spoken  in  the  course 
of  judicial  proceedings,  though  they  are  such  as  impute  crime  to 
another,  and  therefore,  if  spoken  elsewhere,  would  import  malice 
and  be  actionable  in  themselves,  are  not  actionable,  if  they  are 
applicable  and  pertinent  to  the  subject  of  the  inquiry.  The  ques- 
tion, therefore,  in  such  cases  is,  not  whether  the  words  spoken 
are  true,  not  whether  they  are  actionable  in  themselves,  but 
whether  they  were  spoken  in  the  course  of  judicial  proceedings, 
and  whether  they  are  relevant  or  pertinent  to  the  cause  or  sub- 
ject of  the  inquiry.  And  in  determining  what  is  pertinent,  much 
latitude  must  be  allowed  to  the  judgment  and  discretibn  of  those 
who  are  intrusted  with  the  conduct  of  a  cause  in  court,  and  a 
much  larger  allowance  made  for  the  ardent  and  excited  feelings 
with  which  a  party,  or  counsel  who  naturally  and  almost  neces- 
sarily identifies  himself  with  his  client,  may  become  animated, 
by  constantly  regarding  one  side  only  of  an  interesting  and  ani 
mated  controversy,  in  which  the  dearest  rights  of  such  party  may 
become  involved.  And  if  these  feelings  sometimes  manifest 
themselves  in  strong  invectives,  or  exaggerated  expressions,  be- 
yond what  the  occasion  would  strictly  justify,  it  is  to  be  recol- 
lected that  this  is  said  to  a  judge  who  hears  both  sides,  in  whose 
mind  the  exaggerated  statement  may  be  at  once  controlled  and 
met  by  evidence  and  argument  of  a  contrary  tendency  from  the 
other  party,  and  who,  from  the  impartiality  of  bis  position,  will 
naturally  give  to  an  exaggerated  assertion,  not  warranted  by  the 
occasion,  no  more  weight  than  it  deserves.  Still,  this  privilege 
must  be  restrained  by  some  limit,  and  we  consider  that  limit  to 
be  this  :  that  a  party  or  counsel  shall  not  avail  himself  of 
his  situation  to  *  gratify  private  malice  by  uttering  slan-  [*  445] 
derous  expressions,  either  against  a  party,  witness,  or 
third  person,  which  have  no   relation  to  the  cause  or  subject- 

1  Hoar  V,  Wood,  3  Met.  194,  per         ^  McMillan    v.   Birch,   1   Binney, 
SUvDj  Ch.  J.  178,  per  Tilghman,  Ch.  J. 
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matter  of  the  inquiry.  Siiliject  to  this  restriction,  it  is,  on  the 
whole,  for  the  public  interest,  iintl  best  calcuhited  to  subsotvetlie 
purposes  of  justice,  to  uUow  eounsel  full  freedom  of  speoiii  in 
conducting  the  cases  ami  juivociitiug  ami  sustaining  tlie  rij^'liNut 
their  constituents ;  and  tliis  freedom  of  discussion  ought  in>i  to 
be  impaired  by  numerous  and  refined  distinctions."  ' 


i-ih;/.-  . 


'  Lr-ii^lafft 


The  privilege  of  a  le.trislator  in  the  use  of  liintjuane  in  ihh'.v 
is  made  broader  and  more  eom[i]ete  than  that  of  the  cuuhmI  nr 
party  in  judicial  proceedings  by  constitutional  jirovisions.  nliidi 
give  him  complete  immimity,  by  forbidding  his  being  (iue:.ii'iiiiil 
in  any  other  place  for  any  thing  said  in  sjicech  or  debate.-    In 


an  early  case  in  Massac  h  use  its,  il. 
constitutional  privilege  oanie  befo 
largely  discussed,  as  well  by  eoun 
stitutional  provision  then   in   fore 
"  The  freedom  of  deliberalion.  spi 
cannot  be  the  foundatio 
or  complaint,  in  any  other  eouvt  r 
fendant  was  a  member  of  tin;  ( 
for  uttering  slanderous  words  I 
the  plaintiff.      Tlie   member  t 
had  I 


estion  of  the  extent  nf  tbi; 
e  Supreme  Court,  anil  n  is 
s  bv  the  conrt.  Tlic-  r.n- 
that  State  was  as  UUs^: 
and  (ieliafe  in  either  lnnw 
aeeusation  or  juosecutiou,  n 


?ver. 


Mle- 


?ral  Court,  and  was  ]ii-os-efiitfil 
fellow-member  in  relatina  to 
■bom  the  words  were  uitereil 
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where  the  plaintiff  *  resided.  The  mover,  in  reply  to  an  in-  [*  446] 
quiry  privately  made  by  defendant,  as  to  the  source  of  his 
information  that  such  appointment  was  necessary,  had  designated 
the  plaintiff,  and  the  defendant  had  replied  by  a  charge  against 
the  plaintiff  of  a  criminal  offence.  The  question  before  the 
court  was,  whether  this  reply  was  privileged.  The  house  was  in 
session  at  the  time,  but  the  remark  was  not  made  in  course  of 
speech  or  debate,  and  had  no  other  connection  with  the  legisla- 
tive proceedings  than  is  above  shown. 

Referring  to  the  constitutional  provision  quoted,  the  learned 
judge  who  delivered  the  opinion  of  the  court  in  this  case  thus 
expressed  himself:  ^^  In  considering  this  article,  it  appears  to  me 
that  the  privilege  secured  by  it  is  not  so  much  the  privilege  of 
the  house  as  an  organized  body,  as  of  each  individual  member 
composing  it,  who  is  entitled  to  this  privilege,  even  against  the 
declared  will  of  the  house.  For  he  does  not  hold  this  privilege 
at  the  pleasure  of  the  house,  but  derives  it  from  the  will  of  the 
people,  expressed  in  the  constitution,  which  is  paramount  to  the 
will  of  either  or  both  branches  of  the  legislature.  In  tliis  re- 
spect, the  privilege  here  secured  resembles  other  privileges  at- 
tached to  each  member  by  another  part  of  the  constitution,  by 
which  he  is  exempted  from  arrest  on  mesne  (or  original)  process, 
during  his  going  to,  returning  from,  or  attending  the  General 
Court.  Of  these  privileges,  thus  secured  to  each  member,  he 
cannot  be  deprived  by  a  resolve  of  the  house,  or  by  an  act  of  the 
legislature. 

"  These  privileges  are  thus  secured,  not  with  the  intention  of 
protecting  the  members  against  prosecutions  for  their  own  benefit, 
but  to  support  the  rights  of  the  people,  by  enabling  their  repre- 
sentatives to  execute  the  functions  of  their  ofiBce  without  fear  of 
prosecution,  civil  or  criminal.  I  therefore  think  the  article  ought 
not  to  be  construed  strictly,  but  liberally,  that  the  full  design  of 
it  may  be  answered.  I  will  not  confine  it  to  delivering  an  opin- 
ion, uttering  a  speech,  or  haranguing  in  debate,  but  will  extend 
it  to  the  giving  of  a  vote,  to  the  making  of  a  written  report,  and 
to  every  other  act  resulting  from  the  nature  and  in  the  execution 
of  the  office;  and  I  would  define  the  article  as  securing  to  every 
member  exemption  from  prosecution  for  every  thing  said  or  done 
by  him,  as  a  representative,  in  the  exercise  of  the  functions  of 
that  office,  without  inquiring  whether  the  exercise  was  regulai* 
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according    to  tlie  rules  of    ttie  house,   or    irregular  and 
[*447]  against  their  rules.     I  lIo  *  not  confine  the  iiu'mltfT  to 

his  place  in  the  house,  and  I  am  siitisfied  thitt  thtrt,-  are 
cases  in  which  he  is  entitled  to  this  privilege  when  not  within 
the  walls  of  the  representatives'  chamber,     lie  cannot  he  fxi-r- 
cising  the  functions  of  his  ofliee  as  meniher  {if  a  body,  unless  iin: 
body  is  in  existence.     The  house  nuist  he  in  session  to  euiiMe 
him  to  claim  this  privilege,  and  it  is  in  session  notwithslainliii;,' 
occasional  adjournments  for  short  intervals  for  the  coiiveiiii'iuc 
of  the  members.     If  a  member,  tlievcfore,  lie  out  of  the  ctjitin- 
ber,  sitting  in  committee,  executing  the  commission  of  the  house, 
it  appears  to  me  that  sueh  member  is  within  the  reason  of  ifif  ar- 
ticle, and  ought  to  be  considered  within  the  privilege.     Tiie  l""]v 
of  which  he  is  a  member  is  in  session,  iitid  he,  as  a  niemlior  M 
that  body,  is  in  fact  diseharginj^  llie  duties  of  hi.s  office.    He 
ought,  therefore,  to  be  proleeted  from  civil  or  criminal  pioM''ii]- 
tioDS  for  every  thing  said  or  done  by  him  in  Die  exercise  of  liis 
functions  as  a  representative,  in  a  committee,  cither  in  di'baiin'.' 
or  assenting  to  or  draughting  a  report,     Xoithor  can  I  deny  tbf 
member  his  privilege  when  executing  the  duties  of  theoflici',  in 
a  ooQvention  of  both  liouses,  although  the  convenlion  ni;i_v  lie 
bolden  in  the   Senate   C'hauiher.'"     And   after   consideiin^  llie 
hardships  that  might  residt  to  individuals  in  consefiueiice  of  tliis 
privilege,  he  proceeds  :  "  A  more  extensive  construction  of  tbe 
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*  Publieatian  of  Privileged  CommuniccU^ions  through  the  [*  448] 

Press. 

If  now  we  turn  from  the  rules  of  law  which  protect  communi- 
cations because  of  the  occasion  on  which  they  are  made  and  the 
duty  resting  upon  the  person  making  them,  to  those  rules  which 
concern  the  spreading  before  the  world  the  same  communica- 
tions, we  shall  discover  a  very  remarkable  difference.  It  does 
not  follow  because  a  counsel  may  freely  speak  in  court  as  he  be- 
lieves or  is  instructed,  that  therefore  he  may  publish  his  speech 
through  the  public  press.  The  privilege  in  court  is  necessary  to 
the  complete  discharge  of  his  duty  to  his  client ;  but  when  the 
suit  is  ended,  that  duty  is  discharged,  and  he  is  not  called  upon  to 
appeal  from  the  court  and  the  jury  to  the  general  public.  Indeed 
such  an  appeal,  while  it  could  not  generally  have  benefit  to  the 
client  in  view,  would  be  unfair  and  injurious  to  the  parties  re- 
Qected  upon  by  the  argument,  inasmuch  as  it  would  take  only  a 
partial  and  one-sided  view  of  the  case,  and  the  public  would  not 
liave,  as  the  court  and  jury  did,  all  the  facts  of  the  case  as  given 
in  evidence  before  them,  so  that  they  might  be  in  position  to 
weigh  the  arguments  fairly  and  understandingly,  and  reject  inju- 
rious inferences  not  warranted  by  the  evidence. 

The  law,  however,  favors  publicity  in  legal  proceedings,  so  far 
is  that  object  can  be  attained  without  injustice  to  the  persons 
immediately  concerned.  The  public  are  permitted  to  attend 
nearly  all  judicial  inquiries,  and  there  appears  to  be  no  sufficient 
reason  why  they  should  not  also  be  allowed  to  see  in  print  the 
reports  of  trials,  if  they  can  thus  have  them  presented  as  fully  as 
they  are  in  court,  or  at  least  all  the  material  portion  of  the  pro- 
3eedings  stated  impartially,  so  that  one  shall  not,  by  means  of 
them,  derive  erroneous  impressions,  which  he  would  not  have 
received  from  hearing  the  case  in  court. 

It  seems  to  be  a  settled  rule  of  law,  that  a  fair  and  impartial 
iccount  of  judicial  proceedings,  which  have  not  been  ex  parte^ 
3ut  in  the  hearing  of  both  parties,  is,  generally  speaking,  a  justi- 
iable  publication.^     But  it  is  said  that,  if  a  party  is  to  be  allowed 

1  Hoare  v.  Silverlock,  9  C.  B.  20;  And  see  Stanley  v.  Webb,  4  Sandf. 
\jema  v.  Levy,  E.  B.  &  E.  537 ;  Ry-  21 ;  Cincinnati  Gazette  Co.  v,  Tim- 
lUs  V.  Leader,  Law  Rep.  1  £xch.  296.    berlake,  10  Ohio,  n.  s.  548 ;  Torrejr 
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to  publish  what  passes  in  a  court  of  justice,  he  must  poUiai 
whole  case,  and  not  merely  state  the  conclusion  wlueh  ba 

self  draws  from  the  evidence.^    A  plea  that  tin 
[*  449]  posed  libel   was,  in  *  substance,  a  true   aoeooB 

report  of  a  trial  has  been  held  bad  ;  ^  and  a  ststem 
the  circumstances  of  a  trial  as  from  counsel  in  the  case  In 
held  not  privileged.*  The  report  must  also  be  stricUy  e( 
to  the  actual  proceedings  in  court,  and  must  contain  no  ( 
tory  observations  or  comments  from  any  quarter  whatBOC 
addition  to  what  forms  strictly  and  properly  the  I^al  { 
ings.^  And  if  the  nature  of  the  case  is  such  as  to  maki 
proper  that  the  proceedings  should  be  spread  before  the 
because  of  their  immoral  tendency,  or  of  the  blasphei 
indecent  character  of  the  evidence  exhibited,  the  pub 
though  impartial  and  full,  will  be  a  public  offence,  and 
able  accordingly.^ 

It  has,  however,  been  held,  that  the  publication  of  < 
proceedings,  or  mere  preliminary  examinations,  though  d 
cial  character,  is  not  privileged ;  and  when  they  refleel 
ously  upon  individuals,  the  publisher  derives  no  protect! 
their  having  already  been  delivered  in  court.*    The  rei 


r.  Field,  10  Vt.  353;  Saunders  t?. 
Baxter,  6  Heisk.  369 ;  Storey  v.  Wal- 
lace, 60  111.  51.  But  not  if  the  matter 
published  is  indecent  or  blasphemous. 
Rex  V.  Carlile,  3  B.  &  Aid.  167;  Rex 
V.  Creevey,  1  M.  &  S.  273.  The 
privilege  extends  to  the  publication 
of  testimony  taken  on  an  investiga- 
tion by  Congress.  Terry  v.  Fellows, 
21  La.  Ann.  375.  And  of  the  pro- 
ceedings on  trials  in  voluntary  organ- 
izations. Barrows  r.  Bell,  7  Gray, 
301. 

^  Lewis  V,  Walter,  4  B.  &  Aid. 
611. 

2  Flint  i;.  Pike,  4  B.  &  C.  473. 

8  Saunders  v.  Mills,  6  Biug.  213 ; 
Flint  v.  Pike,  4  B.  &  C  473.  And 
see  Stanley  v,  Webb,  4  Sandf.  26; 
Lewis  V.  Walter,  4  B.  &  Aid.  605. 

«  Stiles  V.  Nokes,  7  East,  493; 
Delegal  v.  Highley,  3  Bing.  N.  C. 
950.    And  see  Lewis  v.  Clement,  3 


B.  &  Aid.  702 ;  Pittock  v. 
63  Penn.  St.  253 ;  s.  c.  8  i 
544. 

ft  Rex  0.  Carlile,  3  B.  &  ^ 
Rex  0.  Creevey,  1  M.  &  S.  2^ 

*  Duncan  o.  Thwaites,  3 
556;  FUnt  v.  Pike,  4  B.  S 
Charlton  v.  Watton,  6  C.  A 
Rex  0.  Lee,  5  £sp.  123 ;  Rex  i 

2  Camp.  563;  Del^al  v.  H 
Bing.  N.  C.  950;  Behrens 

3  Post.  &  F.  135 ;  Cincinnati 
Co.  V.  Timberlake,  10  Oh: 
548;  Mathews  v.  Beach,  i 
256;  Huff  0.  Bennett,  4  Sai 
Stanley  v.  Webb,  4  Sandf.  12 
r.  Severance,  20  Me.  9.  It  see 
ever,  that  if  the  proceeding 
suited  in  the  discharge  of 
son  accused,  or  in  a  decisioi 
cause  exists  for  proceeding 
him,  a  publication  of  an  acc< 
is  privileged.    In  Cuny  «. 
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Qguishing  these  cases  from  those  where  the  parties  [*  460] 
ard  is  thus  stated  by  Lord  JEllenborot^h^  in  the  early 
'  The  King  v,  Fisher :  ^ "  Jurors  and  judges  are  still  but  men ; 
annot  always  control  feeling  excited  by  inflammatory  lan- 
.  If  they  are  exposed  to  be  thus  warped  and  misled,  in- 
)  must  sometimes  be  done.  Ti-ials  at  law,  fairly  reported, 
igh  they  may  occasionally  prove  injurious  to  individuals, 
)een  held  to  be  privileged.  Let  them  continue  so  privileged, 
lenefit  they  produce  is  great  and  permanent,  and  the  evil 


^  525,  the  Court  of  Common 
eld  that,  in  an  action  for  libel, 
i  good  defence,  under  the  plea 
guilty,  that  the  alleged  libel 
rue  account  of  what  had  passed 
motion  in  the  Court  of  King's 
for  an  information  against  two 
rates  for  corruption  in  refusing 
se  an  inn ;  the  motion  having 
fused  for  want  of  notice  to  the 
rates.  In  Lewis  v.  Levy,  El. 
£1.  537,  the  publisher  of  a 
per  gave  a  full  report  of  an 
ation  before  a  magistrate  on  a 

of  perjury,  resulting  in  the 
ge  of  the  defendant ;  and  the 
of  Queen's  Bench  sustained 
m  of  privilege;  distinguishing 
»e  from  those  where  the  party 
Id  for  trial,  and  where  the  pub- 

of  the  charges  and  evidence 
tend  to  his  prejudice  on  the 
The  opinion  of  Lord  Campbell 
case,  however,  seems  to  go  far 
s  questioning  *  the  correctness 
decisions  above  cited.  See  es- 
r  his  quotation  from  the  opin- 
Lord  Denmarij  delivered  before 
littee  of  the  House  of  Lords  in 
u*  1843,  on  the  law  of  libel : 
ve  no  doubt  that  [police  re- 
are  extremely  useful  for  the 
>n  of  guilt  by  making  facts 
us,  and  for  bringing  those 
ore  correctly  to  the  knowledge 
arties  interested  in  unravelling 
th.  The  public,  I  think,  are 
y  aware  that  those  proceedings 
parley  and  they  become  more 


and  more  aware  of  it  in  proportion  to 
their  growing  intelligence;  they  know 
that  such  proceedings  are  only  in 
course  of  trial,  and  they  do  not  form 
their  opinion  until  the  trial  is  had. 
Perfect  publicity  in  judicial  proceed- 
ings is  of  the  highest  importance  in 
other  points  of  view,  but  in  its  effects 
on  character  I  think  it  desirable.  The 
statement  made  in  open  court  will 
probably  find  its  way  to  the  ears  of 
all  in  whose  good  opinion  the  party 
assailed  feels  an  interest,  probably  in 
an  exaggerated  form,  and  the  impu- 
tation may  often  rest  upon  the  wrong 
person;  both  these  evils  are  prevented 
by  correct  reports."  In  the  case 
of  Lewis  V.  Levy,  it  was  insisted 
that  the  privilege  of  publication 
only  extended  to  the  proceedings  of 
the  superior  courts  of  law  and 
equity ;  but  the  court  gave  no  coun- 
tenance to  any  such  distinction. 
See  also  Wason  v,  Walter,  L.  R.  4 
Q.  B.  73;  Terry  v.  Fellows,  21  La. 
Ann.  375. 

*  2  Camp.  563.  Compare  with 
this  and  the  cases  cited  in  the  pre- 
ceding note,  Ryalls  v.  Leader,  L.  R. 
1  Exch.  295;  Smith  v.  Scott,  2  C.  <& 
K.  580;  Ackerman  v,  Jones,  37  N.  Y. 
Sup.  C.  R.  42.  It  is  clear  that  the 
report  is  not  privileged,  if  accom- 
panied with  injurious  comments. 
Stiles  V,  Nokes,  7  East,  403 ;  Com- 
monwealth V.  Blanding,  3  Pick.  304 ; 
Usher  v.  Severance,  20  Me.  9 ;  Pittock 
V.  O'NieU,  63  Penn.  St.  258. 
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that  arises  from  them  is  rare  and  incidental.     But  these  pre'T!^ 
nary  examinations  have  no  such  privilege.     Their  only  tend-^/^^ 
is  to  prejudge  those  whom  the  law  still  presumes  to  be  innoce/}4 
and  to  poison  the  sources  of  justice.     It  is  of  infinite  importaow 
to  us  all,  that  whatever  has  a  tendency  to  prevent  a  fair  trial 
should  be  guarded  against.     Every  one  of  us  may  be  questioned 
in  a  court  of  law,  and  called  upon  to  defend  his  life  and  character. 
We  would  then  wish  to  meet  a  jury  of  our  countrymen  with  un- 
biassed minds.     But  for  this  there  can  be  no  security,  if  such  pub- 
lications are  permitted."     And  in  another  case  it  has  been  said: 
'^  It  is  our  boast  that  we  are  governed  by  that  just  and  salutaij 
rule  upon  which  security  of  life  and  character  often  depends,  that 
every  man  is  presumed  innocent  of  crimes  charged  upon  him, 
until  he  is  proved  guilty.     But  the  circulation  of  charges  founded : 
upon  ex  parte  testimony,  of  statements  made,  often  under  excite- i 
ment,  by  persons  smarting  under  real  or  fancied  wrongs,  may  prej- 
udice the  public  mind,  and  cause  the  judgment  of  conviction  te 

be  passed  long  before  the  day  of  trial  has  arrived.  Whet 
[*  451]  that  day  of  trial  comes,  the  rule  has  been  *  i-eversed,  and  \ 

the  presumption  of  guilt  has  been  substituted  for  the  pre* 
sumption  of  innocence.  The  chances  of  a  fair  and  impartial  trill 
are  diminished.  Suppose  the  charge  to  be  utterly  groundless.  H 
every  preliminary  ex  parte  complaint  which  may  be  made  before 
a  police  magistrate  may,  with  entire  immunity,  be  published  and 
scattered  broadcast  over  the  land,  then  the  character  of  the  inno- 
cent, who  may  be  the  victim  of  a  conspirac3%  or  of  charges  proved 
afterwards  to  have  arisen  entirely  from  misapprehension,  may  be 
cloven  down,  without  any  malice  on  the  part  of  the  publisher. 
The  refutation  of  slander,  in  such  cases,  generally  follows  its  prop-  : 
agation  at  distant  intervals,  and  brings  often  but  an  imperfect 
balm  to  wounds  which  have  become  festered,  and  perhaps  incoup- 
able.  It  is  not  to  be  denied,  that  occasionall}'^  the  publication  of 
such  proceedings  is  productive  of  good,  and  promotes  the  ends  of 
justice.  But,  in  such  cases,  the  publisher  must  find  his  justifica- 
tion, not  in  privilege,  but  in  the  truth  of  the  charges."  ^ 

1  Stanley  v.  Webb,  4  Sandf.  30.  express  an  opinion  whether  a  pnWi" 
See  this  case  approved  and  followed  cation  of  the  proceedings  on  prelimi- 
in  Cincinnati  Gazette  Co.  r.  Timber-  nary  examinations  may  not  be  privi- 
lake,  10  Ohio,  n.  8.  548,  where,  how-  '  leged,  where  the  accused  is  present, 
ever,   the  court    are  careful    not  to    with  full  opportunity  of  defence. 
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Privilege  of  Publi%her%  of  News. 

Among  the  inventions  of  modern  times,  by  which  the '  world 
has  been  powerfully  influenced,  and  from  which  civilization  has 
received  a  new  and  wonderful  impulse,  must  be  classed  the  news- 
paper. Beginning  with  a  small  sheet,  insignificant  alike  in  mat- 
ter and  appearance,  published  at  considerable  intervals,  and 
including  but  few  in  its  visits,  it  has  become  the  daily  vehicle,  to 
almost  every  family  in  the  land,  of  information  from  all  quarters 
of  the  globe,  and  upon  every  subject.  Through  it,  and  by  means 
of  the  electric  telegraph,  the  public  proceedings  of  every  civilized 
country,  the  debates  of  the  leading  legislative  bodies,  the  events 
of  war,  the  triumphs  of  peace,  the  storms  in  the  physical  world, 
and  the  agitations  in  the  moral  and  mental,  are  brought  home  to 
the  knowledge  of  every  reading  person,  and,  to  a  very  large  ex- 
tent, before  the  day  is  over  on  which  the  events  have  taken  place. 
And  not  public  events  merely  are  discussed  and  described,  but 
the  actions  and  words  of  piiblic  men  are  made  public 
property ;  and  any  person  sufficiently  notorious  *  to  be-  [*  452] 
come  an  object  of  public  interest  will  find  his  movements 
chronicled  in  this  index  of  the  times.  Every  party  has  its  news- 
paper organs ;  every  shade  of  opinion  on  political,  religious,  liter- 
ary, moral,  industrial,  or  financial  questions  has  its  representative  ; 
every  locality  has  its  press  to  advocate  its  claims,  and  advance  its 
interests,  and  even  the  days  regarded  as  sacred  have  their  special 
papers  to  furnish  reading  suitable  for  the  time.  The  newspaper 
is  also  the  medium  by  means  of  which  all  classes  of  the  people 
communicate  with  each  other  concerning  their  wants  and  desires, 
and  through  which  they  offer  their  wares,  and  seek  bargains. 
As  it  has  gradually  increased  in  value,  and  in  the  extent  and 
variety  of  its  contents,  so  the  exactions  of  the  community  upon 
its  conductors  have  also  increased,  iintil  it  is  demanded  of  the 
newspaper  publisher,  that  he  shall  daily  spread  before  his  readers 
a  complete  summary  of  the  events  transpiring  in  the  world,  pub- 
lic or  private,  so  far  as  those  readers  can  reasonably  be  supposed 
to  take  an  interest  in  them ;  and  he  who  does  not  comply  with 
this  demand  must  give  way  to  him  who  will. 

The  newspaper  is  also  one  of  the  chief  means  for  the  education 
of  the  people.     The  highest  and  the  lowest  in  the  scale  of  intelli- 
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gence  resort  to  its  (juluiiizi^  i 
who  read  nothing  else,  iiml  ili 
medium  of  communicaHnu  «i 
most  abstruse  Bubjeets.  rpoi 
chief  educator  of  tlie  peiiplf: 
ialative  body;  it  gives  tono  mi 
each  important  aulijett  as  ii  ai 
free  country  veutures  tn  uMilnnk  i>v 
Viuling  in  its  infliienut:,  and  wiilial  sn 

And  yet  it  may  be  dunblfd  il  ilic  m^wsjiapiT,  as  micIl.  Iia<  i',, 
influenced  at  nil  the  (.■uni-ni  ut'  tin;  udimiLnii  law,  in  any  ]iajliiu;,i 
important  to  the  protL't-tion  of  i!ic  ]inli]is!no>.  Tin-  railw.r.  iu 
become  the  successor  nf  llie  kinu;'s  liii;li\vay.  ami  the  pliisiii-  ruii- 
of  the  common  law  have  ari'iiniiiU'daled  tlinn^ieK  i->  In  tin- u-ii 
condition"  of  things;  but  iIil'  (-liaiij,'i's  ai;inni[i]islifd  by  tliL-  yy.'.'Vh 
press  seem  t-o  have  pus^vd  niiiiutiuL-d  in  tin-  law.  and,  savf  mil- 
where  modifications  ba\y  birn  niadi;  liy  tuiistilntion  nr  statiiiv, 
the  pubii.sher  of  the  daily  jiajiL-r  outiniiie;;  ui-day  iIll-  [m.-iiiin]  in 
the  courts  that  the  villujH'  ;;o>>i]i  and  iclailur  of  st-andal  iK'ciijiii-.| 
two  hundred  j'cai-s  ago,  uiUi   no  nioie  piivili-_L;i^  and  Tin  nimt'  jin- 

tection. 
[•453]       -Wequott:  liniii  an  opinion  liy  the  .Snpa-iuv  Couru.f 
New  York,  in  a  imsl-   wlit-ie   a   [uiblislirr  of  a  neusjiiiijrT 
waa  pi-oaecuted  for  libid.  and  vvhoii-   tin-   iiosition  was  tiik'.-ii  liy 


OH.  Xn.]        LIBERTY  OF  SPEECH  AlO)  OF  THE  PRESS.  565 

» 

told  that  if  the  law  were  not  thus  indulgent,  some  legislative 
relief  might  become  necessary  for  the  protection  of  this  class  of 
citizens.  Undoubtedly  if  it  he  desirMe  to  pamper  a  depraved  pvh- 
Ue  appetite  or  taite^  if  there  be  any  such,  by  the  republication  of 
all  the  falsehoods  and  calumnies  upon  private  character  that  may 
find  their  way  into  the  press,  —  to  give  encouragement  to  the 
widest  possible  circulation  of  these  vile  and  defamatory  publica- 
tions by  protecting  the  retailers  of  them,  —  some  legislative  inter- 
ference will  be  necessary,  for  no  countenance  can  be  found  for 
the  irresponsibility  claimed  in  the  common  law.  That  reprobates 
the  libeller,  whether  author  or  publisher,  and  subjects  him  to  both 
civil  and  criminal  responsibility.  His  offence  is  there  ranked 
with  that  of  the  receiver  of  stolen  goods,  the  perjurer  and  sub- 
orner of  perjury,  the  disturber  of  the  public  peace,  the  conspira- 
tor, and  other  offenders  of  like  character."  And  again :  "  The 
act  of  publication  is  an  adoption  of  the  original  calumny,  which 
must  be  defended  in  the  same  way  as  if  invented  by  the  defend- 
ant. The  republication  assumes  and  indorses  the  truth  of  the 
charge,  and  when  called  on  by  the  aggrieved  party,  the  publisher 
should  be  held  strictly  to  the  proof.  If  he  chooses  to  become  the 
indorser  and  retailer  of  private  scandal,  without  taking  the  trouble 
to  inquire  into  the  truth  of  what  he  publishes,  there  is  no 
ground  for  *  complaint  if  the  law,  which  is  as  studious  to  [*  454] 
protect  the  character  as  the  property  of  a  citizen,  holds 
him  to  this  responsibility.  The  rule  is  not  only  just  and  wise  in 
itself,  but,  if  steadily  and  inflexibly  adhered  to  and  applied  by 
courts  and  juries,  will  greatly  tend  to  the  promotion  of  truth, 
good  morals,  and  common  decency  on  the  part  of  the  press,  by 
inculcating  caution  and  inquiry  into  the  truth  of  charges  against 
private  character  before  they  are  published  and  circulated  through- 
out the  community."  ^ 

*  Hotchkiss  17.   Oliphant,  2  Hill,  mon  to  all.     They  have  just  the  same 

513,   per  Nelson,   Ch.  J.      And  see  rights  that  the  rest  of  the  community 

King  V.  Root,  4  Wend.  138,  per  Wal-  have,  and  no  more.    They  have  the 

loortk,    Chancellor.      *^  It    has    been  right  to  publish  the  truth,  but  no 

urged  upon  you  that  conductors  of  right  to  publish  falsehood  to  the  in- 

tbe  public  press  are  entitled  to   pe-  jury  of  others  with  impunity."    In- 

onliar  indulgences  and  have  especial  structions    approved    in    Sheckell  v. 

rights  and  privileges.    The  law  recog-  Jackson,  10  Cush.  26.     And  see  Pal- 

nizes  no  such  peculiar  rights,  privi-  mer  v.  Concord,  48  N.  U.  216.    In 

leges,  or  claims  to  indulgence.    They  People  o.  Wilson,  64  111.  195,  a  publi- 

have  DO  rights  but  such  as  are  com-  cation  regarding  a  pending  cause  cal- 
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If  this  strong  condemnatory  langui^e  were  confined  to  the 
cases  where  private  character  is  dragged  before  the  public  far 
detraction  and  abuse,  to  pander  to  a  depraved  appetite  for  scan- 
dal, its  propriety  and  justice  and  the  force  of  its  reasons  wonlidbe 
at  once  conceded.  But  a  very  large  proportion  of  what  the  newt- 
papers  spread  before  the  public  relates  to  matters  of  public  con- 
cern, but  in  which,  nevertheless,  individuals  figure,  and  must 
therefore  be  mentioned  in  any  account.  To  a  great  extent,  abo, 
the  information  comes  from  abroad ;  the  publisher  can  have  no 
knowledge  concerning  it,  and  no  inquiries  which  he  could  make 
would  be  likely  to  give  him  more  definite  information,  unless  he 
delays  the  publication  until  it  ceases  to  be  of  value  to  his  readers. 
Whatever  view  the  law  may  take,  the  public  sentiment  does  not 
brand  the  publisher  of  a  newspaper  as  libeller,  conspirator,  or 
villain,  because  the  telegraph  despatches  transmitted  to  him  trom 
all  parts  of  the  world,  without  any  knowledge  on  his  part  con- 
cerning the  facts,  are  published  in  his  paper,  in  reliance  upon  the 
prudence,  care,  and  honesty  of  those  who  have  charge  of  the  lines 
of  communication,  and  whose  interest  it  is  to  be  vigilant  and  truth- 
ful. The  public  demand  and  expect  accounts  of  every  importaaft  I 
meeting,  of  every  important  trial,  and  of  all  the  events  which  hare 
a  bearing  upon  trade  and  business,  or  upon  political  affairs.  Itii 
impossible  that  these  shall  be  given  in  all  eases  without  matters 
being  mentioned  derogatory  to  individuals  ;  and  if  the  question 
were  a  new  one  in  the  law,  it  might  be  worthy  of  inquiry  whether 
some  line  of  distinction  could  not  be  drawn  which  would  protect 
the  publisher  when  giving  in  good  faith  such  items  of  news  as 
would  be  proper,  if  true,  to  spread  before  the  public,  and  which 
he  gives  in  the  regular  course  of  his  employment,  in  pursuance 
of  a  public  demand,  and  without  any  negligence,  as  they 
[*  455]  come  to  him  from  the  *  usual  and  legitimate  sources, 
which  he  has  reason  to  rely  upon;  at  the  same  time  leav- 
ing him  liable  when  he  makes  his  columns  the  vehicle  of  private 
gossip,  detraction,  and  malice.^ 

culated  to  bring  public  odium  upon  the  dom  of  the  press,  entitled  to  jury  trill* 

court  in  respect  to  its  treatment  of  the  And  see  Queen  v.  Lefroy,  L.  R.  6  Q. 

case,  was  punished  as  a  contempt  of  B.  134 ;  2  Moak,  2.30. 
court.      But  in  Storey  r.  People,  79  ^  In  Story  v.  Eager,  just  decided 

111.  45,  it  was  held  a  publisher  could  by  the  Supreme   Court  of  IHinois.* 

not  be  punished  as  for  contempt  for  rule  like   that  indicated  in  the  text 

an  article  reflecting  on  the  grand  jury,  seems  to  be  laid  down, 
because,  under  the  guaranty  of  free- 
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The  question,  however,  is  not  new,  and  the  authorities  have 
generally  held  the  publisher  of  a  paper  to  the  same  rigid  respon- 
sibility with  any  other  person  who  makes  injurious  communications. 
Malice  on  his  part  is  conclusively  inferred,  if  the  communications 
are  false.  It  is  no  defence  that  they  have  been  copied  with  or 
without  comment  from  another  paper ;  ^  or  that  the  source  of  the 
information  was  stated  at  the  time  of  the  publication ;  ^  or  that 
the  publication  was  made  in  the  paper  without  the  knowledge 
of  the  proprietor,  as  an  advertisement  or  otherwise  ; '  or  that  it 
consists  in  a  criticism  on  the  course  and  character  of  a  candi- 
date for  public  office  ;  *  or  that  it  is  a  correct  and  impartial  ac- 


>  Hotchkiss  V.  Oliphant,  2  Hill, 
510.  £yen  though  they  be  preceded 
by  the  statement  that  they  are  so 
copied.  Sanford  o.  Bennett,  24  N.  Y 
20.  Or  are  given  as  a  rumor  merely. 
Wheeler  i;.  Shields,  3  111.  848 ;  Mason 
9.  Mason,  4  N.  H.  110.  See  State  v. 
Batman,  15  La.  Ann.  166:  Parker  v, 
McQueen,  8  B.  Monr.  16;  Sans  v. 
Joerris,  14  Wis.  663;  Hampton 
».  Wilson,  4  Dev.  468;  Beardsley  v, 
Bridgman,  17  Iowa,  290. 

*  Dole  ».  Lyon,  10  Johns.  447 ; 
Mapes  V.  Weeks,  4  Wend.  659;  In- 
man  v.  Foster,  8  Wend.  602;  Hotch- 
kiss 9.  Oliphant,  2  Hill,  514;  Gates  v. 
Kellogg,  9  Ind.  506;  Fowler  v.  Chi- 
chester, 26  Ohio,  N.  s.  9;  Cummer- 
ford  r.  McAvoy,  15  111.  311. 

»  Andres  v.  Wells,  7  Johns.  260; 
Huff  p.  Bennett,  4  Sandf.  120:  s.  c. 
6  N.  Y.  337 ;  Marten  p.  Van  Schaick, 
4  Paige,  479;  Commonwealth  p. 
Mchols,  10  Met.  259. 

*  King  p.  Root,  4  Wend.  113. 
The  action  was  for  a  libel,  published 
in  the  **  New  York  American,''  re- 
flecting upon  Root,  who  was  candi- 
date for  lieutenant-governor.  We 
quote  from  the  opinion  of  the  chan- 
cellor :  '*It  is  insisted  that  this  libel 
was  a  privileged  communication.  If 
so,  the  defendants  were  under  no  ob- 
ligation to  prove  the  truth  of  the 
charge,  and  the  party  libelled  had  no 
right  to  recover,  unless  he  established 


malice  in  fact,  or  showed  that  the 
editors  knew  the  charge  to  be  false. 
The  effect  of  such  a  doctrine  would 
be  deplorable.  Instead  of  protecting, 
it  would  be  destroying  the  freedom 
of  the  press,  if  it  were  understood 
that  an  editor  could  publish  What  he 
pleased  against  candidates  for  office, 
without  being  answerable  for  the 
truth  of  such  publications.  No  hon- 
est man  could  afford  to  be  an  editor, 
and  no  man  who  had  any  character 
to  lose  would  be  a  candidate  for  office 
under  such  a  construction  of  the  law 
of  libel.  The  only  safe  rule  to  adopt 
in  such  cases  is  to  permit  editors  to 
publish  what  they  please  in  relation 
to  the  character  and  qualifications  of 
candidates  for  office,  but  holding  them 
responsible  for  the  truth  of  what  they 
publish.''  Notwithstanding  the  de- 
plorable consequences  here  predicted 
from  too  great  license  to  the  press,  it 
is  matter  of  daily  observation  that  the 
press,  in  its  comments  upon  public 
events  and  public  men,  proceeds  in 
all  respects  as  though  it  were  privi- 
leged; public  opinion  would  not 
sanction  prosecutions  by  candidates 
for  office  for  publications  amounting 
to  technical  libels,  but  which  were 
nevertheless  published  without  malice 
in  fact ;  and  the  man  who  has  a 
**  character  to  lose  "  presents  himself 
for  the  suffrages  of  his  fellow-citizens 
in  the  full  reliance  that  detraction  by 
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[•456]  count  of  a  puhiic 
which  the  puhlii^' 
islative  or  jiidiciul 

[*  457]  lien  ha<l  opportmiii 
of  art  ami  litenirv 

the  public  jiresit  will  bo  I'lu 
through  the  same  instniiiiiii 
and  that  unmerited  abuse  nill 
on  the  public  opinion  in  his 
Meantime  tlie  press  ia  {;r:iilii:il 
coining  more  just,  liberal,  an.I 
fled  in  its  dealings  with  jmliiic 
ponenta,  aud  vituperation  is 
less  common,  reckless,  aiiil 
now  that  itwaH  at  the  bcgiiiiii 
the  century,  when  repri-isint; 
more  often  resorted  to  as  a  rrjiu 
'  Dawaon  i>.  IJuticitn.  7  HI. 

'  Sdnford  1'.  Dennett,  •J\  N. 
Bennett  wb"  sued  for  publi-lii 
the  "New  York  Heiiild''  tb,' ,- 
of  a  person  convicted  of  m 
made  upon  the  scaffold  us  hi 
about  to  be  executed,  and  nil 
upon  the  counsel  who  bail  ib'l 
hini.  The  ]irincipal  iiiLcsliiPii 
case  was,  whether  n  xUtiit^'  i 
State,  passed  after    t 


tlii'ir  fliariiCtiT.  iiiul 


iiihiiitiinis  lire  alio 
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sonable,  and  temperate ;  but  the  artist  or  author  is  not  to  be 
eritioised  through  his  works,  and  his  personal  character  is  not 
made  the  property  of  the  public  by  his  publications.^  For  fur- 
ther privilege  it  would  seem  that  publishers  of  news  must  appeal 
to  the  protection  of  public  opinion,  or  they  must  call  upon  the 
legislature  for  such  modification  of  the  law  as  may  seem  impor- 
tant to  their  juat  protection. 

The  publisher  of  a  newspaper,  however,  though  responsible  for 
all  the  actual  damage  which  a  party  may  suffer  in  consequence  of 
injurious  publications  in  his  paper,  cannot  properly  be  made  liable 
for  exemplary  or  vindictive  damages,  where  the  article  complained 
of  was  inserted  in  his  paper  without  his  personal  knowledge,  and 
be  has  been  guilty  of  nt)  negligence  in  the  selection  of  agents,  or 
of  personal  misconduct,  and  is  not  shown  habitually  to  make  his 
paper  the  vehicle  of  detraction  and  malice.^ 


Publication  of  Legislative  Proceedings, 

Although  debates,  reports,  and  other  proceedings  in  legislative 
bodies  are  privileged,  it  does  not  seem  to  follow  that  the  publica- 
tion of  them  is  always  equally  privileged.  The  English  decisions 
do  not  place  such  publications  on  any  higher  ground  of  right  than 
any  other  communication  through  the  public  press.  A  member 
of  Parliament,  it  is  said,  has  a  right  to  publish  his  speech,  but  it 


Ions  imputations  are  used  by  the  cul- 
prit or  any  one  else  which  are  untrue, 
he  who  publishes  them  afterwards 
must  be  responsible  for  the  wrong 
and  injury  thereby  occasioned  to  the 
person  attacked.''  Mason,  J.,  in  the 
same  case  gives  a  reason  for  concur- 
ring in  the  conclusion  of  the  court, 
which  seems  to  us  to  possess  some 
force,  independent  of  the  question  of 
privilege.  It  is  that  the  provisions  of 
law  then  in  force,  requiring  capital 
executions  to  be  within  the  walls  of 
the  prison,  or  in  an  adjoining  enclo- 
sure, and  excluding  all  spectators 
with  limited  exceptions,  must  be  re- 
garded as  indicating  a  legislative 
policy  adverse  to  the  publicity  of 
what  passes  on  such  occasions. 

^  The  libel  suits    brought  by  J. 


Fenimore  Cooper  may  be  usefully 
consulted  in  this  connection.  Cooper 
V.  Stone,  24  Wend.  434;  Cooper  ». 
Barber,  24  Wend.  105;  Cooper  v. 
Greeley,  1  Denio,  347.  As  to  criti- 
cisms on  public  entertainments,  see 
Fry  V,  Bennett,  5  Sandf.  54,  and  28 
N.  y.  324;  Dibdin  v.  Swan,  1  Esp. 
28;  Green  r.  Chapman,  4  Bing.  N. 
C.  92..  As  to  how  far  sermons, 
preached,  but  not  otherwise  published, 
form  a  proper  subject  for  comment 
and  criticism  by  the  public  press,  see 
Gathercole  v.  Miall,  15  M.  &  W.  318. 
'  Daily  Post  Co.  v.  McArthur,  and 
Detroit  Free  Press  v.  Same,  16  Mich. 
447;  Perret  p.  New  Orleans  Times, 
25  La.  Ann.  170;  Scripps  v.  Reilly, 
35  Mich.  371:  Same  v.  Same,  37 
Mich. 
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must  not  be  made  tlie  vohiok'  d  sliindc^r  a'^'aiiist 
and  if  it  is,  it  is  a  lilx-l.'    Ami  u,  iiTiollicr  c 

[•458]  lev  of  [*tlio  H..use  of  Coninmiis]   lias  ^j 
thought  niatei'iiil,  ami  wlial  he  wns  at  hl)f 

his  character  as  a  meniln'i'  of  that  hnusf.     Su  far  hi'  is  pn 

but  he  has  not  Htopiied  tluMf.  hni,  iiiiaiiiJKinzed  by  ihc  In 

chosen  to  publish  an  aixumit  of  that  sjicecli.iii  what  Ik-  lia 

to  call  a  con-ected  form,  aint  in  that  |iulilii;alioii   has   thr 

reflections  injurious  to  Ihf  cli 

was  convicted  and  fintd  lor  t 
The  circumstance  that  the 

house  was  alluded  t»  in  I  his 

seem  to  be  nnaffected  by  it. 

order  of  the  house  dirLTtiiiLT 

did  not  constitute  any  i.jm)Il' 

published  it  in  tlie  regular  i-i 

such  order.     All  the  jiowxi 

protect  its  printer  in  ohcyini 

and  a  statute  was  therefi 


tn  slii-.lk,-,i 


Ami 


■  pnl.licMlioii  was 
opiiiiiui.  but  the 


sons  publishing  parttanK-n 
by  order  of  either  houpc' 

•  Res  r.  Lord  Abinytmi, 
22S.  Id  this  case  the  dtih'wl 
fined,  iinprisuncd,  and  ro<]ii 
find  security  for  his  );uod   li. 


lanthnri^ii'il  by  ili 

iile  of  hirt-  tt-,.iii. 

t  WHS  tiftprwarils  liebl  lK;it  .11 

rt  made  I0  it  tn  be  {>iii>li>in.'i 

■,tion   to  thf  ofli.'ial  prii.tt-r.  nhold. 

nurse  of  Id^duiv.  in  coinpliaue,;  will 

r  of  the  house  was  not    snthi-icru  I- 

i:  the  Older  to  make  fliih  (ml.liiati.'ii 

]ia~sed  to  protect  in  the  future  [".-r 


a-ts. 


otes. 


other  prui 


edin 
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*  It  has  been  intimated,  however,  that  what  a  represent-  [*  459] 
ative  is  privileged  to  address  to  the  house  of  which  he  is 


these  judgments  by  executions,  his 
solicitor  and  himself  were  proceeded 
against  for  contempt  of  the  house, 
and  imprisoned.  While  in  prison, 
Stockdale  commenced  a  further  suit. 
The  sherifEs,  who  had  been  ordered 
by  the  House  of  Commons  to  restore 
^e  money  which  they  had  collected, 
were,  on  the  other  hand,  compelled 
by  attachments  from  the  Queen's 
Bench  to  pay  it  over  to  Stockdale. 
In  this  complicated  state  of  affairs, 
the  proper  and  dignified  mode  of  re- 
liering  the  difficulty  by  the  passage  of 
a  statute  making  such  publications 
privileged  for  the  future  was  adopted. 
For  an  account  of  this  controversy,  in 
addition  to  what  appears  in  the  law 
reports,  see  May,  Law  and  Practice  of 
Parliament,  156-159,  2d  ed. ;  May, 
Constitutional  History,  c.  7.  A  case 
in  some  respects  similar  to  that  of 
Stockdale  v.  Hansard  is  that  of  Pop- 
ham  V.  Pickburn,  7  Hurl.  &  Nor.  891. 
The  defendant,  the  proprietor  of  a 
newspaper,  was  sued  for  publishing  a 
report  made  by  a  medical  officer  of 
health  to  a  vestry  board,  in  pursuance 
of  the  statute,  and  which  reflected 
severely  upon  the  conduct  of  the 
plaintiff.  The  publication  was  made 
without  any  conmient,  and  as  a  part 
of  the  proceedings  of  the  vestry  board. 
It  was  held  not  to  be  privileged,  not- 
withstanding the  statute  provided  for 
the  publication  of  the  report  by  the 
vestry  board, — which,  however,  had 
not  yet  been  made.  Wilde ,  B.,  de- 
livering the  opinion  of  the  court,  said : 
**  The  defendant  has  published  that 
of  the  plaintiff  which  is  undoubtedly 
a  libel,  and  which  is  untrue.  He 
seeks  to  protect  himself  on  the  ground 
that  the  publication  is  a  correct  report 
of  a  document  read  at  a  meeting  of 
the  Clerkenwell  vestry,  which  docu- 
ment must  have  been  published  and 
•old  at  a  small  price  by  the  vestry  in 


a  short  time.  But  we  are  of  opinion 
this  furnishes  no  defence.  Undoubt- 
edly the  report  of  a  trial  in  a  court  of 
justice  in  whjch  this  document  had 
been  read  would  not  make  the  pub- 
lisher thereof  liable  to  an  action  for 
libel,  and  reasonably,  for  such  reports 
only  extend  that  publicity  which  is  so 
important  a  feature  of  the  adminis- 
tration of  the  law  in  England,  and 
thus  enable  to  be  witnesses  of  it  n^t 
merely  the  few  whom  the  court  can 
hold,  but  the  thousands  who  can  read 
the  reports.  But  no  case  has  de- 
cided that  the  reports  of  what  takes 
place  at  the  meeting  of  such  a  body 
as  this  vestry  are  so  privileged ;  in- 
deed the  case  cited  in  the  argument 
[Rex  V.  Wright,  8  T.  R.  293]  is  an 
authority  that  they  are  not.  Then, 
is  the  publication  justified  by  the 
statute  ?  It  is  true  that  the  document 
would  have  been  accessible  to  the 
public  in  a  short  time,  though  not 
published  by  the  defendant ;  but  this 
cannot  justify  his  anticipating  the 
publication,  and  giving  it  a  wider 
circulation,  and  possibly  without  an 
anjswer  which  the  vestry  might  have 
received  in  home  subsequent  report  or 
otherwise,  and  which  would  then 
have  been  circulated  with  the  libel. 
This  defence  therefore  fails. 

**  It  was  further  contended  that 
this  libel  might  be  justified  as  a  mat- 
ter of  public  discussion  on  a  subject 
of  public  interest.  The  answer  is: 
Tids  is  not  a  discussion  or  comment. 
It  is  the  statement  of  a  fact.  To 
charge  a  man  incorrectly  with  a  dis- 
graceful act  is  very  different  from 
commeuting  on  a  fact  relating  to  him 
truly  stated;  there  the  writer  may,  by 
his  opinion,  libel  himself  rather  than 
the  subject  of  bis  remarks. 

*'  It  is  to  be  further  observed  that 
this  decision  does  not  determine  or 
affect  the  question  whether,  after  the 
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a  member,  he  is  also  pnvil(>L,'cd  to  adilross  to  his  cnn^itiintir,-: 
and  that  the  bona  fidv-  piililifiUicm  fur  tliiit  piiri»>sft  of  lii^  -jie.-.'li 

in  the  house  is  ]irnnji?tc(!.'  Ami  tlie  i)iiietitv  i:i  ;:.i' 
(•  460]  country  appeavf^  t"  proLM't-il  on  *ihis  idcJi :  thi-  spi-ii!i>r< 

and  proceedings  in  t'nngrcss  licin^'  fully  vepoi-icd  I'y  'lie 
press,  and  the  exemption  nf  l!ic  mcniliur  iVom  heiiit:  (.■;tllcil  tn  .v- 
count  for  his  speech  Iieiny  ajipiirpiiUy  supposi'il  lo  exlcml  !■■  iN 
publication  also.  When  cinnpli-le  jmliHrilyis  tlms  jiraotis.-ii.  [..■.- 
haps  every  speech  pulilished  slimild  In.'  ri'iraidod  as  aildiv^i-id 
iofMl  fide  by  the  representiitive.  not  only  to  the  iniusc,  Imt  wW-  W 
hiu  constituents.  But  wlifiluT  tljat  view  lie  taken  or  noi.  if]ii]l- 
lication  is  provided  for  hy  law,  ^ts  in  tlie  ca>e  oi  ('oii;^rL>.-iiiiiiI 
debates,  the  publisliinj:  niusi  lir  lonsklered  as  ]>rivilc;4fd. 


Tlie  -htrn  . 


.huU 


■•>•  flu-   ],■>" 


In  a  considerable  nmnli<>r  ut'  tin;  Stalf  consiitiuinns  il  i>  jiiu- 
vided  that,  iu  prosecutions  I'nr  lilifl.  tlie  jury  shall  havf  a  ii;^lii  i" 
determine  the  law  and  the  fart.  In  >ouu'  it  is  jidded,  ■■  a>  in  ntb-r 
cases;"  in  othere,  "  uiuln  tlif  dineiion  of  the  .^ourt."  K^r  il,.' 
necessity  of  these  prnvisimi^  wi-  must  recur  ti>  the  riiliuL;?  nl 
the  English  judges  in  tin-  lallur  half  of  the  last  eeiitury.  aad  ilie 
memorable  contoKt  in  the  ii>iiris  and  in  Parliament,  nsultiuu  i" 
last  in  the  passage  of  Mr.  I'\jx';.  I,ibi>l  Al'I,  declaratory  i.f  liit 
lights  of  juries  in  prosi'L-iUiuns  lor  libid. 
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)r  a  motion  in  arrest  of  judgment.  His  charge  obviously  required 
the  jury^  if  satisfied  the  publication  was  made,  and  had  the  mean- 
ing attributed  to  it»  to  render  a  verdict  of  guilty,  whether  they 
believed,  the  publication  false  and  malicious  or  not ;  in  other 
words,  to  convict  the  party  of  guilt,  notwithstanding  they  might 
believe  the  essential  element  of  criminality  to  be  wanting.  The 
jury,  dissatisfied  with  these  instructions,  and  iinwilling  to 
make  their  verdict  cover  *  matters  upon  which  they  were  [*  461] 
Dot  at  liberty  to  exercise  their  judgment,  returned  a  ver- 
dict of  "guilty  of  printing  and  publishing  ori/y,"  but  this  the 
court  afterwards  rejected  as  ambiguous,  and  ordered  a  new 
trial.i 

In  Miller's  case,  which  was  tried  the  same  year.  Lord  Mans- 
field instructed  the  jury  as  follows:  "The  direction  I  am  going 
to  give  you  is  with  a  full  conviction  and  confidence  that  it  is  the 
language  of  the  law.  If  you  by  your  verdict  find  the  defendant 
not  guilty,  the  fact  established  by  that  verdict  is,  he  did  not  pub- 
lish a  paper  of  that  meaning ;  that  fact  is  established,  and  there 
is  an  end  of  the  prosecution.  You  are  to  try  the  fact,  because 
your  verdict  establishes  that  fact,  that  he  did  not  publish  it.  If 
you  find  that,  according  to  your  judgment,  your  verdict  is  final, 
and  if  you  find  it  otherwise,  it  is  between  God  and  your  con- 
sciences, for  that  is  the  basis  upon  which  all  verdicts  ought  to  be 
founded ;  then  the  fact  finally  established  by  your  verdict,  if  you 
find  him  guilty,  is,  that  he  printed  and  published  a  paper  of  the 
tenor  and  of  the  meaning  set  forth  in  the  information  ;  that  is 
the  only  fact  finally  established  by  your  verdict ;  and  whatever 
fact  is  finally  established  never  can  be  controverted  in  any  shape 
whatever.  But  you  do  not  by  that  verdict  give  an  opinion,  or 
establish  whether  it  is  or  not  lawful  to  print  or  publish  a  paper  of 
the  tenor  and  meaning  in  the  information  ;  for,  supposing  the 
defendant  is  found  guilty,  and  the  paper  is  such  a  paper  as  by 
the  law  of  the  land  may  be  printed  and  published,  the  defendant 
has  a  right  to  have  judgment  respited,  and  to  have  it  carried  to 
the  highest  court  of  judicature."  ^ 

Whether  these  instructions  were  really  in  accordance  with  the 
law  of  England,  it  would  be  of  little  importance  now  to  inquire. 

^  20  State  Trials,  895.  question  in  Pennsylvania,  so  early  as 

«  20  State   Trials,   870.     For  an     1692,  see  The  Forum,  by  David  Paul 
aecouDt  of  the  raising  of  the  same    Brown,  Vol.  I.  p.  280. 
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Tb«y  were  assailed  as  not  only  destructive  to  the  libertv  of  the 
presM,  but  m  taking  fi-oni  the  jury  that  right  to  cover  by  their 
verdict  all  the  matter  charged  and  constituting  the  alleged  of- 
fence, aA  it  wa»  conceded  was  their  right  in  all  other  cases.  In 
DO  Otber  caite  cnnld  the  jury  be  required  to  find  a  criminal  intent 
whioh  they  did  not  believe  to  exist.  In  the  House  of  Lords 
they  were  assailed  by  LonI  Chatham  ;  and  Lord  Ctmxd^tu  the 
Chief  Justice  of  the  Common  Pleas,  in  direct  contradiction  to 
Loi'd  Alantfitld,  declared  his  instructions  not  to  be  the 
[•462}  law  of  England.  'Nevertheless,  with  the  judges  gen- 
erally the  view  of  Lord  Mamfield  prevailed,  and  it  con- 
tinued to  be  enforced  for  more  than  twenty  years,  so  far  as  jiiriea 
would  tiuffer  themselves  to  be  controlled  by  the  directions  of  the 

OOUVtH. 

The  act  known  as  Mr.  Fox's  Libel  Act  was  passed  in  1792, 
againnt  the  protest  of  Lord  TJiurlow  and  five  other  lords,  who 
predicted  from  it  "the  confusion  and  destruction  of  the  law  of 
England."  It  was  entitled  "  An  act  to  remove  doubts  respecl- 
iiig  ibe  functions  of  juries  in  cases  of  libel,"  and  it  declared  and 
cimoted  that  the  jury  might  give  a  general  vei-dict  of  guiliy  oc 
not  guilty,  upon  the  whole  matter  put  in  issue  upon  the  indict- 
ment or  iuformHtion,  and  should  not  be  required  or  directed  by 
the  court  or  judge  before  whom  it  should  be  tried  to  find  the  de- 
fendant guilty,  merely  on  the  proof  of  the  publication  of  the 
■UMMfrjuhsMMd  In  Iw  •  \\hp\.  and  nf  t>if>  xnnHn  asrrihnH  in  fha  Minn 
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acter  of  the  pablication,  are  questions  upon  which  there  are  still 
differences  of  opinion.  Its  friends  have  placed  the  former  con- 
struction upon  it,  while  others  adopt  the  opposite  view.^ 

In  the  United  States  the  disposition  of  the  early  judges  was  to 
adopt  the  view  of  Lord  Mansfield  as  a  correct  exposition  of  the 
respective  functions  of  court  and  jury  in  cases  of  libel ;  and  on 
the  memorable  trial  of  Callendar,  which  led  to  the  impeachment 
of  Judge  Chase^  of  the  United  States  Supreme  Court, 
the  right  of  the  *jury  to  judge  of  the  law  was  the  point  [*468] 
in  dispute  upon  which  that  judge  fii-st  delivered  his  opin- 
ion, and  afterwards  invited  argument.  The  charge  there  was  of 
libel  upon  President  Adams,  and  was  prosecuted  under  the  Sedi- 
tion Law,  so  called,  which  expressly  provided  that  the  jury  should 
have  the  right  to  determine  the  law  and  the  fact,  under  the  di- 
rection of  the  court,  as  in  other  cases.  The  defence  insisted  that 
the  Sedition  Law  was  unconstitutional  and  void,  and  proposed  to 
argue  that  question  to  the  jury,  but  were  stopped  by  the  court. 
The  question  of  the  constitutionality  of  a  statute,  it  was  said  by 
Judge  CJuMe^  was  a  judicial  question,  and  could  only  be  passed 
upon  by  the  court ;  the  jury  might  determine  the  law  applicable 
to  the  case  under  the  statute,  but  they  could  not  inquire  into  the 
validity  of  the  statute  by  which  that  right  was  given.^ 

Whatever  may  be  the  true  import  of  Mr.  Fox's  Libel  Act,  it 
would  seem  clear  that  a  constitutional  provision  which  allows  the 
jury  to  detennine  the  law,  refei*s  the  questions  of  law  to  them  for 
their  rightful  decision.  Wherever  such  provisions  exist,  the  jury, 
we  think,  are  the  judges  of  the  law  ;  and  the* argument  of  coun- 
sel upon  it  is  rightfully  addressed  to  both  the  court  and  the  jury. 
Nor  can  the  distinction  be  maintained  which  was  taken  by  Judge 
Chassy  and  which  forbids  the  jury  considering  questions  affect- 
ing the  constitutional  validity  of  statutes.  When  the  question 
before  them  is,  what  is  the  law  of  the  case,  the  highest  and  par- 
amount law  of  the  case  cannot  be  shut  from  view.  Neverthe- 
less, we  conceive  it  to  be  proper,  and  indeed  the  duty  of  the 
judge,  to  instruct  the  jury  upon  the  law  in  these  cases,  and  it  is 
to  be  expected  that  they  will  generally  adopt  and  follow  his 
opinion. 

1  Compare  Forsyth   on   Trial  by  Jury,  c.  12,  with  May's  Constitutionai 
History  of  England,  c.  9. 

s  Wharton's  State  Trials,  688. 
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Where,  however,  the  constitution  provides  that  they  diall  be 

judges  of  the  law  "aa  in  other  cases,"  or  may  di!termine  ilie  law 

and  the  fact  '*  under  the  direction  of  the  court."  «e  must  p«i- 

haps  conclude  that  the  intention  has  been  simply  to  put   liM 

1  the  same  footing  with  any  other  criminal  prosecutions,' 


'  "  By  the  laet  clause  of  tlit  sixth 
wctioD  nf  the  eighth  urtiele  of  the 
Conttitution  of  this  State,  it  is  de- 
clfired  that,  in  ull  indictmeiita  for 
libel,  tha  jury  Khnll  hnve  the  right  to 
det«muito  tW  Uvr  And  the  facU  LLiiili;r 
thu  direction  of  the  court  as  in  otiier 
catcs.  It  would  RepiD  from  this  that 
tbe  tranitM-s  of  our  liill  of  Kights  did 
not  imagtuv  that  Juries  nere  rightfully 
Judgea  of  thi'  law  aud  fact  in  oriminal 
eUl^S,  iudependt!iitly  ot  tbe  diroctious 
of  ctinrta.  Their  right  to  jiidgt'  of 
th«  law  is  n  right  to  be  exercised  only 
und«r  tlie  directioti  of  the  courts;  ami 
II  tli9y  gri  luiide  from  tiiat  direction 
and  determioo  tlie  law  ineorreotly, 
Ihoy  depELTt  from  their  duty.  a.ud 
uomitiit  a,  public  wrong;  aud  this  iu 
uTinilDal  as  well  aa  in  dvil  cases." 
Montgomery  r.  SUtfl,  U  Ohio,  427. 
Sue  idio  State  v.  Allen,  1  McCord, 
525 :  State  r.  Jay.  34  N.  J.  3tia.  370. 

The  Constitution  of  Pennsylvania 


tbe  right  to  determine  the  law  onil 
the  facta  in  indictments  for  libel  u  in 
other  cases.  But  in  civil  cases  &t 
judge  is  bound  to  instruct  thi"  jurj 
as  to  whether  the  publicatiou  is  11- 
belloua,  su|i|i03iiig  the  iunueiidoei)  Iu 
be  true ;  and  if  that  instruction  ii 
disregarded,  the  verdict  will  be  M 
aside  aa  contrary  to  law.  In  Eng- 
land, the  courts  have  recently  dis- 
regarded. Ui  some  extent,  this  pltia 
distinction  between  criminal  and  diil 
proceedings.  It  appears  to  be  upon 
the  ground  that  Mr.  Fox's  act, 
though  limited  in  t«rnia  to  irnlili- 
ments  aud  iuformatious  was  dndsn- 
tory  of  the  law  iu  all  cases  of  lib«l; 
upon  what  priuciple  of  coustnictjoii, 
however,  it  is  not  very  easy  to  uudw- 
stand.  It  is  there  the  approved 
practice  for  the  judge  in  civil  aoliona, 
after  explaining  to  tbe  jury  the  ItEgal 
definition  of  a  libel,  to  leave  to  th«m 
the  iiui^stion  whether  the  pahlicatioa 
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and  that  the  jury  will  be  expected  to  receive  the  law  from  the 
conrt. 

*^^Good  Motives  and  Justifiable  Ends.'''  [*464] 

In  civil  suits  to  recover  damages  for  slander  or  libel,  the  truth 
is  generally  a  complete  defence,  if  pleaded  and  established.^  In 
criminal  prosecutions  it  was  formerly  not  so.  The  basis  of  the 
prosecution  being  that  the  libel  was  likely  to  disturb  the  peace 
and  order  of  society,  that  liability  was  supposed  to  be  all  the 
greater  if  the  injurious  charges  were  true,  as  a  man  would  be 
more  likely  to  commit  a  breach  of  the  peace  when  the  matters 
alleged  against  him  were  true  than  if  they  were  false,  in  which 
latter  case  he  might,  perhaps,  afford  to  treat  them  with  contempt. 
Hence  arose  the  common  maxim,  ''  The  greater  the  truth,  the 
greater  the  libel,"  which  subjected  the  law  on  this  subject  to  a 
great  deal  of  ridicule  and  contempt.  The  constitutional  provi- 
sions we  have  quoted  generally  make  the  truth  a  defence  if  pub- 
lished with  good  motives  and  for  justifiable  ends.  Precisely 
what  showing  shall  establish  good  motives  and  justifiable  occasion 
must  be  settled  by  future  decisions.  In  one  case  the  suggestion 
was  thrown  out  that  proof  of  the  truth  of  the  charge  alone 
might  be  sufficient,^  but  this  was  not  an  authoritative  decision, 

must  be  conceded  to  be  an  anomaly;  ^  Fobs  r.  Hildreth,  10  Allen,  76. 

and  it  will  be  best  to  avoid  a  practice  See  ante,  p.  *455. 

which   leads  to  such  a  result.    The  '  Charge  of   Judge  Betts  to   the 

law,   indeed,  may  be  considered  as  jury  in  King  v.  Root,  4  Wend.  121: 

settled  in  this  State  by  long  practice,  **  Should  the  scope  of    proofs    and 

never    questioned,    but    incidentally  circumstances  lead    you    to  suppose 

confirmed    in    McConkle    p.    Binns,  the  defendants  had  no  good  end  in 

5  Binn.  340,  and  Hays  v.  Brierly,  4  contemplation,  that  they  were  insti- 

Watts,  392.    It  was  held  in  the  case  gated    to    these    charges    solely    to 

last  cited  that  where  words  of  a  du-  avenge  personal  and  political  resent- 

bious  import  are  used,  the  plaintiff  ments  against  the  plaintiff,  still,  if 

has  a  right  to  aver  their  meaning  by  they  have   satisfactorily  shown    the 

innuendo,  and  the  truth  of  such  innu-  charges  to  be  true,  they  must  be  ac- 

endo  is  for  the  jury.    In  New  York,  quitted  of  all  liability  to  damage  in 

since  the  recent  English  cases,  the'  a  private  action  on  account  of  the 

question  has  been  ably  discussed  and  publication.    Indeed,  if  good  motives 

fully  considered    in    Snyder  v.    An-  and  justifiable  ends  must  be  shown, 

drews,  6  Barb.  43 ;   Green  v.  Telfair,  they  might  well  be  implied  from  the 

20  Barb.   11;    Hunt  v.  Bennett,  19  establishment  of  the  truth  of  a  charge, 

N.  Y.  173 ;   and  the  law  established  for  the  like  reason  that  maUce  is  in- 

on  its  old  foundations.'*  f erred  from  its  falsity.  "    Malice,  it  is 
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and  it  cotild  not  be  true  in  ;itiy  e 
was  not  fit  to  be  spread  bifnr,.  il 
It  must  be  held,  we  think,  tliat  - 
criminal  prosecution,  tlic  limdcii 
the  truth  of  the  chaise,  Imi  also 
able  ends"  of  the  puliliualiun. 
very  character  of  the  iniMioatinn 

it  exhibited  the  Jiiisiipiu 
[•465]  for  public  ofhtc  :  hiil  w 

private  life,  and  whu  na 
as  should  put  hit)  character  in  is- 
ther  showing  would  j^inn'rally  li 
been  proved. ^ 

said  by  Al'boll,  CIi.  J.,  is  ; 
tlie  declaration  "  ratiii'r  ti 
the  BupiHtsition  that  thi'  ]i 
may  hare  made  on  aotiif 
D  thau  fur  any  otluT 
Dancan  v.  T}iivniteB.  :>  It. 
6S5.  See  Moore  i:  Stcpli 
Conn.  14. 

wealtli  '. 
9  Met.  41U,  the  defttKiau 
dieted  for  a  Ubsl  on  i, 
Brown,  in  the  follnnii}^ 
"  However,  tliere  were  Si-w 
cordin);  to  thL-  old  toper's  il 


wln'ro  tliC  matter  piilili-!i 
[inblic.  whf-tJier  trm:-  or  l':il 
■i<-  the  di-r<-iidxint  ju-^tilii- ; 
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defence  upon  the  taial,  the  tnith  of 
tiie  matter  contained  in  the  publica- 
tion charged  as  libellous:  provided, 
tiiat  such  evidence  shall  not  be  deemed 
a  sufficient  justification,  unless  it  shall 
be  further  made  to  appear,  on  the 
trial,  that  the  matter  charged  to  be 
libellous  was  published  with  good 
motives  and  for  justifiable  ends.' 
Nothing  can  be  more  explicit.  The 
judge,  therefore,  was  right  in  direct- 
ing the  jury  that,  after  the  publica- 
tion had  been  shown  to  have  been 
made  by  the  defendant,  and  to  be  li- 
bellous and  malicious,  the  burden  was 
on  the  defendant,  not  only  to  prove 
the  truth  of  the  matter  charged  as 
libellous,  but  likewise  that  it  was 
published  with  good  motives  and  for 
justifiable  ends.  We  are  also  satis- 
fied that  the  judge  was  right  in  his 
description  or  definition  of  legal 
malice,  that  it  is  not  malice  in  its 
p(^ular  sense;  viz.,  that  of  hatred 
and  ill-will  to  the  party  libelled,  but 
an  act  done  wilfully,  unlawfully,  and 
in  violation  of  the  just  rights  of 
another."  And  yet  it  would  seem  as 
if,  conceding  the  facts  published  to 
be  true,  the  jury  ought  to  have  found 


the  occasion  a  proper  one  for  cor- 
recting such  indecent  conduct  by  pub- 
lic exposure.  See  further  on  this 
subject,  Regina  r.  Newman,  1  El. 
&  Bl.  268  and  558;  s.  c.  18  £ng.  L. 
&  Eq.  113;  Barthelemy  v.  People, 
2  Hill,  248 ;  State  v.  White,  7  Ired. 
180;  State  v.  Bumham,  9  N.  H.  84; 
Cole  V.  Wilson,  18  B.  Monr.  217; 
Hagan  ».  Hendry,  18  Md.  191 ;  Brad- 
ley r.  Heath,  12  Pick.  163;  Snyder  v. 
Fulton,  34  Md.  128;  Commonwealth 
V.  Snelling,  15  Pick.  337.  The  fact 
that  the  publication  is  copied  from 
another  source  is  clearly  no  protec- 
tion, if  it  is  not  true  in  fact.  Regina 
V,  Newman,  ubi  sup.  Compare  Saun- 
ders V.  Mills,  6  Bing.  213 ;  Creevy  v, 
Carr,  7  C.  &  P.  64.  Neither  are  the 
motives  or  good  character  of  the  de- 
fendant, if  he  has  published  libellous 
matter  which  is  false.  Barthelemy 
V.  People,  2  Hill,  248;  Commonwealth 
V.  Snelling,  15  Pick.  337 ;  Wilson  v. 
Noonan,  27  Wis.  610.  Where  the 
truth  is  relied  upon  as  a  defence,  the 
charge  should  appear  to  be  true  as 
made.  Whittemore  r.  Weiss,  33 
Mich.  348;  Palmer  v.  Smith,  21 
Mich.  419. 
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TIIAi'TER    XIII. 


A  CAREFUL  examiiDitiiiii  of  tliu  Ameviciui  (.'oiistitiuiniis  vi' 
disclose  the  fact  thiit  nnlhiii<;  is  innrt!  fully  set.  forth  nr  iiinH' 
plainly  expressed  than  tin.'  dfli-niiination  of  thf^ir  aiitlmrs  v>\y 
serve  mid  perpetuatf  vi'li;.:ci<ms  lilnTtv,  and  to  ijuard  airaiiisl  [\k 
slightest  approach  towanls  the  c.-^tiihlisinnuiil  of  an  incqualiiy  in  Oit 
civU  and  political  rights  of  litiz.Mis,  ■vvhii;h  shall  have  for  it>  l>;i^b 
only  their  differences  of  religions  bi'lief,  Thu  AnieriiMn  people 
came  to  the  work  of  framing  t  iieir  t'uiidanictital  laws  aftt-r  f.uturiv< 
of  religious  oppression  and  persecution,  smni'tiines  hv  uiu;  |ian_vr'r 
sect  and  somelimes  by  another,  had  tanght  them  tlie  iiftcrfiitiliiy 
of  all  attempts  to  pro]iagate  religious  opinions  by  the  rewaulN 
penalties,  or  terrors  of  hnnian  laws.  They  could  not  fail  to  pi'c- 
oeive,  also,  that  a  niiiori  of  f'huich  antl  State,  lilcc  that  wliieii 
existed  in  England,  if  not  wholly  imjiraelicalile  in  Aniorica.  wan 
certainly  opposed  to  the  s)iiiit  of  onr  inslilntions.  and  tliat  any 
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not  established   religious  toleration  merely,  but  religious 
by  ;  iu  that  particular  being  far  in  advance  not  only  of  the 


sry  of  government  in  England, 
re  for  the  most  part  formed 
;eneral  laws,  which  permit  the 
ry  incorporation  of  attendants 
iligious  worship,  with  power 
corporation  to  hold  real  and 
1  estate  for  the  purposes  of 
rganization,  hut  not  for  other 
!S.     Such  a  society  is  **  a  vol- 

association  of  individuals  or 
J,  united  for  the  purpose  of 
a  common  place  of  worship, 

provide  a. proper  teacher  to 
:  them  in  religious  doctrines 
ties,  and  to  administer  the  or- 
ts  of  haptism,  &c.  Although 
h  or  body  of  professing  Chris- 
I  almost  uniformly  connected 
ich  a  society  or  congregation, 
mbers  of  the  church  have  no 
r  greater  rights  than  any  other 
rs  of  the  society  who  statedly 
with  them  for  the  purposes  of 
worship.  Over  the  church,  as 
iie  legal  or  temporal  tribunals 

State  do  not  profess  to  have 
risdiction  whatever,  except  so 
3  necessary  to  protect  the  civil 
af  others,  and  to  preserve  the 
peace.  All  questions  relating 
iaith  and  practice  of  the  church 
members  belong  to  the  church 
ories,  to  which  they  have  vol- 
f  subjected  themselves.  But, 
neral  principle,  those  ecclesias- 
dicatories  cannot  interfere  with 
iporal  concerns  of  the  congre- 

or    society    with'  which    the 

or  the  members  thereof  are 
ied."  Walworth,  Chancellor, 
►tist  Church  v.  Wetherell,  3 
301.  See  Ferrari  a  v.  Vascon- 
31  111.  25;  Lawyer  r.  Clipper- 
*aige,  281 ;  Shannon  v.  Frost, 
[onr.  258;  German,  &c.,  Cong, 
sler,  17  La.  Ann.  127;  Sohier 
ity  Church,  109  Mass.  1.  Such 
^ration  is  not  an  ecclesiastical, 


but  merely  a  private  civil  corporation, 
the  members  of  the  society  being  the 
corporators,  and  the  trustees  the 
managing  officers,  with  such  powers 
as  the  statute  confers,  and  the  ordi- 
nary discretionary  powers  of  officers 
in  civil  corporations.  Robertson  v. 
Bullions,  11  N.  Y.  249;  Miller  v. 
Gable,  2  Denio,  492.  Compare  Wat- 
son V.  Jones,  13  Wall.  679.  The 
church  connected  with  the  society,  if 
any  there  be,  is  not  recognized  in  the 
law  as  a  distinct  entity;  the  corpora- 
tors in  the  society  are  not  necessarily 
members  thereof,  and  the  society  may 
change  its  government,  faith,  form  of 
worship,  discipline,  and  ecclesiastical 
relations  at  will,  subject  only  to  the 
restraints  imposed  by  their  articles  of 
association,  and  to  the  general  laws 
of  the  State.  Keyser  v.  Stansifer,  6 
Ohio,  363;  Robertson  v.  Bullions,  11 
N.  Y.  249;  Parish  of  Bellport  v, 
Tooker,  29  Barb.  256 ;  same  case, 
21  N.  Y.  267 ;  Burrel  v.  Associated 
Reform  Church,  44  Barb.  282.  The 
courts  of  the  State  have  no  general 
jurisdiction  and  control  over  the  offi- 
cers of  such  corporations  in  respect 
to  the  performance  of  their  official 
duties  ;  but  as  in  respect  to  the  prop- 
erty which  they  hold  for  the  corpora- 
tion they  stand  in  position  of  trustees, 
the  courts  may  exercise  the  same  su- 
pervision as  in  other  cases  of  trust. 
Ferraria  v.  Vasconcellos,  31  111.  25; 
Smith  V.  Nelson,  18  Vt.  511 ;  Watson 
V.  Avery,  2  Bush,  322;  W^atson  v. 
Jones,  13  Wall.  679;  Hale  v.  Everett, 
53  N.  H.  9.  But  the  courts  will  in- 
terfere where  abuse  of  trust  is  alleged 
only  in  clear  cases,  especially  if  the 
abuse  alleged  be  a  departure  from  the 
tenets  of  the  founders  of  a  charity. 
Happy  V.  Morton,  33  111.  398.  See 
Hale  V.  Everett,  53  N.  H.  9.  The 
articles  of  association  will  determine 
who  may  vote  when  the   State  law 


COSSTITOTIONAL    LIMITATIONS. 


[CH.  xm. 


laotber  countiy,  but  bIbo  of  much  of  the  colonial  leginktion, 
which,  tliough  more  liberal  than  that  of  other  civilized  counlria, 
nevertheless  exhibited  features  of  discrJiuiuation  biised'  upon  re- 
UgioVis  beliefs  or  professionp.' 


does  not  prssnribe  qualitiiiutiona. 
SUt«  I-.  CrowcU,  4  Halsl,  390. 
Shoul'l  there  bu  n  dismptioii  »f  the 
godoty,  the  title  to  the  property  will 
rentun  with  that  p&rt  of  it  nhinh  is 
aotlnff  in  hnnnony  with  ita  own  ]a.vi ; 
SQceders  nill  bo  entitliFd  to  no  part  of 
it.  MeOinnis  i-.  W»tBon,  41  Pecn. 
St.  9i  M.  E.  Church  i..  Wood,  5 
Ohio,  289;  Kcyaer  n.  Slausifcr,  Q 
Ohio,  a03 1  ShuiuoD  n.  Frost,  -i  B. 
Moor.    253 :    Olbeon  f.    Aroistrong, 

7  B.  Monr.  2M1;  Hadden  v.  Choni, 

8  B.  Mour.  TOi  Ferraria  v.  Vascou- 
cdlos,  2:1  Ul.  Via.  And  this  evtu 
tboDgb  tlii-ri'  may  have  been  a.  change 
iu  doctriuH  ou  Oio  pjirt  of  tlic  coq- 
troUing  uiajorUy.  KeyBcr  v.  Stan- 
aifer,  fl  Ohio.  363.  See  Tetty  «. 
Ttwlter.  21  N.  T.  287;  Hortoii  «. 
Baptigt  Chureh,  31  Vt.  SOS  ;  Eggles- 
tOD  V.  DooliCtle,  33  Conn.  396;  Miller 
p.  Euglish,  -Jl  N.  J.  317;  Niccolls  c. 
Bagg.  47  111,  47;  Kiobead  v.  McK«e. 

9  Bush,  5:15.     TiKUliar  rights  somt?- 
«  «B  a  dtlslOK  of  a  society ; 


(^nais  c.  Watson,  41  Penn.  St.  il; 
Watson  B.  Jonea.  13  Wall.  878;  Cbiat 
r.  Cheney,  5-5  111.  509;  Gartin  t.  Pto- 
ick,  5  Bush,  tlO;  Lacas  v.  Case,  9 
Bush,  297;  People  r.  German,  ta. 
Church,  5:3  N.  Y.  103;  Gro8%-enM  r. 
United  Society.  118  Maaa.  78.  Butui 
excommunication  will  not  be  aUowed 
to  affect  civil  righta.  Fitigerelii  s. 
Rohinsou,  112  Mass.  371. 

'  For  the  distinction  between  n- 
ligiouB  toloratioi\  and  religious  ijquiil- 
ity,  see  Bloom  v.  Bich&rds,  2  Otdo 
St.  31)0;  Uale  v.  Everett,  53  N.  II  I. 
And  see  Madinon's  views,  in  his  lib 
by  BJves,  Vol.  I.  p.  140.  It  was  noi 
easy,  two  centuries  ago.  to  miikc  m«i 
educated  in  the  ideas  of  those  isp 
understand  how  there  could  be  com- 
plete religious  liberty,  and  at  tii« 
same  time  order  and  due  aubordins- 
tion  to  authority  in  the  State. 
"Coleridge  s^d  that  toleration  «u 
impossible  until  indifference  maile  it 
worthless."  Lowell,  "Among  mj 
Books,"    .^<I.      Boger  Willianw  et- 
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♦  Considerable  differences  will  appear  in  the  provisions  [*  468] 
in  the  St^te  constitutions  on  the  general  subject  of  the 
present  chapter ;  some  of  them  being  confined  to  declarations  and 
prohibitions  whose  purpose  is  to  secure  the  most  perfect  equality 
before  the  law  of  all  shades  of  religious  belief,  while  some  ex- 
hibit a  jealousy  of  ecclesiastical  authority  by  making  persons  who 
exercise  the  functions  of  clergyman,  priest,  or  teacher  of  any 
religious  persuasion,  society,  or  sect,  ineligible  to  civil  oflSce ;  ^ 
and  still  others  show  some  traces  of  the  old  notion,  that  truth 
and  a  sense  of  duty  do  not  consort  with  scepticism  in  religion.' 

ship  ought  to  command  the  ship's  ious  sentiments,  be  disqualified  to 
course,  yea,  and  also  command  that  hold  any  office  or  place  of  trust  or 
justice,  peac«,  and  sohriety  be  kept  profit  under  this  commonwealth." 
and  practised,  both  among  the  sea-  Art.  1,  §  4.  —  The  Constitution  of 
men  and  all  the  passengers.  If  any  North  Carolina:  **The  following 
of  the  seamen  refuse  to  perform  their  classes  of  persons  shall  be  disqualified 
service,  or  passengers  to  pay  their  for  office  :  First.  All  persons  who 
freight ;  if  any  refuse  to  help,  in  per-  shall  deny  the  existence  of  Almighty 
son  or  purse,  towards  the  common  God,"  &c.  Art.  6,  §5.  —  The  Con- 
charges  or  defence;  if  any  refuse  to  stitutions  of  Mississippi  and  South 
obey  the  common  laws  and  orders  of  Carolina  :  '*  No  person  who  denies 
the  ship,  concerning  their  common  the  existence  of  the  Supreme  Being 
peace  and  preservation;  if  any  shall  shall  hold  any  office  under  this  Con- 
mutiny  and  rise  up  against  their  com-  stitution."  —  The  Constitution  of 
manders  and  officers;  if  any  should  Tennessee  :  '^  No  person  who  denies 
preach  or  write  that  there  ought  to  the  being  of  a  God,  or  of  a  future 
be  no  commanders  or  officers,  because  state  of  rewards  and  punishments, 
all  are  equal  in  Christ,  therefore  no  shall  hold  any  office  in  the  civil  de- 
masters  nor  officers,  no  laws  nor  or-  partment  of  this  State."  —  On  the 
ders,  no  corrections  nor  punishments;  other  hand,  the  Constitutions  of 
I  say  I  never  denied  but  in  such  cases,  Georgia,  Kansas,  Virginia,  West 
whatever  is  pretended,  the  commander  Virginia,  Maine,  Delaware,  hidiana, 
or  commanders  may  judge,  resist,  Iowa,  Oregon,  Ohio,  New  Jersey, 
compel,  and  punish  such  transgres-  Nebraska,  Minnesota,  Arkansas, 
sors  according  to  their  deserts  and  Louisiana,  Texas,  Alabama,  Mis- 
merits."  Arnold's  History  of  Khode  souri,  Rhode  Island,  Nevada,  and 
Island,  Vol.  I.  p.  254,  citing  Knowles,  Wisconsin  expressly  forbid  religious 
279,  280.  tests  as  a  qualification  for  office  or 
1  There  are  provisions  to  this  public  trust.  Very  inconsistently  the 
effect,  more  or  less  broad,  in  the  Constitutions  of  Mississippi  and  Ten- 
Constitutions  of  Tennessee,  Louisi-  nessee  contain  a  similar  prohibition. 
ana,  Delaware,  Maryland,  and  Ken-  Art.  12,  §3.  —  In  {^he  Constitutions  of 
tucky.  Alabama,  Colorado,  Georgia,  Illinois, 

*  The  Constitution  of  Pennsyl-  Iowa,  Kentucky,  Michigan,  New  Jer- 
vania  provides  *'that  no  person  who  sey,lihode  Island,  and  West  Virginia, 
acknowledges  the  being  of  (lod,  and  it  is  provided  that  no  person*  shall  be 
a  fiiture  state  of  rewards  and  punish-  denied  any  civil  or  political  right, 
ments,  shall,  on  account  of  his  relig-  privilege,   or  capacity  on  account  of 
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[*  469]  There  are  exceptional  *  clauses,  however,  though  not 
many  in  number  ;  and  it  is  believed  that,  where  thej 
exist,  they  are  not  often  made  use  of  to  deprive  any  person  of  thft 
civil  or  political  rights  or  privileges  which  are  placed  by  law  within 
the  reach  of  his  fellows. 

Those  things  which  are  not  lawful  under  any  of  the  American 
constitutions  may  be  stated  thus :  — 

1.  Any  law  respecting  an  establishment  of  religion.  Th« 
legislatures  have  not  been  left  at  liberty  to  effect  a  union  of 
Church  and  State,  or  to  establish  preferences  by  law  in  favor  of 
any  one  religious  persuasion  or  mode  of  worship.  There  is  not 
complete  religious  liberty  where  any  one  sect  is  favored  by  the 
State  and  given  an  advantage  by  law  over  other  sects.^  What* 
ever  establishes  a  distinction  against  one  class  or  sect  is,  to  the 
extent  to  which  the  distinction  operates  unfavoi*ably,  a  pereecn- 
tion  ;  and  if  based  on  religious  grounds,  a  religious  pei'secatioiL 
The  extent  of  the  discrimination  is  not  material  to  the  principle; 
it  is  enough  that  it  creates  an  inequality  of  right  or  privilege. 

2.  Compulsory  support,  by  taxation  or  otherwise,  of  religion! 
instruction.  Not  only  is  no  one  denomination  to  be  favored  it 
the  expense  of  the  rest,  but  all  support  of  religious  instnictioD 
must  be  entirely  voluntarj'.  It  is  not  within  the  sphere  of  gov- 
ernment to  coerce  it.^ 


his  religious  opinions.  —  The  Consti- 
tution of  Maryland  provides  "that 
no  religious  test  ought  ever  to  be  re- 
quired as  a  qualification  for  any  office 
of  trust  or  profit  in  this  State,  other 
than  a  declaration  of  belief  in  the 
existence  of  God ;  nor  shall  the 
legislature  prescribe  any  other  oath 
of  office  than  the  oath  prescribed  by 
this  constitution.''  Declaration  of 
Rights,  Art.  37.  —  The  Constitution 
of  Illinois  provides  that  "  the  free  ex- 
ercise and  enjoyment  of  religious  pro- 
fession and  worship  without  discrimi- 
nation shall  for  ever  be  guaranteed; 
and  no  person  shall  be  denied  any 
civil  or  political  right,  privilege,  or 
capacity,  on  account  of  his  religious 
opinions;  but  the  liberty  of  con- 
science hereby  secured  shall  not  be 
construed  to  dispense  with  oaths  or 
affirmations,  excuse  acts  of  licentious- 


ness, or  justify  practices  inconsisteot 
with  the  peace  or  safety  of  the  State. 
No  person  shall  be  required  to  attend 
or  support  any  ministry  or  place  of 
worship  against  his  consent,  nor  shaD 
any  preference  be  given  by  law  to  any 
religious  denomination  or  mode  d 
worship.''  Art.  2,  §  3.  — TheCoa- 
stitutions  of  California,  Colorado, 
Connecticut,  Florida,  Georgia,  Illi- 
nois, Maryland,  Minnesota,  Missas* 
sippi,  Missouri,  Nevada,  New  York, 
and  South  Carolina  contain  pro- 
visions that  liberty  of  conscience  v 
not  to  justify  licentiousness  or  pTl^ 
tices  inconsistent  with  the  peace  and 
moral  safety  of  society. 

1  A  city  ordinance  is  void  whidi 
gives  to  one  sect  a  privilege  denied  to 
others.  Shreveport  r.  Lev)',  26  La. 
Ann.  671. 

2  We  must  exempt  from  this  the 
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8.  Compulsory  attendance  upon  religious  worship.  Whoever 
is  not  led  by  choice  or  a  sense  of  duty  to  attend  upon  the  ordi- 
nances of  religion  is  not  to  be  compelled  to  do  so  by  the  State. 
It  is  the  province  of  the  State  to  enforce,  so  far  as  it  may  be 
found  practicable,  the  obligations  and  duties  which  the  citizen 
may  be  under  or  may  owe  to  his  fellow-citizen  or  to  society  ;  but 
those  which  spring  from  the  relations  between  himself  and  his 
Maker  are  to  be  enforced  by  the  admonitions  of  the  conscience, 
and  not  by  the  penalties  of  human  laws.  Indeed,  as  all  real 
worship  must  essentially  and  necessarily  consist  in  the  free-will 
offering  of  adoration  and  gratitude  by  the  creature  to  the  Cre- 
ator, human  laws  are  obviously  inadequate  to  incite  or  compel 
those  internal  and  voluntarv  emotions  which  shall  induce  it,  and 
human  penalties  at  most  could  only  enforce  the  observance  of 
idle  ceremonies,  which,  when  unwillingly  performed,  are  alike 
valueless  to  the  participants  and  devoid  of  all  the  elements  of 
true  worship. 

4.  Restraints  upon  the  free  exercise  of  religion  according  to 
the  dictates  of  the  conscience.     No  external  authority  is 

to  place  itself  *  between  the  finite  being  and  the  Infinite  [*  470] 
when  the  former  is  seeking  to  render  the  homage  that  is 
due,  and  in  a  mode  which  commends  itself  to  his  conscience  and 
judgment  as  being  suitable  for  him  to  render  and  acceptable  to 
its  object. 

5.  Restraints  upon  the  expression  of  religious  belief.  An 
earnest  believer  usually  regards  it  as  his  duty  to  propagate  his 
opinions,  and  to  bring  others  to  his  views.  To  deprive  him  of 
this  right  is  to  take  from  him  the  power  to  perform  what  he  con- 
siders a  most  sacred  obligation. 

These  are  the  prohibitions  which  in  some  form  of  words  are  to 
be  found  in  the  American  constitutions,  and  which  secure  free- 
State  of  New  Hampshire,  whose  con-  1,  Art.  6.  As  to  meaning  of  Protes- 
stitution  permits  the  legislature  to  tant,  see  Hale  t;.  Everett,  53  N.  H.  1. 
authorize  *Hh^  several  towns,  par-  The  attempt  to  amend  the  above  pro- 
ishes,  bodies  corporate,  or  religious  vision  by  striking  out  the  word  ^*  ]h*ot- 
societies  within  this  State  to  make  estant"  was  made  .in  1876,  but  failed, 
adequate  provisions,  at  their  own  ex-  though  at  the  same  time  the  accept- 
pense,  for  the  support  and  mainten-  ance  of  the  Protestant  religion  as  a 
ance  of  public  Protestant  teachers  of  test  for  office  was  abolished,  and  the 
piety,  religion,  and  morality;''  but  application  of  moneys  raised  by  taxa- 
not  to  tax  those  of  other  sects  or  de-  tion  to  the  support  of  denominational 
nominations  for  their  support.     Part  schools  was  prohibited. 
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dom  of  i^oQ science  and  of  religious  worship.^  No  mati  in  relig- 
ious Riattera  ia  to  be  subjected  to  the  censorship  of  the  t?tate  or  of 
any  public  authority  ;  and  the  State  is  not  to  inquire  into  or  take 
notice  of  religious  helief.  when  the  citizen  performs  his  duty  to 
the  State  and  to  his  fellows,  mid  is  guilty  of  no  breach  of  public 
morals  or  public  decorum.'-^ 

'  This  wtiule  subjeot  wiu«  ri>nsid-  the  proviBioniu  the  constitution  wliich 

trcd  very  iHri^dj'  in  U)e  auc  of  Minor  has  been  (|^i]ot«d,  filed  their  complaint 

e.   llie   UoArd   of  RdocMioii.   in   the  in   the   Superior  Court,  praTing  tint 

Superior  Court  of  CLnainnati,  involv-  the  board  be  enjoined  from  enforciiif 

ing  tlio  rijtlit  of  th<!  school  huard  of  said  resolution.     The   Superioi  Court 

that  city  to  ■■xclndc  the  rending  of  (Judge    Tajl    dissenting)    made  im 

tho  Hihlp  from  thi-  public  schools,  order  granting  the  prayer  of  the  cum- 

Thft  CBiKi  WHS  re|>orted  And  published  pkint:  but  the   ^iupreIne  Court,  w 

by  Robert  Clarke  and  Co.,  Cincinnati,  appeal,  reversed  it.  holding  th«l  Um 

lUiiler  the   title.    "  The   Bible   in  the  pro^'ision  in  the  constitution  requiiiiij 

PubUo  Schools,"  1470.     Tlie  ])oint  of  the   passage   of  suitable   laws  to  ui- 

the  OM*  m»y  be  briefly  stated.     The  courage    moraJity   and     religion  tm 

constitution  of  the  State,  after  van-  one  addressed  solely  to  the  judgment 

aiuL  provLsioiiN  fur  tlie ,  protectiuu  of  and  discretion  of  the  legislutive  di- 

rftligiauslibcrty.eoutnined thiscluuse:  partment;  and  that,  iit  the  ahwtiH 

*■  Heligion.  morality,  And  knowledge,  of  any  legislation  ou  the  subject.  Iht 

howevnr,  being  essnntial  to  good  gov-  Board    of    Education    could  not  be 

ernmeiit,  it  shall  bo  the  duty  of  the  compelled  to  permit  the  reading  of 

Qeneral    Assembly  to  pass  suitable  the  Bible  in  the  schools.      Bosn)  of 

laws  to  protect  <»very  religious  de-  Education  !■.  Minor,  23  Ohio,  n.  ». 

noBiimtUou  in  the  peaceable  eojoy-  '211.     On  the  other  haad,  it  has  bMD 

lucitt  d[    its    own    mode    of    public  decided  that  the  school  aulhori til's,  io 

vttahigf  aiul  lo  eamuragc  echouls  and  their  discretion,  may  compel  the  itail- 
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But  while  thus  careful  to  establish,  protect,  and  defend  relig- 
ious freedom  and  equality,  the  American  constitutions  contain 
no  provisions  which  prohibit  the  authorities  from  such  solemn 
recognition  of  a  superintending  Providence  in  public  transac- 
tions and  exercises  as  the  general  religious  sentiment  of  mankind 
inspires,  and  as  seems  meet  and  proper  in  finite  and 
dependent  beings.  Whatever  may  be  the  shades  *of  [*471] 
religious  belief,  all  must  acknowledge  the  fitness  of  rec- 
ognizing in  important  human  affairs  the  superintending  care  and 
oontrol  of  the  great  Governor  of  the  Universe,  and  of  acknowl- 
edging with  thanksgiving  his  boundless  favors,  or  bowing  in  con- 
trition when  visited  with  the  penalties  of  his  broken  laws.  No 
principle  of  constitutional  law  is  violated  when  thanksgiving  or 
bat  days  are  appointed  ;  when  chaplains  are  designated  for  the 
army  and  navy ;  when  legislative  sessions  are  opened  with  prayer 
or  the  reading  of  the  Scriptures,  or  when  religious  teaching  is 
encouraged  by  a  general  exemption  of  the  houses  of  religious 
worship  from  taxation  for  the  support  of  State  government. 
Undoubtedly  the  spirit  of  the  constitution  will  require,  in  all 
these  cases,  that  care  be  taken  to  avoid  discrimination  in  favor  of 
or  against  any  one  religious  denomination  or  sect ;  but  the  power 
to  do  any  of  these  things  does  not  become  unconstitutional 
simply  because  of  its  susceptibility  to  abuse.  This  public  recog- 
nition of  religious  worship,  however,  is  not  based  entirely,  per- 
haps not  even  mainly,  upon  a  sense  of  what  is  due  to  the  Supreme 

ject.     The    situation,    too,    of    the  imperfect  security,  if  it  had  not  been 

di£Ferent   States    equally  proclaimed  followed  up  by  a  declaration  of  the 

the  policy  as  well  as  the  necessity  of  right  of  the  free  exercise  of  religion, 

such  an  exclusion.     In  some  of  the  and  a  prohibition  (as  we  have  seen) 

States,  Episcopalians  constituted  the  of    all    religious    tests.      Thus,    the 

predominant  sect;  in  others,  Presby-  whole    power    over    the    subject    of 

terians;  in  others,  Congregationalists;  religion  is  left  exclusively  to  the  State 

in  others,   Quakers;   and  in   others  governments,  to  be  acted  upon  ac- 

again  there  was  a  close    numerical  cording  to  their  own  sense  of  justice 

rivalry  among  contending  sects.     It  and  the  State  constitutions;  and  the 

was  impossible  that  there  should  not  Catholic  and  the  Protestant,  the  Cal- 

arise  perpetual  strife  and  perpetual  viuist  and  the  Armiuian,  the  Jew  and 

jealousy  on  the  subject  of  ecclesiasti-  the  infidel,  may  sit  down  at  the  com- 

cal  ascendency,  if  the  national  gov-  mon  table  of  the  national  councils, 

emment  were  left  free  to  create  a  without    any  inquisition    into    their 

religious   establishment.      The    only  faith  or  mode  of  worship."     Story  on 

secarity  was  in  extirpating  the  power,  the  Constitution,  §  1879. 
Bat  this  alone  would  have  been  an 
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Being  hiinself  as  the  author  of  all  good  and  of  all  law;  but  the 
same  reasons*  of  State  policy  iviiicli  induce  the  govemraent  to  aid 
institutions  of  charity  and  semiuiiries  of  instruction,  will  incline 
it  also  to  foster  religious  worship  and  religious  institutions,  xi 
oanBorvatore  of  the  puhlic  morals,  and  valuable,  if  not  indispen- 
mblc,  assistants  in  the  preservation  of  the  public  order. 

Nor,  while  recognizing  a  superintending  Providence,  are  we 
always  precluded  from  recognizing  also,  in  the  rules  prescribeil 
for  the  conduct  of  the  citizen,  the  notorious  fact  that  the  pre- 
vailing religion  in  the  States  is  Christian.  Some  nets  would  be 
offensive  to  public  sentiment  in  a  Christian  community,  and  would 
tend  to  public  disorder,  wiiich  in  a  Mahometan  or  Pagan  couutiv 
mighl  he  passed  by  without  notice,  or  even  be  regarded  as  raeri- 
torioUB!  just  as  some  things  would  be  considered  indecent,  and 
worthy  of  reprobation  and  punishment  as  such,  in  one  state  of 
society  which  in  another  would  be  in  accord  with  the  prevailing 
customs,  nnd  therefore  defended  and  protected  by  the  laws-  The 
orimiiml  laws  of  every  country  are  shaped  in  greater  or  less  de- 
gree by  the  prevailing  public  sentiment  as  to  what  is  right,  proper, 
and  decoroiie,  or  the  reverse  ;  and  they  punish  those  acts  as  crimen 
which  disturli  the  peace  and  order,  or  tend  to  shock  the  moral 
sense  or  sense  of  propriety  and  decency,  of  the  community.  The 
moral  sentie  is  lai^ely  regulated  and  controlled  by  the  religious 
belief;  and  therefore  it  is  that  those  things  which,  estimated  by 
sInnilattH.  atp   nrnfiiiio  mid    bliiunhnmniiB    opn   nvvtnwlir 
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may  admit  their  continual  and  universal  obligation,  we  must 
nevertheless  recognize  as  being  incapable  of  enforcement  by  hu- 
man laws.  That  standard  of  morality  which  requires  one  to  love 
his  neighbor  as  himself  we  must  admit  is  too  elevated  to  be  ac- 
cepted by  human  tribunals  as  the  proper  test  by  which  to  judge 
the  conduct  of  the  citizen  ;  and  one  could  hardly  be  held  respon- 
sible to  the  criminal  laws  if  in  goodness  of  heart  and  spontaneous 
charity  he  fell  .something  short  of  the  Good  Samaritan.  The  pre- 
cepts of  Christianity,  moreover,  affect  the  heart,  and  address 
themselves  to  the  conscience  ;  while  the  laws  of  the  State  can 
regard  the  outward  conduct  only :  and  for  these  several  reasons 
Christianity  is  not  a  part  of  the  law  of  the  land  in  any  sense 
which  entitles  the  courts  to  take  notice  of  and  base  their  judg- 
ments upon  it,  except  so  far  as  they  can  find  that  its  precepts  and 
principles  have  been  incorporated  in  and  made  a  component  part 
of  the  positive  law  of  the  State. ^ 

Mr.  Justice  Story  has  said  in  the  Girard  Will  case  that,  although 
Christianity  is  a  part  of  the  common  law  of  the  State,  it  is  only 
so  in  this  qualified  sense,  that  its  divine  origin  and  truth  are  ad- 
mitted^  and  therefore  it  is  not  to  be  maliciously  and  openly  reviled 
and  blasphemed  against,  to  the  annoyance  of  believers  or  to  the 
injury  of  the  public.^  It  may  be  doubted,  however,  if  the  pun- 
ishment of  blasphemy  is  based  necessarily  upon  an  admission  of 
the  divine  origin  or  truth  of  the  Christian  religion,  or  incapable 
of  being  otherwise  justified. 

Blasphemy  has  been  defined  as  consisting  in  speaking  evil  of 
the  Deity,  with  an  impious  purpose  to  derogate  from  the  divine 
majesty,  and  to  alienate  the  minds  of  others  from  the  love  and 
reverence  of  God.  It  is  purposely  using  words  concerning  the 
Supreme  Being  calculated  and  designed  to  impair  and  destroy 
the  reverence,  respect,  and  confidence  due  to  him,  as  the  intelli- 
gent Creator,  Governor,  and  Judge  of  the  world.  It  embraces 
the  idea  of  detraction  as  regards  the  character  and  attributes  of 

^  Andrew  v.  Bible  Society,  4  Sandf .  Dr.  S.  T.  Spear  in  his  book  entitled 

182;   Ayres  v.  Methodist  Church,  3  '*  Religion  and  the  State." 
Sandf.  377;  States.  Chandler,  2  Harr.         »  Vidal  v.  Girard's  Ex'irs,  2  How. 

555;  Bloom  v.  Richards,  2  Ohio,  n.  s.  198.      Mr.  Webster's  argument  that 

387;    Board  of  Education  v.  Minor,  Christianity  is  a  part  of  the  law  of 

23  Ohio,  N.  8.  210.     The  subject  is  Pennsylvania  is  given  in  6  Webster's 

largely  considered  in  Hale  o.  Everett,  Works,  p.  175. 
53  N.  H.  1,  204  et  seq,^  and  also  by 
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God,  as  cttlnmny  usually  tarries  the  same  idea  when  applied  to  an 
individual.  It  ia  a  wilful  and  malicious  attempt  to  leseen  nieD's 
reverence  of  God,  by  denying  hia  existeuce  or  his  attributes  as  an 
intelligent  Creator,  Governor,  and  Judge  of  men.  and  to 
[•  47S]  prevent  their  having  confidence  in  him  as  such.'  ■  Con- 
tumelious reproaches  and  profane  ridicule  of  Christ  or 
of  the  Holy  Scripturea  have  the  same  evil  effect  in  sapping  ttie 
foundations  of  eociety  and  of  public  order,  and  are  clas«ed  und« 
the  name  head.' 

Ill  an  early  case  where  a  pi-osecution  for  blasphemy  came  before 
Lord  Half,  he  is  reported  to  have  said:  "Such  kind  of  wicked, 
bliisphemoiirt  words  are  not  only  an  offence  to  God  and  religion, 
but  a  crime  against  the  laws.  State,  and  government,  and  there- 
fore punisiiable  in  the  Court  of  King's  Bench,  For  to  say  relig- 
ion is  a  cheat,  is  to  sulivert  all  those  obligations  whereby  civil 
society  is  preserved ;  that  Christianity  is  a  part  of  the  lawn  of 
Euglund,  and  to  reproach  the  Christian  religion  is  to  speak  in 
subversion  of  the  law,"  ^  Eminent  judges  in  this  counti-y  hive 
adopted  thU  language,  and  applied  it  to  prosecutions  for  Uns- 
phomy,  where  the  charge  consisted  in  malicious  ridicule  of  the 
Author  and  Founder  of  the  Chl-istian  religion.  The  early  cmw 
in  New  York  and  Maasachusetts*  are  particularly  marked  by 
cleameM  and  precision  on  this  point,  and  Mr.  Justice  Claytrnt.  of 
Delaware,  has  also  adopted  and  followed  the  riding  of  Lord  Cliief 
Jna^flS  Wah.    with  aiwh  pvolunnlinnu  nt  tha  tvnn  Kauia  Bnit  imlifl. 
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as  understood  and  applied  by  the  courts  in  these  cases.^ 
Taken  with  the  explanation  *  given,  there  is  nothing  in  [*  474] 
the  maxim  of  which  the  believer  in  any  creed,  or  the  dis- 
believer of  all,  can  justly  complain.  The  language  which  the 
Christian  regards  as  blasphemous,  no  man  in  sound  mind  can  feel 
under  a  sense  of  duty  to  make  use  of  under  any  circumstances, 
and  no  person  is  therefore  deprived  of  a  right  when  he  is  prohib- 
ited, under  penalties,  from  uttering  it. 

But  it  does  not  follow,  because  blasphemy  is  punishable  as  a 
crime,  that  therefore  one  is  not  at  liberty  to  dispute  and  argue 
against  the  truth  of  the  Christian  religion,  or  of  any  accepted 
dogma.  Its  "  divine  origin  and  truth  "  are  not  so  far  admitted  in 
the  law  as  to  preclude  their  being  controverted.  To  forbid  dis- 
cussion on  this  subject,  except  by  the  various  sects  of  believers, 
would  be  to  abridge  the  liberty  of  speech  and  of  the  press  in  a 
point  which,  with  many,  would  be  regarded  as  most  important  of 
all.  Blasphemy  implies  something  more  than  a  denial  of  any  of 
the  truths  of  religion,  even  of  the  highest  and  most  vital.  A  bad 
motive  must  exist ;  there  must  be  a  wilful  and  malicious  attempt 
to  lessen  men's  reverence  for  the  Deity,  or  for  the  accepted  relig- 
ion. But  outside  of  such  wilful  and  malicious  attempt,  there  is 
a  broad  field  for  candid  investigation  and  discussion,  which  is  as 
much  open  to  the  Jew  and  the  Mahometan  as  to  the  professors  of 
the  Christian  faith.  "  No  author  or  printer  who  fairly  and  con- 
scientiously promulgates  the  opinions  with  whose  truths  he  is 

^  State  V,  Chandler,  2  Harr.  555.  ancestors  and  their  judicial  tribunals. 

The  case  is  very  full,  clear,  and  in-  he  who  reviled,  subverted,  or  ridiculed 

structive,   and  cites  all  the  English  Christianity,  did  an  act  which  struck 

and  American  authorities.     The  con-  at  the  foundation  of  our  civil  society, 

elusion   at  which  it  arrives  is,  that  and  tended   by  its  necessary  conse- 

**  Christianity  was  never  considered  quences  to  disturb  that  common  peace 

a  part  of  the  common  law,  so  far  as  of  the  land  of  which  (as  Lord  Coke 

that  for  a  violation  of  its  injunctions  had  reported)  the  common  law  was 

mdependent  of  the  established  laws  the  preserver.     The  common  law  .  .  . 

of  man,  and  without  the  sanction  of  adapted  itself  to  the  religion  of  the 

any  positive  act  of  Parliament  made  country  just  so  far  as  was  necessary 

to  enforce  those  injunctions,  any  man  for  the  peace  and  safety  of  civil  in- 

could  be  drawn  to  answer  in  a  com-  stitutions ;  but  it  took  cognizance  of 

mon-law  court.     It  was  a  part  of  the  offences  against  God  only,  when,  by 

common  law,  *  so  far  that  any  person  their  inevitable  effects,  they  became 

reviling,  subverting,  or  ridiculing  it  offences  against  man  and  his  temporal 

might  be  prosecuted  at  common  law,'  security.''     See,  also,  what  is  said  on 

as  Lord  Mansfield  has  declared;  be-  this  subject  by  Duer,  J.,  in  Andrew 

cause,  in  the  judgment  of  our  English  r.  Bible  Society,  4  Sandf.  182. 


[.H.  SI... 


impressed,  for  tlie  benefit  <il'  oilieis,  is  iiiiswenililo  us  n  riiiuii.a 
A  malicious  and  mist-liifviiiis  iiitcntiun  [<■.  in  t^iu-ii  a  Oiisc,  tin.'  ImM 
bouudary  between  right  ami  wrnu^  :  it  is  tn  lie  oolleutud  fi'nn  il. 
offensive  levity,  acurriluiis  ami  ii[i|^riiliriuiis  lanL;uaL,'e,  ami  nili, 
oircumatancea,  whether  tin-  ;iiL  of  tin:  p;ir[y  was  inali'-iun-.' 
Legal  blasphemy  implies  tJiiil  tJie  wonis  wi-re  iiili-rt-il  in  a  w;u 
ton  manner,  "with  a  wicki^d  and  imilicioiis  dispusiiiLin,  ami  n- 
in  a  serious  discussion  u[">n  luiy  cDiitrnvfriod  pi>inl  in  rrli^'imj." 
The  courts  have  always  ln'rii  laivt'nl,  in  adiniiiislt^riny  ih-j  l.iv 
to  say  that  they  did  not  inlfiid  to  imhide  in  blaspliemy  di>pau 

between  learned  men  npun  ]iarlii'tilavi.'oiitn»vcited  poiurs 
[•  475]  The  constitutional  '  provisions  for  lln^  pinti'otion  of  r.-li: 

ions  liberty  not  only  indndi.-  nltliin  their  |in.ilL'i-tiii.Lr  p""> 
all  sentiments  aud  pi'offssinns  cono'i-n i n;^  or  upon  (lir-  siilij.-it  < 
religion,  but  they  gininmti-i:  In  every  mic  ;i  jwrfect  li.Libt  tn  tun 
and  to  promulgate  sueh  opininns  and  doutrini's  ujnui  reli.;ji>ii 
matters,  and  in  relation  to  tJu-  exislunee.  power,  aitribnios,  aiv 
y-  as  In  liiiiiself  sliall   seem   reason 


providence  of  a  Siipren 
able  and  correct.  In  d 
bility,  but  it  is  not  to  ai 

'  [Jpdegra|>lt  t-.  Comai 
11  8.  &  R.  3H4.  In  Ayres 
dint  Church,  3  Sandf.  :t77. 
in  speaking  of  "  pioua  usv 
"  If  the  Preabyterian  uml  tl: 


Ibi. 


e  aels  under 
trilmmd.' 


I  awful  V 
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*  Other  forms  of  profanity,  besides  that  of  blasphemy,  [*  476] 
are  also  made  punishable  by  statutes  in  the  several  States. 

new  trial,  the  remarks  of  Bent,  J.,  tile  to  the  estahlished  religion.     The 
are  open  to  a  construction  which  an-  only  penalty  imposed  by  that  statute 
iwers  the  question  ii\  the  affirmative:  is  exclusion  from  office,  and  that  pen- 
**  My  Lord  Chief  Justice  reports  to  alty  is  incurred  by  any  manifestation 
ns  that  he  told  the  jury  that  it  was  of    the    dangerous  opinion,   without 
an  indictable    offence    to    speak  of  proof  of  intention  in  the  person  enter- 
Jesus  Christ  in  the  manner  in  which  taining  it,  either  to  induce  others  to 
he  is  spoken  of  in  the  publication  for  be  of  that  opinion,  or  in  any  manner 
which  this  defendant  is  indicted.     It  '  to  disturb  persons  of  a  different  per- 
eannot  admit  of  the  least  doubt  that  suasion.     This  statute  rested  on  the 
this  direction   was  correct.     The  53  principle  of  the  test  laws,  and  did  not 
Geo.  III.  c.  160,  has  made  no  altera-  interfere  with  the  common  law  rela- 
tion in  the  common  law  relative  to  tive  to  blasphemous  libels.     It  is  not 
libel.     If,  previous  to  the  passing  of  necessary  for  me  to  say  whether  it  be 
that  statute,  it  would  have  been  a  libellous  to  argue  from  the  Scriptures 
Hbel  to  deny,  in  any  printed  book,  against  the  divinity  of  Christ;  that  is 
the  divinity  of  the  second  person  in  not  what  the  defendant  professes  to 
the    Trinity,   the    same    publication  do ;  he  argues  against  the  divinity  of 
would  be  a  libel  now.     The  53  Greo.  Christ  by  denying  the  truth  of  the 
III.  c.  160,  as  its  title  expresses,  is  Scriptures.     A  work  containing  such 
an  act  to  relieve  persons  who  impugn  arguments,      published     maliciously 
the  doctrine  of  the  Trinity  from  cer-  (which    the    jury  in  this  case  have 
tain  penalties.      If  we   look  at  the  found),  is  by  the  common  law  a  libel, 
body  of  the  act  to  see  from  what  and  the  legislature  has  never  altered 
penalties  such  pai-ties  are    relieved,  this  law,  nor  can  it  ever  do  so  while 
we  find  that  they  are  the  penalties  the   Christian  religion  b  considered 
from  which  the  1  W.  &  M.  Sess.  1,  the  basis  of  that  law."    It  is  a  little 
c.  18,  exempted  all  Protestant  dis-  difficult,  perhaps,  to  determine  pre- 
senters,  except  such  as    denied  the  cisely  how  far  this  opinion  was  de- 
Trinity,  and  the  penalties  or  disabili-  signed  to  go  in  holding  that  the  law 
tied  which  the  9  &  10  W.  III.  imposed  forbids  the  public  denial  of  the  truth 
on  those    who    denied    the  Trinity,  of  the  Scriptures.     That  arguments 
The  1  W.  &  M.  Sess.  1,  c.  18,  is,  as  against  it,   made  in    good  faith   by 
it  has  been  usually  called,  an  act  of  those  who  do  not  accept  it,  are  legtti- 
toleration,  or  one  which  allows  dis-  mate  and  rightful,  we  think  there  is 
senters  to  worship  God  in  the  mode  no  doubt ;    and    the  learned    judge 
that  is  agreeable  to  their  religious  doubtless  meant  to  admit  as  much 
opinions,   and    exempts    them   from  when  he  required  a  malicious  publi- 
punishment  for  non-attendance  at  the  cation  as  an  ingredient  in  the  offence. 
Established  Church  and  non-conform-  However,   when  we  are  considering 
ity  to  its  rights.     The  legislature,  in  what  is  the  common  law  of  England 
passing  that    act,   only    thought  of  and   of  this  country  as  regards   of- 
easing  the  conscience  of  dissenters,  fences  against  God  and  religion,  the 
and  not  of  allowing  them  to  attempt  existence  of  a  State  church  in   that 
to  weaken  the  faith  of  the  members  country  and  the  effect  of  its  recogni- 
of  the  church.     The  0  &  10  W.  III.  tion  upon  the  law,  are  circumstances 
was  to  give  security  to  the  govern-  to  be  kept  constantly  in  view. 
ment  by  rendering  men  incapable  of  In  People  v.  Porter,  2  Park.  Cr.  R. 
office,  who  entertained  opinions  hos-  14,  the  defence  of  drunkenness  was 
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COSRTTTCTTO 


I.IMITATrnNS, 


[ni.xiii. 


The  cases  these  statutes  l;i];u  iioticii  nf  avo  of  ji 
can  justify,  and  their  ]iiiTii^lmn'iit  invnlvvs  uoiji 
liberty.  The  right  to  use  j.infiiiic  juid  iudocfut 
nized  by  no  religious  cri>i-d,  iunl  the  jirafiice 
right-thinking  men  of  uvi-vy  uatiiin  and  even 
The  statutes  for  the  inuii^litnc 
further  justification  tJian  I  lie  ri: 
believes  in  a  Supreme  liciii^^.  ai 
erencc  of  his  creatures. 

The  laws  against  the  <lvs(H,Taiinii  of  the  C'li 
labor  or  sports,  are  not  sd  remlily  dclViisibie 
force  of  which  will  he  f.ll  ai)d  admitled  by  all. 
to  any  one  to  compel  liim  In  a 
other  profanity,  and  none  can  i 
Eoience  are  invaded  l>y  tliis  enloi 
jous  sentiment.     But  the  Jew- 
day  of  the  week,  when  his  eiaise 
auce  of  the  seventh  al>o.  uiav  pi; 


it  of  pulilie  ]irofiUiity  rei]ni:v  m 
lural  iiujiiilses  of  cverv  iiiai)  "i;.. 
il  r<.'eo;j:iiizes  hi.s  riylit  U<  l\i'-r-\- 

nil  of  the  C'liristian   Sal,balli,  Kv 

V  arijumeiits  i:;-- 

It  h  nn  liavil-l>i. 

from   pul>lin  bla>!>briiiv  r.r 

.in  Ibal  his  ri.^lit.  ui  .■.u- 

•d  rcspcet  to  a  prevailiiiL'  r.-li;;- 

lo  is  fi.n-od  to  res]>o<;t  lln' !l:>; 

lieu  reiiiiires  of  liim  ilu-  oli-irv- 

>iliiy  ur;_'e  tJiat  tlie  law  disciiin- 


niph 


inates  against  his  relii^lm 
Sabbath  in  each  week,  uii 
him  for  his  belief. 

The  laws  which  probibi 
to  be  defended,  either  ui 
punishment  of  profanity. 


,■  loi 


Justly,  the 


•j;  bini  to  keep  a  sei 
by  iudiret'tiiiii,  piuii 


larv  cmploynicnls  on  Sunday  fir 
^ame  gnjiiuiU  wliicli  jitslify  lli 
establisbiii^  sanitary  rejiulatioii 
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i^pears  to  us  that  if  the  benefit  to  the  individual  is  alone  to  be 
considered,  the  argument  against  the  law  which  he  may  make 
who  has  already  observed  the  seventh  day  of  the  week,  is  un- 
answerable. But  on  the  other  ground  it  is  clear  that  these  laws 
are  supportable  on  authority,  notwithstanding  the  inconvenience 
which  they  occasion  to  those  whose  religious  sentiments  do  not 
recognize  the  sacred  character  of  the  first  day  of  the  week.^ 

Whatever  deference  the  constitution  or  the  laws  may  require 
to  be  paid  in  some  cases  to  the  conscientious  scruples  or  religious 
convictions  of  the  majority,  the  general  policy  always  is, 
to  *  avoid  with  care  any  compulsion  which  infringes  on  [*  478] 
the  religious  scruples  of  any,  however  little  reason  may 
seem  to  others  to  underlie  them.     Even  in  the  important  matter 

lishmeDt  or  mode  of  worship.  It  quirement  any  religious  obligation." 
treats  no  religious  doctrine  as  para-  Specht  v.  Commonwealth,  8  Fenn. 
mount  in  the  State;  it  enforces  no  St.  812.  See  also  Charleston  v,  Ben- 
unwilling  attendance  upon  the  cele-  jamin,  2  Strob.  508;  Bloom  v.  Rich- 
bration  of  divine  worship.  It  says  ards,  2  Ohio  St.  387;  McGatrick  v. 
not  to  the  Jew  or  Sabbatarian,  '  You  Wason,  3  Ohio  St.  566 ;  Hudson  v, 
shall  desecrate  the  day  you  esteem  as  Geary,  4  R.  I.  485. 
holy,  and  keep  sacred  to  religion  that  ^  Commonwealth  v.  Wolf,  3  S.  & 
we  deem  to  be  so.'  It  enters  upon  no  R.  50;  Commonwealth  v.  Fisher,  17 
discussion  of  rival  claims  of  the  first  S.  &  R.  160 ;  Shover  v.  State,  5  £ng. 
and  seventh  days  of  the  week,  nor  529;  Voglesong  v.  State,  0  Ind.  112; 
pretends  to  bind  upon  the  conscience  State  v,  Ambs,  20  Mo.  214 ;  Cincin- 
of  any  man  any  conclusion  upon  a  nati  v.  Rice,  15  Ohio,  225.  In 
subject  which  each  must  decide  for  Simonds's  Ez'rs  r.  Gratz,  2  Fen.  <& 
hioiself.  It  intrudes  not  into  the  do-  Watts,  416,  it  was  held  that  the  con- 
mestic  circle  to  dictate  when,  where,  scientious  scruples  of  a  Jew  to  appear 
or  to  what  god  its  inmates  shall  ad-  and  attend  a  trial  of  his  cause  on 
dress  their  orisons ;  nor  does  it  pre-  Saturday  were  not  sufficient  cause  for 
sume  to  enter  the  synagogue  of  the  a  continuance.  But  quasre  of  this. 
Israelite,  or  the  church  of  the  seventh-  In  Frolickstein  v.  Mayor  of  Mobile, 
day  Christian,  to  command  or  even  40  Ala.  725,  it  was  held  that  a  statute 
persuade  their  attendance  in  the  tem-  or  municipal  ordinance  prohibiting 
plea  of  those  who  especially  approach  the  sale  of  goods  by  merchants  on 
the  altar  on  Sunday.  It  does  not  in  Sunday,  in  its  application  to  religious 
the  slightest  degree  infringe  upon  the  Jews  **  who  believe  that  it  is  their  re- 
Sabbath  of  any  sect,  or  curtail  their  ligious  duty  to  abstain  from  work  on 
freedom  of  worship.  It  detracts  not  Saturdays,  and  to  work  on  all  the 
one  hour  from  any  period  of  time  other  six  days  of  the  week,"  was  not 
they  may  feel  bound  to  devote  to  this  violative  of  the  article  in  the  State 
object,  nor  does  it  add  a  moment  be-  constitution  which  declares  that  no 
yond  what  they  may  choose  to  em-  person  shall,  **  upon  any  pretence 
ploy.  Its  sole  mission  is  to  inculcate  whatsoever,  be  hurt,  molested,  or  re- 
a  temporary  weekly  cessation  from  strained  in  his  religious  sentiments  or 
labor,  but  it  adds  not  to  this   re-  persuasions.'' 


by  the  law  to  the  exlfiii  <if  allowlDg  all 
to  give  evidence  who  hcliu'vud  in  ii  sii[ 
who  rewaidi^  and  piuiishi'S.  :iriil  tliut  atj  < 
CODBcience,*  But  the  want  ol'  siu-li  lu' 
incompetent.  Whciever  thi.'  cohiuhdi  li 
must,  we  suppose,  he  hfld  no  viulaiio 
recognize  and  enforce  its  (listiciL'tlcjiirf;  L 
away  with  them  entiiL-ly,  ur  to  allow  v 
credibility  only,  if  taken  infu  aec-oiint  at 

'  There  are   constitiitioiuil   j>r.,i-i-  Biiniv.ifi 

■ions  to  this  eSect  mor,.  or  l.'s^  lir,i;ul  1  Str,.h, 

in    Alabama,      Arkausiis,     ('"Iipniiii.,  J.".;   l[ii 

(Jeorgia,  Illinois,  Iiuliaii.i.  Irni:i,  K;in-  1S|;  |ir 

BU,  Kentucky, Maine,  Mirhii^un.  ^[is.  Ik-iimac 

souri,    New   HuinpshiR',    Nc-w    V,.ik,  tral  H. 

North  Carolina,  Ore-on.  iiri-I   S„iith  .-i41i  Ar 

Carolina,  and  atatutory  pniii^i'iii.s  in  lliit  mi. 

some   other    Stat*^a.      In     Ti-iin.v-^^i'u  not    siv 

"  no  citiien    shall  be    o'uniii'llc.l  to  iiii"io  k 

bear  ariua,   provided  he  uill   [i:ty  an  n:i«  sup 

equivalent  to  be  ascertaineil  liv  hivi."  Iiiialiiig 

Art.  1,  5  28.  "  V.  .\nii.l 

*  Sec  upon  this  point  tliL'  U';nliTi^  ^  Th 

case  of  Onnichuml  v.  tlark.T,  \\\l\^.i,  .Mi<:lii^':i 

638,  and   1   Smith's   I.riidiii;;   Casi-.-.,  kaiisaa, 

635,  whore  will  be  fuumL  ;i  fall   ilis-  lii.iiana 

cusKon  of  this  subJL'ut.      Sunii.' of  ilie  Ohio,   a 

earlier  American  uuse:;  rciiairiil   <a'  a  tional  pi 

witness  that  he  should  lu'liivi'   in  tin;  uitli  iiit 

exiBteace  of  God,  and  cI  a  ~lal<'  of  unis  bt>l 


8:ni.] 


OF  BELIOIOTJ8  LIBERTY. 


697 


be  code  provides  that  re]igiou8 
shall  only  go  to  the  oTfmt  of  a 
88,  and  it  has  been  hfl^  inad-' 
l>le  to  inquire  of  a  -witness 
ler  he  believed  in  Christ  as  the 
or.  Donkle  v,  Kohn,  44  Geo. 
In  Maryland  no  one  is  incom- 
t  as  a  witness  or  jaror  "pro- 


vided he  believes  in  the  existence  of 
God,  and  that,  under  His  dispensa- 
tion, such  person  will  be  held  morally 
accountable  for  his  acts,  and  be  re- 
warded or  punished  therefor,  either 
in  this  world  or  the  world  to  come." 
Const.  Deo.  of  Rights,  §  86. 


CONSTITUTIONAL  LIMITATIONS. 


[CHJUT. 


[•479]  •CHAPTER  XIV. 

THE    POWER  OF  TAXATION. 

Tnn  power  to  impose  taxes  is  one  so  unlimited  io  force  and 
80  Bearching  in  extent,  that  the  courts  scarcely  venture  to  declare 
that  it  is  subject  to  any  restrictions  whatever,  except  such  as  rest 
in  the  discretion  of  the  aulliority  which  exercises  it.  It  reaches 
to  every  trade  or  occupation  ;  to  every  object  of  industry,  use, 
or  enjoyment  J  to  every  species  of  possession  ;  and  it  imposes  a 
burden  which,  in  case  of  failure  to  discharge  it,  may  be  followeJ 
by  seizuT{>  and  sale  or  confiscation  of  property.  No  attribute  uf 
Bovereignty  is  more  pervading,  and  at  no  point  does  the  power 
of  the  government  affect  more  constantly  and  intimately  all  tho 
rulntions  of  life  than  through  the  exactions  made  under  it. 

Taxes  are  defined  to  be  burdens  or  charges  imposed  by  tliu 
legislative  power  upon  persons  or  property,  to  raise  money  for 
public  purposes.'  The  power  to  tax  rests  upon  necessity,  aad  ii 
inherent  in   every  sovereignty.     The  legislature  of  every  free 
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f  taxing  the  people  and  their  property  is  essential  to  the  very 
xistence  of  government,  and  may  be  legitimately  exercised  on 
he  objects  to  which  it  is  applicable  to  the  utmost  extent  to 
rhich  the  government  may  choose  to  carry  it.  The  only  secu- 
ity  against  the  abuse  of  this  power  is  found  in  the  struo- 
ure  of  the  government  itself.  In  imposing  a  *  tax,  the  [*  480] 
egislature  acts  upon  its  constituents.  This  is,  in  general, 
.  sufficient  security  against  erroneous  and  oppressive  taxation. 
The  people  of  a  State,  therefore,  give  to  their  government  a  right 
f  taxing  themselves  and  their  property ;  and  as  the  exigencies  of 
be  government  cannot  be  limited,  they  prescribe  no  limits  to  the 
icercise  of  this  right,  resting  confidently  on  the  interest  of  the 
(gislator,  and  on  the  influence  of  the  constituents  over  their 
)presentative,  to  guard  them  against  its  abuse."  ^ 
And  the  same  high  authority  has  said  in  another  case :  ^^  The 
ower  of  legislation,  and  consequently  of  taxation,  operates  on 
11  persons  and  property  belonging  to  the  body  politic.  This  is 
Q  original  principle,  which  has  its  foundation  in  society  itself. 
b  is  granted  by  all  for  the  benefit  of  all.  It  resides  in  the  gov- 
mment  as  part  of  itself,  and  need  not  be  reserved  where  prop- 
rty  of  any  description,  or  the  right  to  use  it  in  any  manner,  is 
ranted  to  individuals  or  corporate  bodies.  However  absolute 
fie  right  of  any  individual  may  be,  it  is  still  in  the  nature  of  that 
ight  that  it  must  bear  a  portion  of  the  public  burdens,  and  that 
ortion  must  be  determined  by  the  legislature.  This  vital  power 
lay  be  abused ;  but  the  interest,  wisdom,  and  justice  of  the  rep- 
3sentative  body,  and  its  relations  with  its  constituents,  furnish 
[le  only  security  against  unjust  and  excessive  taxation,  as  well  as 
Bfainst  unwise  taxation."^  And  again,  the  same  judge  sa}'S  it  is 
unfit  for  the  judicial  department  to  inquire  what  degree  of  tax- 
tion  is  the  legitimate  use,  and  what  degree  may  amount  to  the 
buse,  of  the  power."  ^  And  the  same  general  views  have  been 
•equently  expressed  in  other  eases.* 

^  McCulloch  0,  Maryland,  4  Wheat.  478 ;    Wingate  v.    Sluder,   6  Jones, 

2S.  Law,  552;  Herrick  v,  Randolph,  13 

^  Providence  Bank  v,  Billings,  4  Vt.  529;  Armington  v.  Bamet,  15  Vt. 

et.  561.  745;    Thomas  v.  Leland,  24  Wend. 

*  McCulloch  0.  Maryland,  4  Wheat.  65;  People  v.  Mayor,  &c.  of  Brook* 

JO.  lyn,  4  N.  Y.  425;  Portland  Bank  ». 

«  Kirbyv.  Shaw,  19  Penn.  St.  260;  Apthorp,    12    Mass.    252;     Western 

harpless  V.  Mayor,  &c.,  21  Penn.  St.  Union  Telegraph  Co.  v,  Mayer,  28 

38;   Weister  v.  Hade,  52  Penn.  St.  Ohio,  n.  s.  521. 
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Notwithstanding  the  pervading  nature  of  this  power,  there  m 
sorae  things  under  our  system  of  government  which,  by  necessary 
implication,  are  exempted  from  its  exercise.     Thus,  the  Statei 
cannot  tax  the  agencies  of  the  general  government ;  for,  if  thej 

could,  it  would  be  within  their  power  to  impose  taxati(» 
[*  481]  to  an  extent  that  might  cripple,  if  not  wholly  defeat,  •  the 

operations  of  the  national  authorities  within  their  proper 
sphere  of  action.  ^^  That  the  power  to  tax,"  says  Chief  Jostioe 
Marshall^  "  involves  the  power  to  destroy ;  that  the  power  to 
destroy  may  defeat  and  render  useless  the  power  to  create ;  that 
there  is  a  plain  repugnance  in  conferring  on  one  government  a 
power  to  control  the  constitutional  measures  of  another,  whid 
other,  with  respect  to  those  very  measures,  is  declared  to  bo 
supreme  over  that  which  exerts  the  control,  —  are  propoeidoiit 
not  to  be  denied.'*  And  referring  to  the  argument  that  confi- 
dence in  the  good  faith  of  the  State  governments  must  forbid  our 
indulging  the  anticipation  of  such  consequenceii,  he  adds:  ^^Bat 
all  inconsistencies  are  to  be  reconciled  by  the  magic  word,  — cod- 
fidence.  Taxation,  it  is  said,  does  not  necessarily  and  unavoid* 
ably  destroy.  To  cany  it  to  the  excess  of  destruction  would  be 
an  abuse,  to  presume  which  would  banish  that  confidence  which 
is  essential  to  all  government.  But  is  this  a  case  of  confidence? 
Would  the  people  of  any  one  State  trust  those  of  another  with  a 
power  to  control  the  most  insignificant  operations  of  their  State 
government?  We  know  they  would  not.  Why  then  should  we 
suppose  that  the  people  of  any  one  State  would  be  willing  to  trust 
those  of  another  with  a  j)Ower  to  control  the  operations  of  a  gov- 
ernment to  which  they  have  confided  their  most  important  and 
most  valuable  interests  ?  In  the  legislature  of  the  Union  alone 
are  all  represented.  The  legislature  of  the  Union  alone,  there- 
fore, can  be  trusted  by  the  people  with  the  power  of  controlling 
measures  which  concern  all,  in  the  confidence  that  it  will  not  be 
abused.     This,  then,  is  not  a  case  of  confidence."  ^ 

1  McCulloch  V.  Maryland,  4  Wheat  the  Constitution  generally,  we  shall 

431.     The  case  involved  the  right  of  find  it  capable  of  changing  totally  the 

the  State  of  Maryland  to  impose  taxes  character  of  that  instrument.     We 

upon  the  operations,  within  its  limits,  shall  find   it  capable  of  arresting  aU 

of  the  Bank   of  the   United   States,  the  measures  of  the  government,  and 

created    by   authority    of    Congress,  of  prostrating  it  at  the  foot  of  the 

**  If,*'   continues  the   Chief   Justice,  States.     The    American  people  haw 

**we  apply  the   principle  for  which  declared  their  Constitution,  and  the 

the  State   of  Maryland  contends  to  laws  made  in  pursuance  thereof,  to  be 
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♦  It  follows  as  a  logical  result  from  this  doctrine  that  [♦  482] 
if  the  Congress  of  the  Union  may  constitutionally  create 
a  Bank  of  the  United  States,  as  an  agency  of  the  national  gov- 
ernment in  the  accomplishment  of  its  constitutional  purposes,  any 
power  of  the  States  to  tax  such  bank,  or  its  property,  or  the 
means  of  performing  its  functions,  is  precluded  by  necessary  im- 
plication.^ For  the  like  reasons  a  State  is  prohibited  from  taxing 
an  officer  of  the  general  government  for  his  office  or  its  emolu- 
ments ;  since  such  a  tax,  having  the  effect  to  reduce  the  compen- 
sation for  the  services  provided  by  the  act  of  Congress,  would  to 
that  extent  conflict  with  such  act,  and  tend  to  neutralize  its  pur- 
pose.' So  the  States  may  not  impose  taxes  upon  the  obligations 
or  evidences  of  debt  issued  by  the  general  government  upon  the 
loans  made  to  it,  unless  such  taxation  is  permitted  by  law  of  Con- 
gress,, and  then  only  in  the  manner  such  law  shall  prescribe,  — 
any  such  tax  being  an  impediment  to  the  operations  of  the  gov- 
ernment in  negotiating  loans,  and,  in  greater  or  less  degree  in 
proportion  to  its  magnitude,  tending  to  cripple  and  embarrass  the 
national  power.'    The  tax  upon  the  national  securities  is  a  tax 


supreme;  but  this  principle  would 
transfer  the  supremacy  in  fact  to  the 
States.  If  the  States  may  tax  one 
instrument  employed  by  the  govern- 
ment in  the  execution  of  its  powers, 
they  may  tax  any  and  every  other 
iustruraent.  They  may  tax  the  mail; 
they  may  tax  the  mint ;  they  may  tax 
patent  rights ;  they  may  tax  the  pa- 
pers of  the  custom-house;  they  may 
tax  judicial  process ;  they  may  tax  all 
the  means  employed  by  the  govern- 
ment to  an  excess  which  would  defeat 
all  the  ends  of  government.  This 
was  not  intended  by  the  American 
people.  They  did  not  design  to  make 
their  government  dependent  on  the 
States."  In  Veazie  Bank  v.  Fenno, 
8  Wall.  533,  it  was  held  competent 
for  Congress,  in  aid  of  the  circulation 
of  the  national  banks,  to  impose  re- 
straints upon  the  circulation  of  the 
State  banks  in  the  form  of  taxation. 
Perhaps  no  other  case  goes  so  far  as 
this,  in  holding  that  taxation  may  be 
imposed  for  other  purposes  than  the 


raising  of  revenue,  though  the  levy 
of  duties  upon  imports  with  a  view 
to  incidental  protection  to  domestic 
manufactures  is  upon  a  similar  prin- 
ciple. 

^  McCuUoch  V.  Maryland,  4  Wheat. 
816 ;  Osbom  v.  United  States  Bank, 
0  Wheat.  738;  Dobbins  v.  Commis- 
sioners of  Erie  Co.,  16  Pet.  485.  But 
the  doctrine  which  exempts  the  in- 
strumentalities of  the  general  gov- 
ernment from  the  influence  of  State 
taxation,  being  founded  on  the  im- 
plied necessity  for  the  use  of  such 
instruments  by  the  government,  such 
legislation  as  does  not  impair  the 
usefulness  or  capability  of  such  in- 
struments to  serve  the  government, 
is  not  within  the  rule  of  prohibition. 
National  Bank  v.  Commonwealth,  9 
Wall.  353 ;  Thompson  v.  Pacific  R.  B. 
Co.,  9  Wall.  579. 

3  Dobbins  v.  Commissioners  of 
Erie  Co.,  16  Pet.  435, 

*  Weston  V.  Charleston,  2  Pet. 
449;    Bank    of    Commerce   v.  New 
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upon  the  exercise  of  the  power  of  Congress  *'*'  to  borrow  moncij 
on  the  credit  of  the  United  States.''     The  exercise  of  thispo^nit 
is  interfered  with  to  the  extent  of  the  tax  imposed  under  StaltA 
authority ;  and  the  liability  of  the  certificates  of  stock  or  othcf 
securities  to  taxation  by  a  State,  in  the  hands  of  individualii 
would  necessarily  afiFect  their  value  m   market,  and   therefon 
affect  the  free  and  unrestrained  exercise  of  the  power.    *^  If  the 
right  to  impose  a  tax  exists,  it  is  a  right  which,  in  its  nature,  ac- 
knowledges no  limits.     It  may  be  carried  to  any  extent  within  the 
jurisdiction  of  the  State  or  corporation  which  imposes  it,  wiudi 

the  will  of  such  State  or  corporation  may  prescribe."  ^ 
[*  483]      *  If   the  States  cannot  tax  the  means  by  which  the 

national  government  performs  its  functions,  neither,  tm 
the  other  hand  and  for  the  same  reasons,  can  the  latter  tax  the 
agencies  of  the  State  governments.  ^'  The  same  supreme  power 
which  established  the  departments  of  the  general  govemmeBt 
determined  that  the  local  governments  should  also  exist  Cdr  their 
own  purposes,  and  made  it  impossible  to  protect  the  people  in 
their  common  interests  without  them.  Each  of  these  sevenl 
agencies  is  confined  to  its  own  sphere,  and  all  are  strictly  8abo> 
dinate  to  the  constitution  which  limits  them,  and  independent  of 
other  agencies,  except  as  thereby  made  dependent.  There  ii 
nothing  in  the  Constitution  [of  the  United  States]  which  can  be 
made  to  admit  of  any  interference  by  Congress  with  the  secure 
existence  of  any  State  authority  within  its  lawful  bounds.  And 
any  such  interference  by  the  indirect  means  of  taxation  is  quite 
as  much  beyond  the  power  of  the  national  legislature  as  if  the 
interference  were  direct  and  extreme."  ^     It  has  therefore  been 


York  City,  2  Black,  620 ;  Bank  Tax 
Case,  2  Wall.  200 ;  Van  Allen  v.  As- 
sessors, 3  Wall.  573 ;  People  v.  Com- 
missioners, 4  Wall.  244;  Bradley  v. 
People,  4  Wall.  459;  The  Banks  v. 
The  Mayor,  7  Wall.  16;  Bank  v.  Su- 
pervisors, 7  Wall.  26.  For  a  kindred 
doctrine,  see  State  v.  Jackson,  33 
N.  J.  450. 

1  Weston  V.  Charleston,  4  Pet. 
449;  Bank  of  Commerce  v.  New  York 
City,  2  Black,  631  ;  Bank  Tax  Case, 
2  Wall.  200;  Society  for  Savings  v, 
Coite,  6  Wall.  594.     Revenue  stamps 


are  not  taxable.  Palfrey  v.  BofttoOf 
101  Mass.  329.  Nor  United  StatN 
treasury  notes.  Montgomery  County 
V.  Elston,  32  Ind.  27. 

3  Fifield  17.  Close,  15  Mich.  5M. 
**  In  respect  to  the  reserved  poweBt 
the  State  is  as  sovereign  and  inde- 
pendent as  the  general  government 
And  if  the  means  and  iostrumen- 
talities  employed  by  that  governrawit 
to  carry  into  operation  the  powen 
granted  to  it  are  necessarily,  aik)  for 
the  sake  of  self-preservation,  exempt 
from  taxation  by  the  States,  wbj  ars 
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that  the  law  of  CoDgress  requiring  judicial  process  to  be 
>ed  could  not  constitutionally  be  applied  to  the  process  of 
•tate  courts;  since  otherwise  Congress  might  impose  such 
stions  upon  the  State  courts  as  would  put  an  end  to  their 
ive  action,  and  be  equivalent  practically  to  abolishing  them 
)iher.^     And   a  similar    ruling    has  been  made  in  other 


1086  of  the  States  depending 
their  reserved  powers,  for  like 
8,  equally  exempt  from  federal 
>n?  Their  unimpaired  exist- 
Q  the  one  case  is  as  essential  as 
i  other.  It  is  admitted  that 
is  no  express  provision  in  the 
tntion  that  prohibits  the  general 
jnent  from  taxing  the  means 
istrumentalities  of  the  States, 
there  any  prohibiting  the  States 
taxing  the  means  and  instru- 
lities  of  that  government.  In 
GUies  the  exemption  rests  upon 
sury  implication,  and  is  upheld 

great  law  of  self-preservation ; 

government,  whose  means  em- 

in  conducting  its  operations, 
feet  to  the  control  of  another 
istinct  government,  can  only 
t  the  mercy  of  that  government, 
hat  avail  are  these  means  if 
r  power  may  tax  them  at  dis- 
i?"    Per  NeUon,  J.,  in  Col- 

V.  Day,.  11  WaU.  124.  See 
^ard  ».  Maryland,  12  Wall.  418, 
Etailroad    Co.   o.   Peniston,   18 

5;  Freedman  v,  Sigel,  10 
.   327. 

barren  ».  Paul,  22  Ind.  279; 
V.  Estate  of  Keep,  19  Wis.  369; 

V.  Close,  15  Mich.  505;  Union 
p.  Hill,  3  Cold.  (Tenn.)  325; 
V.  Short,  40  Ala.  796;  Moore  v. 

105  Mass.  49;  s.  c.  7  Am.  Rep. 

has  been  repeatedly  decided 
tie  act  of  Congress  which  pro- 
;hat  certain  papers  not  stamped 
not  be  received  in  evidence 
t>e  limited  in  its  operation  to 
(deral   courts.      Carpenter    v. 


Snelling,  97  Mass.  452;  Green  v. 
Holway,  101  Mass.  250;  s.  c.  3  Am. 
Rep.  339;  Clemens  v.  Conrad,  19 
Mich.  170;  Haight  v.  Grist,  64  N.  C. 
739;  Griffin  v.  Ranney,  35  Conn.  239; 
People  17.  Gates,  43  N.  Y.  40 ;  Bowen 
t;.  Byrne,  55  111.  467;  Hale  v.  Wilkin- 
son, 21  Grat.  75;  Atkins  v.  Plympton, 
44  Vt.  21;  Bumpas  ».  Taggart,  20 
Ark.  398;  s.  c.  7  Am.  Rep.  623: 
Sammons  v.  Holloway,  21  Mich.  162 ; 
s.  c.  4  Am.  Rep.  465;  Duffy  v.  Hob- 
son,  40  Cal.  240;  Sporrer  v,  Eifler, 
1  Heisk.  633;  McElvain  v.  Mudd,  44 
Ala.  48;  s.  c.  4  Am.  Rep.  106;  Bur- 
son  V,  Huntington,  21  Mich.  415; 
B.  0.  4  Am.  Rep.  497  ;  Davis  r. 
Richardson,  45  Miss.  499;  8.  c.  7 
Am.  Rep.  732  ;  Hunter  r.  Cobb,  6 
Bush,  239;  Craig  v.  Dunmock,  47  111. 
308;  Moore  r.  Moore,  47  N.  Y.  467; 
8.  c.  7  Am.  Rep.  466.  Several  of 
these  cases  have  gone  still  farther, 
and  declared  that  Congress  cannot 
preclude  parties  from  entering  into 
contracts  permitted  by  the  State  laws, 
and  that  to  declare  them  void  was  not 
a  proper  penalty  for  the  enforcement 
of  tax  laws.  Congress  connot  make 
void  a  tax  deed  issued  by  a  State. 
Sayles  v,  Davis,  22  Wis.  225.  Nor 
require  a  stamp  upon  the  official 
bonds  of  State  officers.  State  v. 
Garton,  32  Ind.  1.  Nor  tax  the  salary 
of  a  State  officer.  Day  r.  Buffington, 
Am.  Law  Rev.  Oct.  1870,  176;  8.  o. 
in  error,  11  Wall.  113 ;  Freedman  v, 
Sigel,  10  Blatch.  327.  Nor  forbid 
the  recording  of  an  unstamped  in- 
strument under  the  State  laws. 
Moore  v.  Quirk,  105  Mass.  49 ;  8.  c. 
7   Am.  Rep.  499.     '« Power  to  tax 


.ik. 


7B.  XIV.]  THE  POWEB  OP  TAXATION.  605 

ITongress,  lay  any  imposts  or  duties  on  imports  or  exports,  except 
irhat  may  be  absolutely  necessary  for  executing  its  inspection  laws." 
This  prohibition  has  led  to  some  difficulty  in  its  practical  applica- 
tion.    Imports,  as  such,  are  not  to  be  taxed  generally,  but  it  was 
not  the  purpose  of  the  Constitution  to  exclude  permanently  from 
the  sphere  of  State  taxation  all  property  brought  into  the  country 
from  abroad  ;  and  the  difficulty  encountered  has  been  met  with  in 
endeavoring  to  indicate  with  sufficient  accuracy  for  practical  pur- 
poses the  point  of  time  at  which  articles  imported  cease  to  be 
regarded  as  imports  within  the  meaning  of  the  prohibition.     In 
general  terms  it  has  been  said  that  when  the  importer  has  so  acted 
upon  the  thing  imported  that  it  has  become  incorporated  and 
mixed  up  with  the  mass  of  propeily  in  the  country,  it  has  perhaps 
lost  its  distinctive  character  as  an  import,  and  has  become  sub- 
ject to  the  taxing  power  of  the  State ;  but  that  while 'remaining 
the  property  of  the  importer,  in  his  warehouse,  in  the 
original  form  or  package  in  which  it  was  *  imported,  a  [*  486] 
tax  upon  it  is  too  plainly  a  duty  on  imports  to  escape  the 
prohibition  in  the  Constitution.^    And  in  the  application  of  this 
rule  it  was  declared  that  a  State  law  which,  for  revenue  pur- 
poses, required  an  importer  to  take  a  license  and  pay  fifty  dollars 
before  he  should  be  permitted  to  sell  a  package  of  imported 
goods,  was  equivalent  to  laying  a  duty  upon  imports.     It  has  also 
been  held  in  another  case,  that  a  stamp  duty  imposed  by  the  leg- 
islature of  California  upon  bills  of  lading  for  gold  or  silver,  trans- 
ported from  that  State  to  any  port  or  place  out  of  the  State,  was 
in  effect  a  tax  upon  exports,  and  the  lAw  was  consequently  void.^ 
Congress  also  is  vested  with  power  to  regulate  commerce ;  but 
tiiis  power  is  not  so  far  exclusive  as  to  prevent  regulations  by  the 
States  also,  when  they  do  not  conflict  with  those  established  by 
Congress.'    The  States  may  unquestionably  tax  the  subjects  of 
commerce ;  and  no  necessary  conflict  with  that  complete  control 
which  is  vested  in  Congress  appears  until*the  power  is  so  exercised 
as  to  defeat  or  embarrass  the  congressional  legislation.     Where 

^  Brown  v.  Maryland,  12  Wheat.  Bruroagim    v.    Tillinghast,   18    Cal. 

441,  per  Marshall,  Cb.  J.  265;  Garrison  v,  Tillinghast,  18.  Cal. 

•  Almy  V,  People,  24  How.  169.  404;  Ex  parte  MRTtin,  7  Nev.  140. 
See  what  is  said  of  this  case  in  Wood-  *  Cooley  v.  Board  of  Wardens,  12 
raff  9.  Parham,  8  Wall.  123, 137.   And  How.  299.     See  also  Wilson  v.  Black- 
compare  Jackson  Iron  Co.  v.  Audi-  bird  Creek  Marsh  Co.,  2  Pet.  245. 
tor-Genend,  82  Mich.  488.     See  also 


m.  xrv.] 


THE  POWER  OF  TAXATION. 


607 


iederal  judge  at  an  early  day,^  and  the  same  doctrine  has  been 
ecently  affirmed  by  the  federal  Supreme  Court.^  As  the  States 
jre  forbidden  to  pass  any  laws  impairing  the  obligation  of  eon- 
racts,  they  are  of  course  precluded  from  levying  any  taxes  which 
rould  have  that  effect.  Therefore,  as  was  shown  in  a  previous 
chapter,  if  the  State  by  any  valid  contract  has  obligated  itself 
lot  to  tax  particular  property,  or  not  to  tax  beyond  a  certain 
ate,  a  tax  in  disregard  of  the  obligation  is  void.'  It  is  also  held 
hat  to  tax  in  one  State  contracts  owned  in  another  impairs  their 
obligation,  even  though  they  are  made  and  payable  in  the  State 
mposing  the  tax,  and  are  secured  by  mortgage  in  that  State.^ 

Having  thus  indicated  the  extent  of  the  taxing  power,  it  is 
lecessary  to  add  that  certain  elements  are  essential  in  all  taxa- 
ion,  and  that  it  will  not  follow  as  of  course,  because  the  power 
I  80  vast,  that  every  thing  which  may  be  done  under  pretence  of 
ts  exercise  will  leave  the  citizen  without  redress,  even  though 
here  be  no  conflict  with  express  constitutional  inhibitions.  Every 
bing  that  may  be  done  under  the  name  of  taxation  is  not  neces- 
arily  a  tax ;  and  it  may  happen  that  an  oppressive  burden 
mposed  by  the  government,  when  it  comes  to  be  carefully  scru- 
inized,  will  prove,  instead  of  a  tax,  to  be  an  unlawful  confisca- 
ion  of  property,  unwarranted  by  any  principle  of  constitutional 
government. 

In  the  first  place,  taxation  having  for  its  only  legitimate  object 
;he  raising  of  money  for  public  purposes  and  the  proper  needs  of 
jrovernment,  the  exaction  of  moneys  from  the  citizens  for  other 
purposes  is  not  a  proper  exercise  of  this  power,  and  must  there- 
fore be  unauthorized.  In  this  place,  however,  we  do  not  use  the 
word  public  in  any  narrow  and  restricted  sense,  nor  do  we  mean 


^  Washington^  J.,  in  Corfield  v, 
Coryell,  4  Wash.  C.  C.  380.  And 
lee  Campbell  v,  Morris,  3  H.  &  McH. 
)54;  Ward  v.  Morris,  4  H.  &  McH. 
140;  and  other  cases  cited,  ante,  p. 
*16,  note.  See  also  Oliver  v.  Wash- 
\ngton  Mills,  11  Allen,  2G8. 

«  Wardr.  Maryland,  12  Wall.  430; 
Case  of  State  Tax  on  Foreign  Held 
Bonds,  15  Wall.  300.  Since  the 
above  decisions  it  has  been  held  com- 
petent for  the  State  to  levy  a  tax  on 
the  bunness  of  those  dealing  in  articles 


**not  the  growth,  produce,  or  manu- 
facture of  the  State."  State  v.  Wel- 
ton,  55  Mo.  288 ;  State  v,  Hodgdon, 
41  Vt.  139. 

'  See  ante,  p.  *280,  and  cases  cited 
in  note. 

*  State  Tax  on  Foreign  Held 
Bonds,  15  Wall.  300.  See  also  Rail- 
road Co.  V.  Jackson,  7  Wall.  262; 
Oliver  v.  Washington  Mills,  11  Allen, 
268.  Compare  Catlin  v.  Hull,  21  Vt. 
152;  Jenkins  v,  Charleston,  5  S.  C. 
N.  8.  393. 


608 


CONSTITUTIONAL  LIMITATIONS. 


[CH- 


to  be  understood  that  whenever  the  legislature  shall  overstep 
legitimate  bounds  of  their  authority,  the  case  will  be  such 
the  courts  can  interfere  to  arrest  their  action.     There  are  e 
cases  of  unconstitutional   action  by  the  representatives  o 
people  which  can  be  reached  only  through  the  ballot-box  ^ 
there  are  other  cases  where  the  line  of  distinction  between 
which  is  allowable  and  that  which  is  not  is  so  faint  and  sha* 
that  the  decision  of  the  legislature  must  be  accepted  as 

even  though  the  judicial  opinion  might  be  different. 
[*488]  there  are  still  other  cases  where  *it  is  entirely  po^^^i/ 

for  the  legislature  so  clearly  to  exceed  the  boimds  o^  '^^ 
authority  that  we  cannot  doubt  the  right  of  the  courts  to  loUii, 
fere  and  check  what  can  only  be  looked  upon  as  ruthless  eiftxb 
tion,  provided  the  nature  of  the  case  is  such  that  judicial  ^roam 
can  afford  relief.     An  unlimited  power  to  make  any  and  emj 
thing  lawful  which  the  legislature  might  see  fit  to  call  taxatioD, 
would  be,  when  plainly  stilted,  an  unlimited  power  to  pluodflt 
the  citizen.^  • 

It  must  always  be  conceded  that  the  proper  authority  to  dete^ 
mine  what  should  and  what  should  not  properly  constitute  i 
public  burden  is  the  legislative  department  of  the  State.  Thii 
is  not  only  true  for  the  State  at  large,  but  it  is  true  also  in  respeel 
to  each  municipality  or  political  division  of  the  State  ;  these  iih 
ferior  corporate  existences  having  only  such  authority  in  this 
regard  as  the  legislature  shall  confer  upon  them.^  And  in  dete^ 
mining  this  question,  the  legislature  cannot  be  held  to  anj 
narrow  or  technical  rule.  Certain  expenditures  are  not  only 
absolutely  necessary  to  the  continued  existence   of  the  govern- 


'j«My 


1  Tyson  v.  School  Directors,  61 
Penn.  St.  9;  Morford  v.  Unger,  8 
Iowa,  92  ;  Talbot  v.  Hudson,  16  Gray, 
421 ;  Hansen  v,  Vernon,  27  Iowa,  28; 
Allen  V.  Jay,  00  Me.  139;  s.  c.  11 
Ara.  Rep.  185;  Ferguson  t?.  Landraw, 
5  Bush,  230;  People  v.  Township 
Board  of  Salem,  21  Mich.  459; 
Washhigton  Avenue,  69  Penn.  St. 
353;  s.  c.  8  Am.  Rep.  255.  *»  It  is 
the  clear  right  of  every  citizen  to  in- 
sist that  no  unlawful  or  unauthorized 
exaction  shall  be  made  upon  him  un- 
der the  guise  of  taxation.    If  any  such 


illegal  encroachment  is  attempted,  he 
can  always  invoke  the  aid  of  the  jt* 
dicial  tribunals  for  his  protection,  and 
prevent  his  money  or  other  property 
from  being  taken  and  appropriitod 
for  a  purpose  and  in  a  manner  not 
authorized  by  the  Constitution  ind 
laws.*'  Per  Bigelow,  Ch.  J.,  in  Free- 
land  V,  Hastings,  10  Allen,  575.  See 
Hooper  v.  Emery,  14  Me.  879;  Peo- 
ple V.  Suprs  of  Saginaw,  26  Mich.  2i 
*  Litchfield  v.  Vernon,  41  N.  Y. 
123.  See  ante,  p.  *230,  and  caM 
cited  in  note  to  p.  *489. 
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ment,  bat  as  a  matter  of  policy  it  may  sometimes  be  proper  and 
wise  to  assume  other  burdens  which  rest  entirely  on  considera- 
tions of  honor,  gratitude,  or  charity.  The  officera  of  government 
most  be  paid,  the  laws  printed,  roads  constnicted,  and  public 
buildings  erected ;  but  with  a  view  to  the  general  well-being  of 
society,  it  may  also  be  important  that  the  children  of  the  State 
should  be  educated,  the  poor  kept  from  starvation,^  losses  in  the 
public  service  indemnified,  and  incentives  held  out  to  faithful  and 
fearless  discharge  of  duty  in  the  future,  by  the  payment  of  pen- 
sions to  those  who  have  been  faithful  public  servants  in  the  past. 
There  will  therefore  be  necessary  expenditures,  and  expenditures 
which  rest  upon  considerations  of  policy  alone ;  and  in  regard  to 
the  one  as  much  as  to  the  other,  the  decision  of  that  department 
to  which  alone  questions  of  State  policy  are  addressed,  must  be 
accepted  as  conclusive. 

Very  strong  language  has  been  used  by  the  courts,  in  some  of 
the  cases  on  this  subject.     In  a  case  where  was  ques- 
tioned the  *  validity  of  the  State  law  confirming  township  [*  489] 
action  which  granted  gratuities  to  persons  enlisting  in 
the  military  service  of  the  United  States,  the  Supreme  Court  of 
Connecticut  assigned  the  following  reasons  in  its  favor :  — 

**  In  the  first  place,  if  it  be  conceded  that  it  is  not  competent 
for  the  legislative  power  to  make  a  gift  of  the  common  property, 
or  of  a  sum  of  money  to  be  raised  by  taxation,  where  no  possible 
public  benefit,  direct  or  indirect,  can  be  derived  therefrom,  such 
exercise  of  the  legislative  power  must  be  of  an  extraordinary 
character  to  justify  the  interference  of  the  judiciary  ;  and  this  is 
not  that  case. 

^  Second.  If  there  be  the  least  possibility  that  making  the 
gift  will  be  promotive  in  any  degree  of  the  public  welfare,  it  be- 
comes a  question  of  policy,  and  not  of  natural  justice,  and  the 
detei-mination  of  the  legislature  is  conclusive.  And  such  is  this 
case.  Such  g^fts  to  unfortunate  classes  of  society,  as  the  indi- 
gent blind,  the  deaf  and  dumb,  or  insane,  or  grants  to  particular 
colleges  or  schools,  or  grants  of  pensions,  swords,  or  other 
mementos  for  past  services,  involving  the  general  good  indi- 

^  Taxes  cannot  be  levied  to  donate  authorities  have  no  supervision  and 

to  benevolent  and  charitable  societies,  control.     So  held  in  an  able  opinion 

iHiich  are  controlled  by  private  indi-  in  St.  Mary's   Industrial  School  v. 

vidnalSy  and  over  which  the  public  Brown,  45  Md.  810. 
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But  we  think  it  clear  in  the  words  of  the  Supreme  Court  of 
Wisconsin,  that  ^^  the  legislature  cannot  ...  in  the  form  of  a 
tax,  take  the  money  of  the  citizen  and  give  to  an  individual,  the 
public  interest  or  welfare  being  in  no  way  connected  with  the 
transaction.  The  objects  for  which  money  is  raised  by  taxation 
must  be  public,  and  such  as  subserve  the  common  interest  and 
well-being  of  the  community  required,  to  contribute."^  Or,  as 
stated  by  the  Supreme  Court  of  Pennsylvania,  *'  the  legislature 
has  no  constitutional  right  to  •  •  .  levy  a  tax,  or  to  authorize  any 
municipal  corporation  to  do  it,  in  order  to  raise  funds  for  a  mere 
private  purpose.  No  such  authority  passed  to  the  assembly  by 
the  general  grant  of  the  legislative  power.  This  would  not  be 
legislation.  Taxation  is  a  mode  of  raising  revenue  for  public 
purposes.  When  it  is  prostituted  to  objects  in  no  way  connected 
with  the  public  interest  or  welfare,  it  ceases  to  be  taxation  and 
becomes  plunder.  Transferring  money  from  the  owners  of  it 
into  the  possession  of  those  who  have  no  title  to  it,  though  it  be 
done  under  the  name  and  form  of  a  tax,  is  unconstitutional  for 
all  the  reasons  which  forbid  the  legislature  to  usurp  any  other 
power  not  granted  to  them."  *  And  by  the  same  court,  in  a  still 
later  case,  where  the  question  was  whether  the  legislature  could 
lawfully  require  a  municipality  to  refund  to  a  bounty  association 
the  sums  which  they  had  advanced  to  relieve  themselves  from  an 
impending  military  conscription,  ^^  such  an  enactment  would  not 
be  legislation  at  all.  It  would  be  in  the  nature  of  judicial  action, 
it  is  true,  but  wanting  the  justice  of  notice  to  parties  to  be  af- 
fected by  the  hearing,  trial,  and  all  that  gives  sanction  and  force 
to  regular  judicial  proceedings ;  it  would  much  more  resemble 
an  imperial  rescript  than  constitutional  legislation :  first,  in  declar- 
ing an  obligation  where  none  was  created  or  previously  existed ; 
and  next,  in  decreeing  payment,  by  directing  the  money  or  prop- 
erty of  the  people  to  be  sequestered  to  make  the  payment.  The 
l^islature  can  exercise  no  such  despotic  functions."^ 

a  dam,  with  the  privilege  afterwards  ions  of  Judges,  58  Me.  590 ;  Moulton 

at  discretion  to  devote  it  to  either  a  v,  Raymond,  60  Me.  121 ;  post,  p.  *494 

public  or  private  purpose ;  but  the  pub-  and  note. 

lie  purpose  must  appear.     Attorney-         *  Per  Blacky  Ch.  J.,  in  Sharpless 

General  v.  £au  Claire,  37  Wis.  400.  v.  Mayor,  &c.,  21  Penn.  St.  168.    See 

1  Per  Dixon,  Ch.  J.,  in  Brodhead  Opinions  of  Judges,  58  Me.  590. 
«.  Milwaukee,  19  Wis.  652.     See  also         *  Tyson   v.    School   Directors   of 

Lunsdenv.  Cross,  10  Wis.  282;  Opin-  Halifax,  51  Penn.  St.  9.    See  also 
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[*  491]      *  The  Supreme  Court  of  Michigan  has  proceeded  upon 
the  same  principle  in  a  recent  case.     The  State  is  forbid- 

Grim  v.  Weisenburg  School  District,  defence  of  the  suits  mentioned.   R 

67  Penn.  St.  433.     The  decisions  in  authorized  the  commissioners  to  nub 

Miller    r.    Grandy,    13    Mich.    540,  an  award,  which  was  to  be  filed  with 

Crowell  V.  Hopkinton,  45  N.  H.  0,  the  county  clerk,  and  the  board  d 

and  Shackford  v.  Newington,  46  N.  supervisors  were    then    required,  it 

H.  415,  so  far  as  they  hold  that  a  their  next  annual  meeting,  to  app(v- 

bounty  law  is  not  to  be  held  to  cover  tion  the  amount  of  the  award  spoa 

moneys  before  advanced  by  an  indi-  the  taxable  property  of  the  town  d 

vidual  without   any    pledge    of    the  Guilford,  and  provide  for  its  colle^ 

public  credit,  must  be  held  referable,  tion   in    the  same  manner  as  otfaer 

we  think,  to  the  same  principle.     We  taxes  are  collected.     The  vaUditf  of 

are  aware  that  there  are  some  cases,  this  act  was  affirmed.    It  was  reguded 

the  doctrine  of  which  seems  opposed  as  one  of  those  of  which  Dfntb,  J., 

to  those  we  have  cited,  but  perhaps  says,  *'The  statute  book  isfnll,  po^ 

a  careful  examination  will  enable  us  haps  too  full,  of  laws  awarding  damft- 

to  harmonize  them  all.     One  of  these  ges  and  compensation  of  varionskmft 

is   Guilford  v.   Supervisors   of   Che-  to  be  paid  by  the  public  to  indifidoilii 

nango,  18  Barb.  615,  and  13  N.  Y.  who  had  failed  to  obtain  what  ibey 

143.    The  facts  iu  that  case  were  as  considered  equitably  due  to  them  \ij 

follows:  Cornell  and  Clark  were  for-  the  decision  of  administrative  offioen 

merly  commissioners  of  highways  of  acting  under  the  provisions  of  fonmr 

the  town  of  Guilford,  and  as  such,  by  laws.     The  courts  have  no  power  to 

direction  of  the  voters  of  the  town,  supervise  or  review  the  doings  of  tfaa 

had  sued  the  Butternut  and  Oxford  legislature  in  such  cases."    Itisip- 

Tumpike  Road  Company.   They  were  parent  that  there  was  a  strong  eqaib- 

unsuccessful  in  the  action,  and  were,  ble  claim  upon  the  township  in  tbii 

after  a  long  litigation,  obliged  to  pay  case  for  the  reimbursement  of  moneys 

costs.     The  town  then  refused  to  re-  expended  by  public  officers  under  the 

imburse  them   these  costs.      Cornell  direction  of   their  constituents,  and 

and  C'lark  sued  the  town,  and,  after  perhaps  no  principle  of  constitutional 

prosecuting  the  action  to  the  court  of  law  was  violated   by  the  legisUtuie 

last  resort,  ascertained  that  they  had  thus  changing  it  into  a  legal  demand, 

no  legal  remedy.     They  then  applied  and  compelling  its  satisfaction.    Mr. 

to  the   legislature,  and  procured  an  Sedgwick  criticises  this  act,  and  says 

act  authorizing  the  question  of  pay-  of  it  that  it  '*  may  be  called  tazatioOi 

ment  or  not  by  the  town  to  be  sub-  but  in  truth  it  is  the  reversal  of  a 

mittcd  to  the  voters  at  the  succeedhig  judicial  decision."      Sedg.   on  Stat 

town  meeting.      The  voters  decided  and   Const.    Law,   414.      There  are 

that  they  would  not  tax  themselves  very  many  claims,  however,  refiling 

for  any  such  purpose.     Another  ap-  in  equity,  which  the  courts  would  be 

plication  was  then   made  to  the  leg-  compelled    to    reject,    but  which  it 

islature,    which    resulted    in    a    law  would  be  very  proper  for  the  legi»- 

authorizing  the  county  judge  of  Che-  lature  to  recognize,  taid  provide  for 

nango  County  to  appoint  three  com-  by   taxation.      Brewster    r.  Uty  of 

missioners,  whose  duty  it  should  be  Syracuse,    19   N.    Y.    116.     Another 

to  hear  and  determine  the  amount  of  case,  perhaps  still  stronger  than  that 

costs  and  expenses  incurred  by  Cor-  of  Guilford    v.   The  Supervisors,  i* 

nell  and  Clark  in  the  prosecution  and  Thomas  v.   Lieland,    24    Wend.  <^> 
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den  by  the  *  constitution  to  engage  in  works  of  public  [*  492] 
improvement,  except  in  the  expenditure  of  grants  or 

PefBons  at  Utica  had  given  bond  to  so  pleaaed,  to  compel  them  to  assume 
pay  the  extraordinary  expense  that  and  discharge  private  claims  not 
would  be  caused  to  the  State  by  equitably  chargeable  upon  them, 
changing  the  junction  of  the  Che-  See  the  New  York  cases  above  re* 
nango  Canal  from  Whitesborough  to  ferred  to  criticised  in  State  v.  Tappan, 
Utica,  and  the  legislature  afterwards  29  Wis.  074,  680.  See  also  Shaw  v. 
passed  an  act  requiring  the  amount  Dennis,  5  Gilm.  416.  The  cases  of 
to  be  levied  by  a  tax  on  the  real  Cheaney  v.  Hooser,  0  B.  Monr.  330; 
property  of  the  city  of  Utica.  The  Sharp's  £x.  v.  Dunavan,  17  B.  Monr. 
theory  of  this  act  may  be  stated  thus:  223;  Maltus  r.  Shields,  2  Met.  (Ky.) 
The  canal  was  a  public  way.  The  553,  will  throw  some  light  on  this 
expense  of  constructing  all  public  general  subject.  The  case  of  Cypress 
ways  may  be  properly  charged  on  the  Pond  Draining  Co.  o.  Hooper,  2  Met. 
community  specially  or  peculiarly  (Ky.)  350,  is  also  instructive.  The 
benefited  by  it.  The  city  of  Utica  Cypress  Pond  Draining  Company  was 
was  specially  and  peculiarly  benefited  incorporated  to  drain  and  keep  drained 
by  having  ^e  canal  terminate  there;  the  lands  within  a  specified  boundary, 
and  as  the  expense  of  construction  at  the  cost  of  the  owners,  and  was 
was  thereby  increased,  it  was  proper  authorized  by  the  act  to  collect  a  tax 
and  equitable  that  the  property  to  be  on  each  acre,  not  exceeding  twenty- 
benefited  should  pay  this  difference,  five  cents  per  acre,  for  that  purpose, 
instead  of  the  State  at  large.  The  for  ten  years,  to  be  collected  by  the 
act  was  sustained  by  the  courts,  and  sheriff.  With  the  money  thus  col- 
it  was  well  remarked  that  the  fact  lected,  the  board  of  managers,  six  in 
that  a  bond  had  been  before  given  number,  named  in  the  act,  was  re- 
aeeoiing  the  same  money  could  not  quired  to  drain  certain  creeks  and 
detract  from  its  validity.  Whether  ponds  within  said  boundary.  The 
this  case  can  stand  with  some  others,  members  of  the  board  owned  in  the 
and  especially  with  that  of  Hampshire  aggregate  3,840  acres,  the  larger 
V.  Franklin,  16  Mass.  83,  we  have  portion  of  which  was  low  land,  sub- 
elaewhere  expressed  a  doubt,  and  it  ject  to  inundation,  and  of  little  or  no 
must  be  conceded  that,  for  the  legis-  value  in  its  then  condition,  but  which 
latore  in  any  case  to  compel  a  mu-  would  be  rendered  very  valuable  by 
nioipality  to  assume  a  burden,  on  the  the  contemplated  draining.  The  cor- 
ground  of  local  benefit  or  local  obli-  porate  boundary  contained  14,621 
gation,  against  the  will  of  the  citizens,  acres,  owned  by  sixty-eight  persons. 
is  the  exercise  of  an  arbitrary  power  Thirty-four  of  these,  owning  5,975 
little  in  harmony  with  the  general  acres,  had  no  agency  in  the  passage 
features  of  our  republican  system,  of  the  act,  and  no  notice  of  the  ap- 
and  only  to  be  justified,  if  at  all,  in  plication  therefor,  gave  no  assent  to 
extreme  cases.  The  general  idea  of  its  provisions,  and  a  very  small  por- 
onr  tax  system  is,  that  those  shall  tion  of  their  land,  if  any,  would  be 
vote  the  burdens  who  are  to  pay  them ;  benefited  or  improved  in  value  by  the 
and  it  would  be  intolerable  that  a  proposed  draining;  and  they  resisted 
central  authority  should  have  power,  the  collection  of  the  tax.  As  to  these 
not  only  to  tax  localities,  for  local  owners  the  act  of  incorporation  was 
parposes  of  a  public  character  which  held  unconstitutional  and  inoperative. 
they  did  not  approve,  but  also,  if  it  See  also  The  City  of  Covington  v. 
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other  property  made  to  it  for  this  purpose.     The  State,  with  tlus 
prohibition  in  force,  entered  into  a  contract  with  a  private  party 

for  the  construction  by  such  party  of  an  improvement  in 
[*  498]  the  Muskegon  River,  for  which  the  State  was  to  pay  *  Uie 

contractor  fifty  thousand  dollars,  from  the  Internal  Im- 
provement Fund.  The  improvement  was  made,  but  the  State 
officers  declined  to  draw  warrants  for  the  amount,  on  the  ground 
that  the  fund  from  which  payment  was  to  have  been  made  was 
exhausted.  The  State  then  passed  an  act  for  the  levying  of  tolb 
upon  the  property  passing  through  the  improvement  sufficient  to 
pay  the  contract  price  within  five  years.  The  court  held  this  act 
void.  As  the  State  had  no  power  to  construct  or  pay  for  such  a 
work  from  its  general  fund,  and  could  not  constitutionally  have 
agreed  to  pay  the  contractors  from  tolls,  there  was  no  theory  (m 
which  the  act  could  be  supported,  except  it  was  that  the  State 
had  misappropriated  the  Internal  Improvement  Fund,  and  ther^ 
fore  ought  to  provide  payment  from  some  other  source.  But  if 
the  State  had  misappropriated  the  fund,  the  burden  of  reimburse- 
ment would  fall  upon  the  State  at  large ;  it  could  not  lawfully 
be  imposed  upon  a  single  town  or  district,  or  upon  the  commerce 
of  a  single  town  or  district.  The  burden  must  be  borne  by  those 
upon  whom  it  justly  rests,  and  to  recognize  in  the  State  a  power 
to  compel  some  single  district  to  assume  and  discharge  a  State 
debt  would  be  to  recognize  its  power  to  make  an  obnoxious  dis- 
trict or  an  obnoxious  class  bear  the  whole  burden  of  the  State 
government.  An  act  to  that  effect  would  not  be  taxation,  nor 
would  it  be  the  exercise  of  any  legitimate  legislative  authority.^ 


Southgate,  15  B.  Monr.  491;  Lov- 
ingston  v.  Wider,  53  111.  302;  Curtis 
V.  Whipple,  24  Wis.  350;  People  v, 
Flagg,  46  N.  Y.  401 ;  People  v.  Bach- 
eller,  53  N.  Y.  128;  People  v.  Com- 
mon Council  of  Detroit,  28  Mich. 
228.  The  author  has  considered  the 
subject  of  this  note  at  some  length  in 
his  treatise  on  Taxation,  o.  21. 

1  Ryerson  r.  Utley,  16  Mich.  269. 
See  also  People  v.  Springwells,  25 
Mich.  153.  **  Uniformity  in  taxation 
implies  equality  in  the  burden  of  tax- 
ation.'* Bank  v.  Hines,  3  Ohio,  n.  a. 
15.  *^  This  equality  in  the  burden 
constitutes    the  very    substance    de- 


signed to  be  secured  by  the  rule.'* 
Weeks  v.  City  of  Milwaukee,  10  Wis. 
258.      See  also    Sanborn  v.  Rice,  9 
Minn.  273;  State  v,  Haben,  22  Wis. 
660.     The  reasoning  of  these  cases 
seems  not  to  have  been  satisfactory 
to  the  New  York  Court  of  Appetls. 
See  Gordon  v.  Comes,  47  N.  Y.  6U, 
in  which  an  act  was  sustained  which 
authorized  **  and  required"  the  vil- 
lage of  Brockport  to  levy  a  tax  for 
the  erection  of  a  State  Normal  School 
building  at  that    place.    No  recent 
case,  we  think,   has  gone  so  far  u 
this.     Compare  State  v.  Tappan,  29 
Wis.  674 ;   Mayor  of  Mobile  v.  Dar- 
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And  it  may  be  said  of  such  an  act,  that,  so  far  as  it  would  ope- 
rate to  make  those  who  would  pay  the  tolls  pay  more 
than  their  proportion  of  the  State  obligation,  it  *  was  in  [*  494] 
effect  taking  their  property  for  the  private  benefit  of 
other  citizens  of  the  State,  and  was  obnoxious  to  all  the  objec- 
tions against  the  appropriation  of  private  property  for  private 
purposes  which  could  exist  in  any  other  case. 

And  the  Supreme  Court  of  Iowa  has  said :  ^^  If  there  be  such 
a  flagrant  and  palpable  departure  from  equity  in  the  burden  im- 
posed ;  if  it  be  imposed  for  the  benefit  of  others,  or  for  purposes 
in  which  those  objecting  have  no  interest,  and  are  therefore  not 
bound  to  contribute,  it  is  no  matter  in  what  form  the  poy^er  is 
exercised,  —  whether  in  the  unequal  levy  of  a  tax,  or  in  the  regu- 
lation of  the  boundaries  of  the  local  government,  which  results 
in  subjecting  the  party  unjustly  to  local  taxes,  —  it  must  be 
r^arded  as  coming  within  the  prohibition  of  the  constitution 
designed  to  protect  private  rights  against  oppression  however 
made,  and  whether  under  color  of  recognized  power  or  not.^'  ^ 

When,  therefore,  the  legislature  assumes  to  impose  a  pecu- 
niary burden  upon  the  citizen  in  the  form  of  a  tax,*two  questions 


gan,  45  Ala.  310;  Livingston  Coanty 
V.  Weider,  64  111.  427 ;  Burr  i;.  Car- 
bondale,  76  111.  455.  '*  There  can  be 
no  doubt  that,  as  a  general  rule, 
where  an  expenditure  is  to  be  made 
for  a  public  object,  the  execution  of 
which  will  be  substantially  beneficial 
to  every  portion  of  the  Common- 
wealth alike,  and  in  the  benefits  and 
advantages  of  which  all  the  people 

will  equally  participate,  if  the  money 
is  to  be  raised  by  taxation,  the  assess- 
ment would  be  deemed  to  come  within 
that  class  which  was  laid  to  defray 
one  of  the  general  charges  of  govern- 
ment, and  ought  therefore  to  be  im- 
posed as  nearly  as  possible  with 
equality  upon  all  persons  resident 
and  estates  lying  within  the  Common- 
wealth. .  .  .  An  assessment  for  such 
a  purpose,  if  laid  in  any  other  man- 
ner, could  not  in  any  just  or  proper 
sense  be  regarded  as  *  proportional ' 
within  the  meaning  of  the  Constitu- 


tion." Merrick  o.  Inhabitants  of 
Amherst,  12  Allen,  504,  per  Big^w, 
Ch.  J.  This  case  holds  that  local 
taxation  for  a  State  purpose  may  be 
permitted  in  consideration  of  local 
benefits,  and  only  differs  in  principle 
from  Gordon  v.  Comes,  in  that  tiie 
one  permitted  what  the  other  required. 
The  case  of  Marks  v.  Trustees  of 
Pardue  University,  37  Ind.  155,  fol- 
lows Merrick  r.  Amherst.  Taxation 
not  levied  according  to  the  principles 
upon  which  the  right  to  tax  is  based, 
is  an  unlawful  appropriation  of  pri- 
vate property  to  public  uses.  City  of 
Covington  v.  Southgate,  15  B.  Monr. 
498;  People  v.  Township  Board  of 
Salem,  20  Mich.  452;  Tide  Water 
Co.  V.  Costar,  8  C.  £.  Green,  510; 
Hammett  v,  Philadelphia,  65  Penn. 
St.  146;  8.  c.  3  Am.  Rep.  615. 

^  Morford  v.  Unger,  8  Iowa,  92. 
See  Durant  v.  Kauffman,  84  Iowa. 
194. 
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may  always  be  raised :  First,  whether  the  purpoBe  of  such  bardei 
may  properly  be  considered  public  on  any  of  the  grounds  abon 
indicated ;  ^  and  second,  if  public,  then  whether  the  burden  k 
one  which  should  properly  be  borne  by  the  district  npon  whiehit 
is  imposed.  If  either  of  these  questions  is  answered  in  the  negip 
tive,  the  legislature  must  be  held  to  have  assumed  an  aatho^ 
ity  not  conferred  in  the  general  grant  of  legislative  power,  and 
which  is  therefore  unconstitutional  and  void.  ^^  The  power  of 
taxation,''  says  an  eminent  writer,  ^^  is  a  great  governmental  at- 
tribute, with  which  the  courts  have  very  wisely  shown  extrem 
unwillingness  to  interfere ;  but  if  abused,  the  abuse  should  ahan 
the  fate  of  all  other  usurpations."  ^  In  the  case  of  burdens  tboi 
assumed  by  the  legislature  on  behalf  of  the  State,  it  is  notalwaji 
that  a  speedy  and  safe  remedy  can  be  properly  afforded  in  tha 
courts.  It  would  certainly  be  a  very  dangerous  exercise  of  power 
for  a  court  to  attempt  to  stay  the  collection  of  State  taxes  beeaiM 
an  illegal  demand  was  included  in  the  levy ;  and  indeed,  as  Stati 
taxes  are  not  usually  levied  for  the  purpose  of  satisfying  specifiD 
demands,  but  a  gross  sum  is  raised  which  it  is  calculated  will  be 
sufficient  for  the  wants  of  the  year,  the  question  is  not  one  usually 
of  the  unconstitutionality  of  taxation,  but  of  the  misappropriation 
of  moneys  which  have  been  raised  by  taxation.  But  if  the  State 
should  order  a  city,  township,  or  village  to  raise  money  by  taxa- 
tion to  establish  one  of  its  citizens  in  business,  or  for  any  other 
object  equally  removed  from  the  proper  sphere  of  government, 
or  should  undertake  to  impose  the  whole  burden  of  the  govern* 
meut  upon  a  fraction  of  the  State,  the  usurpation  of 
[*  495]  authority  would  not  only  be  *  plain  and  palpable,  but  the 
proper  remedy  would  also  be  plain,  and  no  court  of  com- 
petent jurisdiction  could  feel  at  liberty  to  decline  to  enforce  the 
paramount  law.' 

In  the  second  place,  it  is  of  the  very  essence  of  taxation  that  it 


^  Though  the  legislature  first  de- 
cides that  the  use  is  publiCf  the  deci- 
sion is  not  conclusive.  They  cannot 
make  that  a  public  purpose  which  is 
not  so  in  fact.  Gove  v.  Epping,  41 
N.  H.  539;  Crowell  v.  Hopkinton, 
45  N.  H.  9 ;  Freeland  v.  Hastings,  10 
Allen,  570 ;  Hooper  v.  Emery,  14  Me. 
379;  Allen  r.  Jay,  60  Me.  124;  s.  c. 


11  Am.  Rep.  185;  Tyler  v.  Beacto, 
44  Vt.  651;  Ferguson  v.  LaDdraw,5 
Bush,  230 ;  Kelly  v,  Marshall,  69  Penn. 
St.  319;  People  v,  Flagg.  46  N.T- 
401 ;  CarUs  v.  Whipple,  24  Wis.  350. 

'  Sedgwick  on  Const,  and  Stsi 
Law,  414. 

*  Loan  Association  9.  Topekft,20 
Wall.  655. 
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be  levied  with  equality  and  ODiformity,  and  to  this  end,  that  there 
should  be  some  system  of  apportionment*    Where  the  burden  is 
oommon,  there  should  be  common  contribution  to  dischar^  it^ 
Taxation  is  the  equivalent  for  the  protection  which  the  govern- 
ment a£Fords  to  the  persons  and  property  of  its  citizens ;  and  as 
all  are  alike  protected,  so  all  alike  should  bear  the  burden,  in 
proportion  to  the  interests  secured.     Taxes  by  the  poll  are  justly 
regarded  as  odious,  and  are  seldom  resorted  to  for  the  collection 
of  revenue  ;  and  when  taxes  are  levied  upon  property  there  must 
be  an  apportionment  with  reference  to  a  uniform  standard,  or 
they  degenerate  into  mere  arbitrary  exactions.     In  this  particular 
the  State  constitutions  have  been  very  specific,  though  in  provid- 
ing for  equality  and  uniformity  they  have  done  little  more  than 
to  state  in  concise  language  a  principle  of  constitutional  law 
which,  whether  declared  or  not,  would  inhere  in  the  power  to 


Taxes  may  assiune  the  form  of  duties,  imposts,  and  excises ; 
and  those  collected  by  the  national  government  are  very  largely 
of  this  character.  They  may  also  assume  the  form  of  license 
fees,  for  permission  to  carry  on  particular  occupations,  or  to  enjoy 
special  franchises.'  They  may  be  specific;  such  as  are  often 
levied  upon  corporations,  in  reference  to  the  amount  of  capital 
stock,  or  to  the  business  done,  or  profits  earned  by  them.  Or 
they  may  be  direct,  upon  property,  in  proportion  to  its  value,  or 
upon  some  other  basis  of  apportionment,  which  the  legislature 
shall  regard  as  just,  and  which  shall  keep  in  view  the  general 
idea  of  uniformity.  The  taxes  collected  by  the  States  are  mostly 
of  the  latter  class,  and  it  is  to  them  that  the  constitutional  prin- 
ciples we  shall  have  occasion  to  discuss  will  more  particularly 
apply. 

Ab  to  all  taxation  apportioned  upon  property,  there  must  be 

^  2  Kent,  231;  Sanborn  v.  Rice,  wealth    o.    Moore,    25    Grat.    051; 

9  Minn.  278;  Ryerson  v,  Utlej,   16  Cousins  v.  State,  50  Ala.  118;  s.  c. 

Mich.    269;    Oliver   v.    Washington  20  Am.  Rep.  290;  Morrill  v.  State, 

Mills,  11  Allen,  268;  Tidewater  Co.  88  Wis.  428;  s.  c.  20  Am.  Rep.  12. 

V.  Costar,  8  C.  £.  Green,  519.  But  revenue  cannot  be  raised  in  the 

*  As  to  taxes    on   business   and  form  of  license  fees  under  an  author- 

franehises,  tee  Cooley  on  Taxation,  ity  to  require  licenses  to  be  taken  out 

e.   18.     That   all   occupations   may  for  mere  police  purposes.    Burlington 

be  taxed  when  no  restraints  are  im-  v.  Bumgardner,  42  Iowa,  678,  and 

posed  by  the  oonstitntion,  see  State  cases  cited. 
V.  Hayne,  4   Rich.  408;    Common- 


[•4y6J  School  districts  iiml  load  (iislri< 
tricts  for  the  pcculm-  purposos  I 
villages  may  have  sp(;<:iii]  jiowei-s  of  t;i 
townshipB  of  wiiicli  they  form  a  i>art. 
requirement  of  the  State  eoui^titution  lli 
property  according  to  value,  Miieli  a  rei 
sesement  of  valuation  \>y  piil^li;;  (iflicers  i 
shall  be  provided  by  hiw,  anil  a  tiixatim 
asBCBBment  until  the  puiioil  arrives  for 
the  Constitutions  of  Maine  ami  Miissae 
shall  be  &  valuation  of  estates  witliiii  I 
made  at  least  every  ten  years;'  the  ( 
requires  the  annual  assessnientR  whiel 
ofiBcerti  to  be  equalized  by  a  State  board 
that  purpose  every  five  years ;-  and  tl; 
Island  requires  the  le^rislatiire  "  from  1 
for  new  valuations  of  pioperty  for  the  io- 
manner  as  they  may  deem  best.*  Some 
tain  no  provisions  upon  this  snbjeet ;  bi 
tion  is  nevertheless  iiniilied,  tiLongh  the 
the  periods  at  which  it  aliall  be  made, 
discretion. 

There  are  some  kinds  of  tiixes.  liow 
assessed  according  to  the  value  of  propei 
not  he  thus  assessed.  And  there  is  pro) 
not  levy  other  taxes  than  lliose  which  an 
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governments,  or  for  the  support  of  the  governmental  machinery 
in  any  of  the  political  divisions,  is  levied  under  the  power  of  tax- 
ation, whether  imposed  under  the  name  of  tax,  or  under  some 
other  designation.  The  license  fees  which  are  sometimes  required 
to  be  paid  by  those  who  follow  particular  employments  are,  when 
imposed  for  purposes  of  revenue,  taxes ;  the  tolls  upon  persons 
or  property,  for  making  use  of  the  works  of  public  improvement 
owned  and  controlled  by  the  State,  are  a  species  of  tax ;  stamp 
duties  when  imposed  are  taxes ;  and  it  is  not  uncommon,  as  we 
have  already  stated,  to  require  that  corporations  shall  pay 
a  certain  sum  annually,  in  proportion  to  their  *  capital  [*  497] 
stock,  or  by  some  other  standard,  and  which  is  the  mode 
regarded  by  the  State  as  most  convenient  and  suitable  for  the 
taxation  of  such  organizations.  It  is  evident,  therefore,  that  the 
constitutional  requirements  sometimes  met  with,  that  taxation 
upon  property  shall  be  according  to  value,  do  not  include  every 
species  of  taxation ;  but  all  special  cases  like  those  we  have  here 
referred  to  are,  by  implication,  excepted. 

But  in  addition  to  these  cases,  there  are  others  where  taxes  are 
levied  directly  upon  property,  which  are  nevertheless  held  not 
to  be  within  the  constitutional  provisions.  Assessments  for  the 
opening,  making,  improving,  or  repairing  of  streets,  the  draining 
of  swamps,  and  the  like  local  works,  have  been  generally  made 
upon  property,  with  some  reference  to  the  supposed  benefits 
which  the  property  would  receive  therefrom.  Instead,  therefore, 
of  making  the  assessment  include  all  the  property  of  the  munici- 
pal organization  in  which  the  improvement  is  made,  a  new  and 
special  taxing  district  is  created,  whose  bounds  are  confined  to  the 
limits  within  which  property  receives  a  special  and  peculiar  ben- 
efit, in  consequence  of  the  improvement.  Even  within  this  dis- 
trict the  assessment  is  sometimes  made  by  some  other  standard 
than  that  of  value ;  and  it  is  evident  that  if  it  be  just  to  create 
the  taxing  district  with  reference  to  special  benefits,  it  would  be 
equally  just  and  proper  to  make  the  taxation  within  the  district 
have  reference  to  the  benefit  each  parcel  of  property  receives, 
rather  than  to  its  relative  value.  The  opening  or  paving  of  a 
street  may  increase  the  value  of  all  property  upon  or  near  it ;  and 
it  may  be  just  that  all  such  property  should  contribute  to  the 
expense  of  the  improvement :  but  it  by  no  means  follows  that 
each  parcel  of  the  property  will  receive  from  the  improvement  a 
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iuBsmuc-h  bh  the  ilisiiic 
compelled  to  makt-  l)i<-  i 
public,  it  is,  to  till'  ixtii 
private  property  for  ihc 
a  part  of  the  piiljliv,  wu 
of  the  improvenioiit  wli< 
not  be  trentct]  bs  ciuhjhi 
exaction  would  tlicrifi'ri 
ciples  which  cloclaii'  lln 
those  principles  have  iici 
therightof  taxati.m.  Wln-ii  thccunsti 
property  sliiill  iujI  I>l'  lakeii  f 
[•498]  compen^ftlidii  ininlc  tliiTefur. 
appropriatiiiri  tlnTcof  innk-r  ill 
Taxation  aiid  eintiinit  (Imiiain  imleoi 
Bame  foundation,  iis  ciu'li  iinpliL's  (lit-  t 
for  the  public  nsc  «u  cniiipi-iiiiittiiiii  mi 
is  different  in  the  two  riisis.  When 
the  public  use,  tin;  lax-[i;iyi-r  rL-i-fiv<-s, 
bis  just  compt-nsaliiin  in  llu'  [irfitfi/lioi 
to  his  life,  lilierly,  and  iiin|n.Tiy,  and 
of  his  possessionH  l>y  tlir  iim'  to  wliicli 
money  raised  by  llif  tax,'  ami  I'itlicr  ot 
the  burden. 

But  if  these  special   local  Irviw  !i 
under  the  general  |>i'ovisiiiiis  on  the 
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hall  be  levied  upon  such  property  as  shall  be  prescribed  by 
aw;*''  and  again:  ^^All  assessments  hereafter  authorized  shall 
le  on  property  at  its  cash  value."  ^  The  first  of  these  provisions 
laa  been  regarded  as  confiding  to  the  discretion  of  the  legislature 
he  establishment  of  the  rule  of  uniformity  by  which  taxation  was 
»  be  imposed  ;  and  the  second  as  having  reference  to  the  annual 
valuation  of  property  for  the  purposes  of  taxation,  which  it  is 
customary  to  make  in  that  State,  and  not  to  the  actual  levy  of  a 
tax.  And  a  local  tax,  therefore,  levied  in  the  city  of  Detroit,  to 
neet  the  expense  of  paving  a  public  street,  and  which  was  levied, 
not  in  proportion  to  the  value  of  property,  but  according  to  an 
irbitrary  scale  of  supposed  benefit,  was  held  not  invalid  under 
iie  constitutional  provision.^ 

So  the  Constitution  of  Illinois  provides  that  *^  the  Oeneral  As- 
lembly  shall  provide  for  levying  a  tax  by  valuation,  so  that  every 
>erson  and  corporation  shall  pay  a  tax  in  proportion  to  the  value 
>f  his  or  her  property ;  such  value  to  be  ascertained  by  some  per- 
son or  persons  to  be  elected  or  appointed  in  such  manner  as  the 
Greneral  Assembly  shall  direct,  and  not  otherwise,"^  &c.  The 
charter  of  the  city  of  Peoria  provided  that,  when  a  pub- 
lic street  *  was  opened  or  improved,  commissioners  should  [*  499] 
be  appointed  by  the  county  court  to  assess  upon  the 
property  benefited  the  expense  of  the  improvement  in  proportion 
to  the  benefit.  These  provisions  were  held  to  be  constitutional, 
on  the  ground  that  assessments  of  this  character  were  not  such 
taxation  as  was  contemplated  by  the  general  terms  which  the 
constitution  employed.^  And  a  similar  view  of  these  local  as- 
sessments has  been  taken  in  other  cases.^ 

^  Art.  14,  I  11.  benefits    received,  it   could    not   be 

*  Art  14,  §  12.  made  on  the  basis  of  frontage.    This 

*  Williams  0.  Mayor,  &c.  of  De-  case  was  followed  in  Wright  v.  Chi- 
troit,  2  Mich.  660.    And  see  Wood-  cago,  46  HI.  44. 

bridge  v.  Detroit,  8  Mich.  274.  *  People  0,  Mayor,  &c.  of  Brook- 

«  Art.  0,  f  2.  lyn,  4  N.  Y.  410;  Matter  of  Mayor, 

*  City  of  Peoria  v.  Kidder,  26  111.  &c.  of  New  York,  11  Johns.  77; 
857.  8ee  also  Canal  Trustees  v,  Chi-  Sharp  v.  Spier,  4  Hill,  76 ;  Livingston 
oagOy  12  111.  406.  In  the  subsequent  v.  Mayor,  &c.  of  New  York,  8  Wend, 
case  of  Chicago  0.  Lamed,  34  111.  203,  85;  Matter  of  Furman  St.,  17  Wend, 
it  was  decided,  after  very  full  argu-  649;  Nichols  0.  Bridgeport,  23  Conn, 
ment  and  consideration,  that,  while  189;  Schenley  v.  City  of  Alleghany, 
taxation  for  these  local  assessments  25  Penn.  St.  128;  Wray  v.  Pittsburg, 
might  constitutionally  be  made  in  46  Penn.  St  366 ;  Hammett  v.  Phila- 
proportion  and  to  the  extent  of  the  delphia,  66  Pean.  St.  146;  s.  c.  8  Am. 
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assessments  for  personal  property  *  made  against  persons  [*  600] 
not  residing  in  the  district  would  also  be  void,  unless 
made  with  reference  to  the  actual  presence  of  the  property  in 
snch  district.^ 

In  Wells  V.  City  of  Weston,'  the  Supreme  Court  of  Missouri 
deny  the  right  of  the  legislature  to  subject  property  located  in  one 
taxing  district  to  assessment  in  another,  upon  the  express  ground 
that  it  is  in  substance  the  arbitrary  taxation  of  the  property  of 
>De  class  of  citizens  for  the  benefit  of  another  class.  The  case 
iras  one  where  the  legislature  sought  to  subject  real  estate  lying 
outside  the  limits  of  a  city  to  taxation  for  city  purposes,  on  the 
theory  that  it  received  some  benefit  from  the  city  government, 
&nd  ought  to  contribute  to  its  support.  In  Kentucky  ^  and  lowa^ 
decisions  have  been  made  which,  while  affirming  the  same  prin- 
ciple as  the  case  above  cited,  go  still  further,  and  declare  that  it 
18  not  competent  for  the  legislature  to  increase  the  limits  of  a  city, 
in  order  to  include  therein  farming  lands,  occupied  by  the  owner 
for  agricultural  purposes,  and  not  requii*ed  for  either  streets  or 
houses,  or  other  purposes  of  a  town,  where  the  purpose  is  merely 
to  increase  the  city  revenue  by  taxation.  The  courts  admit  that 
the  extension  of  the  limits  of  a  city  or  town,  so  as  to  include  its 
actual  enlai-gement,  as  manifested  by  houses  and  population,  is  to 
be  deemed  a  legitimate  exercise  of  the  taxing  power,  but  they 
declare  that  an  indefinite  or  unreasonable  extension,  so  as  to  em- 
brace lands  or  farms  at  a  distance  from  the  local  government,  does 
not  rest  ppon  the  same  authority.  And  although  it  may  be  a 
delicate  as  well  as  a  difficult  duty  for  the  judiciary  to  interpose, 
the  court  had  no  doubt  but  strictly  there  are  limits  beyond  which 
the  legislative  discretion  cannot  go.  ^^It  is  not  every  case  of 
injustice  or  oppression  which  may  be  reached ;  and  it  is  not  every 
case  which  will  authorize  a  judicial  tribunal  to  inquire  into  the 


^  People  V.  Supervisors  of  Che- 
nango, 11  N.  Y.  563;  Mygatt  v.  Wash- 
bom,  15  N.  Y.  316;  Brown  i;.  Smith, 
24  Barb.  419;  Hartland  v.  Church, 
47  Me.  169;  Lessee  of  Hughey  v. 
Horrell,  2  Ohio,  231. 

<  22  Mo.  385.  To  the  same  effect 
is  In  re  Flatbush,  60  N.  Y.  398. 
Compare  case  of  State  Tax  on  For- 
eign Ueld  Bonds,  15  WaU.  300;  St. 


Charles  v.  Noble,  51  Mo.  122 ;  s.  c. 
11  Am.  Rep.  440.  The  case  of  Lang- 
home  0.  Robinson,  20  Grat.  661,  is 
contra, 

'  City  of  Covington  v.  Southgate, 
15  B.  Monr.  491;  Arbegust  v,  Louis- 
ville, 3  Bush,  271;  Swift  v.  Newport, 
7  Bush,  87. 

*  Morford  v.  Unger,  8  Iowa,  82. 
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much  that  to  be  paid  by  B  and  C,  and  so  of  the  others.     In  the 
case  of  specific  taxes,  as  well  as  duties  and  imposts,  though  the 
amount  paid  by  one  is  not  affected  by  that  paid  by  another,  yet 
there  is  a  known  and  fixed  relation  of  one  to  the  other,  a  uniform 
rate  by  which  it  is  imposed  upon  the  whole  species  or  class  of 
property  or  persons  to  which  the  specific  tax  applies  ;  and  this  is 
80  of  duties  and  imposts,  whether  specific  or  ad  valorem.     To 
oompel  individuals  to  contribute  money  or  property  to  the  use  of 
the  public,  without  reference  to  any  common  ratio,  and 
without  requiring  the  sum  *  paid  by  one  piece  or  kind  of  [*  502] 
property,  or  by  one  person,  to  bear  any  relation  whatever 
to  that  paid  by  another,  is,  it  seems  to  me,  to  lay  a  forced  contri- 
bution, not  a  tax,  duty,  or  impost,  within  the  sense  of  these  terms, 
as  applied  to  the  exercise  of  powers  by  any  enlightened  or  respon- 
sible goyemment." 

In  the  case  of  Knowlton  v.  Supervisors  of  Rock  County,^  an 
important  and  interesting  question  arose,  involving  the  very  point 
now  under  discussion.  The  Constitution  of  Wisconsin  provides 
that  ^^  the  rule  of  taxation  shall  be  uniform,"  which,  if  we  are 
correct  in  what  we  have  already  stated,  is  no  more  than  an  affirm- 
ance of  a  settled  principle  of  constitutional  law.  The  city  of 
Janesville  included  within  its  territorial  limits,  not  only  the  land 
embraced  within  the  recorded  plat  of  the  village  of  Janesville  and 
its  additions,  but  also  a  large  quantity  of  the  adjacent  farming  or 
agricultural  lands.  Conceiving  the  owners  of  these  lands  to  be 
greatly  and  unequally  burdened  by  taxation  for  the  support  of 
the  city  government,  the  legislature  passed  an  act  declaring  that 
^^  in  no  case  shall  the  real  and  personal  property  within  the  terri- 
torial limits  of  said  city,  and  not  included  within  the  territorial 
limits  of  the  recorded  plat  of  the  village  of  Janesville,  or  of  any 
additions  to  said  village,  which  may.  be  used,  occupied,  or  re- 
served for  agricultural  or  horticultural  purposes,  be  subject  to  an 
annual  tax  to  defray  the  current  expenses  of  said  city,  exceeding 
one-half  of  one  per  cent,  nor  for  the  repair  and  building  of  roads 
and  bridges,  and  the  support  of  the  poor,  more  than  one-half  as 
much  on  each  dollar's  valuation  shall  be  levied  for  such  purposes 
as  on  the  property  within  such  recorded  plats,  nor  shall  the  same 
be  subject  to  any  tax  for  any  of  the  purposes  mentioned  in  §  3  of 

1  9  Wis.  410. 
40 
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namber  to  the  different  kinds,  uses,  descriptions,  and  locations  of 
real  and  personal  property.  We  do  not  see  why  the  system  may 
M>t  be  carried  further,  and  the  classification  be  made  by  the  char- 
acter, trade,  profession,  or  business  of  the  owners.  For  certainly 
his  rule  of  uniformity  can  as  well  be  applied  to  such  a  classifica- 
ion  as  any  other,  and  thus  the  constitutional  provision  be  saved 
atact.  Such  a  construction  would  make  the  constitution  opera- 
Ive  only  to  the  extent  of  prohibiting  the  legislature  from  dis- 
iiiminating  in  favor  of  particular  individuals,  and  would  reduce 
he  people,  while  considering  so  grave  and  important  a  proposi- 
ion,  to  the  ridiculous  attitude  of  saying  to  the  legislature,  ^  You 
ihall  not  discriminate  between  single  individuals  or  corporations ; 
>ut  you  may  divide  the  citizens  up  into  different  classes,  as  the 
followers  of  different  trades,  professions,  or  kinds  of  busi- 
aesa,  or  as  the  ownere  of  *  different  species  or  descriptions  {*  604] 
of  property,  and  legislate  for  one  class,  and  against 
another,  as  much  as  you  please,  provided  you  serve  all  of  the 
Eavored  or  unfavored  classes  alike  ; '  thus  affording  a  direct  and 
Bolemn  sanction  to  a  system  of  taxation  so  manifestly  and  grossly 
unjust  that  it  will  not  find  an  apologist  anywhere,  at  least  outside 
of  those  who  are  the  recipients  of  its  favor.  •  We  do  not  believe 
the  framers  of  that  instrument  intended  such  a  construction,  and 
therefore  cannot  adopt  it."  ^ 

The  principle  to  be  deduced  from  the  Iowa  and  Wisconsin 
cases,  assuming  that  they  do  not  in  any  degree  conflict,  seems  to 
be  this:    The  legislature  cannot  arbitrarily  include  within   the 


1  Per  Dixon,  Ch.  J.,  9  Wis.  421. 
Besides  the  other  cases  referred  to, 
see,  on  this  same  general  subject, 
Lin  Sing  v.  Washburn,  20  Cal.  534; 
State  V.  Merchants'  Ins.  Co.,  12  La. 
Ann.  802;  Adams  ».  Somerville,  2 
Head,  363 ;  McComb  v.  Bell,  2  Minn. 
295;  Attorney-General  v.  Winnebago 
Lake  and  Fox  River  P.  R.  Co.,  11 
Wis.  35;  Weeks  v.  Milwaukee,  10 
Wis.  242;  O'Kane  ».  Treat,  25  111. 
557;  Philadelphia  Association,  &c. 
V.  Wood,  39  Penn.  73;  Sacramento 
V.  Crocker,  16  Cal.  119.  There 
ma  a  provision  in  the  charter  of 
Covington  that  a   street    might   be 


paved  with  the  Nicholson  pavement 
at  the  e^cpense  of  the  adjoining  own- 
ers, when  the  owners  of  the  larger 
part  of  the  frontage  should  petition 
therefor.  An  amendatory  act  au- 
thorized it  as  to  a  portion  of  a  certain 
street  without  such  a  petition;  thus 
permitting  a  special  improvement  on 
that  street,  at  the  expense  of  the  own- 
ers of  adjoining  lots,  on  a  different 
principle  from  that  adopted  for  the 
city  generally.  In  Howell  v.  Bristol, 
8  Bush,  493,  this  amendment  was 
held  inconsistent  with  the  fundamen- 
tal principles  of  taxation,  and  conse- 
quently void. 
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prevent  local  causes  resulting  in  the  destruction  of  health  or 
property.  In  those  cases  where  it  has  been  held  that  such  assess- 
ments were  not  covered  by  the  constitutional  provision  that  taxa- 
(aon  should  be  laid  upon  property  in  proportion  to  value,  it  has, 
levertheless,  been  decided  that  the  authority  to  make  them  must 
>e  referred  to  the  taxing  power,  and  not  to  the  police  power  of 
lie  State,  under  which  sidewalks  have  sometimes  been  ordered  to 
>e  constructed.  Apportionment  of  the  burden  was  therefore 
«8ential,  though  it  need  not  be  made  upon  property  in  proportion 
JO  it«  value.  But  the  question  then  arises:  What  shall  be  the 
rule  of  apportionment?  Can  a  street  be  ordered  graded  and 
[>aved,  and  the  expense  assessed  exclusively  upon  the  property 
which,  in  the  opinion  of  the  assessors,  shall  be  peculiarly  bene- 
fited thereby,  in  proportion  to  such  benefit  ?  Or  may  a  taxing 
district  be  created  for  the  purpose,  and  the  expense  assessed  in 
proportion  to  the  area  of  the  lots  ?  Or  may  the  street  be  made 
a  taxing  district,  and  the  cost  levied  in  proportion  to  the  front- 
age ?  Or  may  each  lot  owner  be  required  to  grade  and  pave  in 
front  of  his  lot  ?  These  are  grave  questions,  and  they  have  not 
been  found  of  easy  solution. 

The  case  of  The  People  v.  The  Mayor,  &c.  of  Brooklyn,^  is  a 
leading  case,  holding  that  a  statute  authorizing  a  municipal  cor- 
poration to  grade  and  improve  streets,  and  to  assess  the  expense 
among  the  owners  and  occupants  of  lands  benefited  by  the  im- 
provement, in  proportion  to  the  amount  of  such  benefit,  is  a  con- 
stitutional and  valid  law.  The  court  in  that  case  concede  that 
taxation  cannot  be  laid  without  apportionment,  but  hold  that  the 
basis  of  apportionment  in  these  cases  is  left  by  the  constitution 
with  the  legislature.  The  application  of  any  one  rule  or  principle 
of  apportionment  to  all  cases  would  be  manifestly  oppressive  and 
unjust.  Taxation  is  sometimes  regulated  by  one  principle,  and 
sometimes  by  another ;  and  very  often  it  has  been  apportioned 
without  reference  to  locality,  or  to  the  tax-payer's  ability  to  con- 
tribute, or  to  any  proportion  between  the  burden  and  the  benefit. 
"  The  excise  laws,  and  taxes  on  carriages  and  watches, 
are  among  the  many  examples  of  *  this  description  of  [*  506] 
taxation.  Some  taxes  affect  classes  of  inhabitants  only. 
All  duties  on  imported  goods  are  taxes  on  the  class  of  consumers. 
The  tax  on  one  imported  article  falls  on  a  large  class  of  consumers, 

^  4  N.  Y.  410;  reversing  same  case,  6  Barb.  209. 
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*  On  the  other  hand,  and  on  the  like  reasoning,  it  has  [*  507] 

been  held  equally  competent  to  make  the  street  a  taxing 
district,  and  assess  the  expense  of  the  improvement  upon  the  lots 

27;     McMasters    o.    Commonwealth,  The  rule  of  apportionment,  whether 

8   Watts,  292;  AUentown  v.  Henry,  by  the  front  foot  or  a  percentage  upon 

73   Penn.    St.  404;    Weber  v.  Rein-  the  assessed  valuation  must  be  uni- 

hard,  73  Penn.  St.  370 ;   Livingston  fomiy  affecting  all  the  owners  and  all 

V,  New  York,  8  Wend.  86;  Wright  ».  the  property  abutting  on  the  street 

Boston,  9  Cush.  233;  Jones  v,  Boston,  alike.    One  rule  cannot  be  applied  to 

104  Mass.  461 ;  Nichols  v.  Bridgeport,  one  owner,   and  a  different  rule  to 

23  Conn.  189 ;   Cone  o.  Hartford,  28  another  owner.      One  could  not  be 

Conn.  363;  Alexander  v.  Baltimore,  assessed  ten  per  cent,  another  five, 

5  Gill,  383 ;  Howard  v.  The  Church,  another  three,  and  another  left  alto- 

18  Md.  451 ;  Hojrt  o.  East  Saginaw,  gether  unassessed  because  he  was  not 

19  Mich.  39;  Garrett  v.  St.  Louis,  25  in  fact  benefited.  It  is  manifest  that 
Mo.  505 ;  Burnett  v.  Sacramento,  12  the  actual  benefits  resulting  from  the 
Cal.  76 ;  La  Fayette  r.  Fowler,  34  Ind.  improvement  haay  be  as  various  al- 
140.  The  right  to  assess  by  benefits  most  as  the  number  of  the  owners 
has  been  denied  in  South  Carolina,  and  the  uses  to  which  the'  property 
State  V.  Charleston,  12  Rich.  702.  may  be  applied.  No  general  rule, 
The  legislation  in  Ohio  on  the  sub-  therefore,  could  be  laid  down  which 
ject  has  authorized  the  cities  and  would  do  equal  and  exact  justice  to 
villages,  in  opening  and  improving  all.  The  legislature  have  not  at- 
streets,  to  assess  the  expense  either  tempted  so  vain  a  tiling,  but  have 
upon  the  lots  abutting  on  the  street  prescribed  two  different  modes  in 
in  proportion  to  the  street  front,  or  which  the  assessment  may  be  made, 
upon  the  lands  in  proportion  to  their  and  left  the  city  authorities  free  to 
assessed  value.  In  a  case  where  the  adopt  either.  The  mode  adopted  by 
former  mode  was  resorted  to,  and  an  the  council  becomes  the  statutory 
assessment  made  upon  property  owned  equivalent  for  the  benefits  conferred, 
by  the  Northern  Indiana  Railroad  although  in  fact  the  burden  imposed 
Company  for  its  corporate  purposes,  may  greatly  preponderate.  In  such 
Peck^  J.,  thus  states  and  answers  an  case,  if  no  fraud  intervene,  and  the 
objection  to  the  validity  of  the  tax:  assessment  does  not  substantially  ex- 
"  But  it  is  said  that  assessments,  as  haust  the  owner's  interest  in  the  land, 
distinguished  from  general  taxation,  his  remedy  would  seem  to  be  to  pro- 
rest  solely  upon  the  idea  of  equivalents ;  cure,  by  a  timely  appeal  to  the  city 
a  compensation  proportioned  to  the  authorities,  a  reduction  of  the  special 
special  benefits  derived  from  the  im-  assessment,  and  its  imposition,  in 
provement,  and  that,  in  the  case  at  whole  or  in  part,  upon  the  public  at 
bar,  the  railroad  company  is  not,  and  large."  Northern  Indiana  R.  R.  Co.  v. 
in  the  nature  of  things  cannot  be,  in  Connelly,  10  Ohio,  n.  s.  159, 165.  And 
any  degree  benefited  by  the  improve-  see  Howell  t^.  Bristol,  8  Bush,  493. 
ment.  It  is  quite  true  that  the  right  There  are  no  constitutional  objections 
to  impose  such  special  taxes  is  based  to  meeting  the  expense  of  repaving 
upon  a  presumed  equivalent;  but  it  a  street  by  local  assessments  that  do 
by  no  means  follows  that  there  must  not  equally  lie  to  such  assessments 
be  in  fact  such  full  equivalent  in  for  the  first  paving.  Blount  v.  Janes- 
every  instance,  or  that  its  absence  ville,  31  Wis.  648. 

wiU  render  the   assessment  invalid. 
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L  If  the  tax  were  for  grading  the  street  simply,  those 
ich  were  already  at  the  established  grade  would  escape 
her,  while  those  on  either  side,  which  chanced  to  be  above 
ow,  must  bear  the  whole  burden,  though  no  more  benefited 
improvement  than  the  others.^  It  is  evident,  therefore, 
aw  for  making  assessments  on  this  basis  could  not  have  in 
uch  distribution  of  burdens  in  proportion  to  benefits  as 
to  be  a  cardinal  idea  in  every  tax  law.^  It  would  be 
jr  an  arbitrary  command  of  the  law  to  each  lot  owner  to 
ict  the  street  in  front  of  his  lot  at  his  own  expense,  accord- 
si  prescribed  standard  ;  and  a  power  to  issue  such  command 
lever  be  exercised  by  a  constitutional  government,  unless 
at  liberty  to  treat  it  as  a  police  regulation,  and  place  the 

>  make  the  streets  upon  the  same  footing  as  that  to  keep 
ewalks  free  from  obstruction  and  fit  for  passage.  But  any 
[ea  is  clearly  inadmissible.^ 

fact,  lots  above  and  below  an  may  require  on  the  street  in  front  of 
led  grade  are  usually  less  his  lot,  without  reference  to  inequali- 
1  by  the  grading  than  the  ties  in  the  value  of  the  lots,  in  the 
because  the  improvement  expense  of  constructing  the  improve- 
them  to  new  burdens,  in  ments,  or  to  the  question  whether  the 
bring  the  general  surface  to  lot  is  injured  or  benefited  by  their 
de  of  the  street,  which  the  construction.  Comer  lots  are  re- 
scape,  quired  to  construct  and  keep  in  repair 
3  case  of  Warren  v.  Henley,  three  times  as  much  as  other  lots; 
b,  38,  is  opposed  to  the  rea-  and  yet  it  is  well  known  that  the 
>f  the  text;  but  the  learned  difference  in  value  bears  no  propor- 
^ho  delivers  the  opinion  con-  tion  to  this  difference  in  burden.  In 
lat  he  is  unable  to  support  his  front  of  one  lot  the  expense  of  build- 
ons  on  the  authorities  within  ing  the  street  may  exceed  the  value 
1.  of  the  lot ;   and  its  construction  may 

>  City  of  Lexington  v.  Mc-  impose  on  the  owner  additional  ex- 
s  Heirs,  9  Dana,  513,  and  pense,  to  render  his  lot  accessible. 
\  qf  Campbell  and  Chn'stiancy,  In  front  of  another  lot,  of  even  i^uch 

Woodbridge    v.    Detroit,    8  greater  value,   the  expense   is  com- 

74.     The  case  of   Weeks  v.  paratively  slight.     These  inequalities 

lee,  10  Wis.  258,  seems  to  be  are    obvious ;     and    I    have    always 

We  quote  from  the  opinion  thought  the  principle  of  such  assess- 

court   by  Paine^  J.      After  ments  was    radically  wrong.      They 

the   rule  that  uniformity  in  have  been  very  extensively  discussed,. 

I  implies  equality  in  the  bur-  and  sustained  upon  the  ground  that 

I    proceeds:    **  The    principle  the  lot  should  pay  because  it  receives 

lich  these  assessments  rest  is  the  benefit.     But  if  this  be  true,  that 

destructive   of  this  equality,  the  improvements  in  front  of  a  lot 

res  every  lot  owner  to  build  are  made  for  the  benefit  of  the  lot 

r   improvements    the    public  only,  then  the  right  of  the  public  to 
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ing  districts  be  created,  with  a  *  view  to  local  im-  [*  510] 
provements.  The  cases  of  drains  to  relieve  swamps, 
marshes,  and  other  low  lands  of  their  stagnant  water,  and  of 
levees  to  prevent  lands  being  overflowed  by  rivers,  will  at  once 
suggest  themselves.  In  providing  for  such  cases,  however,  the 
legislature  exercises  another  power  besides  the  power  of  taxation. 
On  the  theory  that  the  drainage  is  for  the  sole  purpose  of  benefit- 
ing the  lands  of  individuals,  it  might  be  difficult  to  defend  such 
legislation.  But  if  the  stagnant  water  causes  or  threatens  dis- 
ease, it  may  be  a  nuisance,  which,  under  its  power  of  police,  the 
State  would  have  authority  to  abate.  The  laws  for  this  purpose, 
so  far  as  they  have  fallen  under  our  observation,  have  proceeded 
upon  this  theory.  Nevertheless,  when  the  State  incurs 
*  expense  in  the  exercise  of  its  police  power  for  this  [*  511] 

settled  and  known  practice,  desig-  that  *  Maws  shall  be  passed  taxing  by 
naied  as  assessments,  under  which  a  uniform  rule  all  moneys,  &c.,  and 
each  lot  owner  was  compelled  to  con-  also  all  real  and  personal  property, 
struct  the  streets  in  front  of  his  lot,  according  to  its  true  value  in  money," 
then  the  constitution  as  quoted  may  had  no  reference  to  these  local  assess- 
well  be  held  to  recognize  such  prac-  ments,  which  might  still  be  made,  as 
tice.  In  this  view,  however,  it  is  still  they  were  before  the  constitution  was 
difficult  to  discover  any  **  restriction"  adopted,  with  reference  to  the  bene- 
in  a  law  which  perpetuates  the  arbi-  fits  conferred.  The  case,  therefore, 
trary  and  unjust  custom,  and  which  showed  a  rule  of  apportionment  which 
still  permits  the  whole  expense  of  was  made  applicable  throughout  the 
making  the  street  in  front  of  each  lot  taxing  district,  to  wit,  along  the 
to  be  imposed  upon  it.  The  only  street  so  far  as  the  improvement  ex- 
restriction  which  the  law  imposes  is,  tended.  The  case  of  State  v.  City  of 
that  its  terms  exclude  uniformity,  Portage,  12  Wis.  562,  holds  that  a 
equality,  and  justice,  which  surely  law  authorizing  the  expense  of  an 
could  not  be  the  restriction  the  con-  improvement  to  be  assessed  upon  the 
stitution  designed.  Certainly  the  abutting  lots,  in  proportion  to  their 
learned  judge  shows  very  clearly  that  front  or  size,  would  not  justify  and 
such  a  law  is  unwarranted  as  a  legiti-  sustain  city  action  which  required  the 
mate  exercise  of  the  taxing  power ;  owner  of  each  lot  to  bear  the  expense 
and  as  it  cannot  be  warranted  under  of  the  improvement  in  front  of  it. 
any  other  power  known  to  constitu-  It  has  been  often  contended  that 
tional  government,  the  authority  to  taxation  by  frontage  was  in  effect  a 
adopt  it  should  not  be  found  in  taking  of  property  for  the  public  use, 
doubtful  words.  The  case  of  Hill  but  the  courts  have  held  otherwise. 
V.  Higdon,  referred  to,  is  different.  People  i;.  Mayor,  &c.  of  Brooklyn, 
There  the  expense  of  improving  the  *4  N.  Y.  419;  Allen  v.  Drew,  44  Vt. 
street  was  assessed  upon  the  property  174;  Warren  v.  Henley,  31  Iowa,  39; 
abutting  on  the  street,  in  proportion  Washington  Avenue,  69  Penn.  St. 
to  the  foot  front.  The  decision  there  353 ;  s.  c.  8  Am.  Rep.  255. 
was,  that  the  constitutional  provision 
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purpose,  it  may  be  proper  to  assess  that  expense  upon  the 
portion  of  the  community  specially  and  peculiarly  benefited.  The 
assessment  is  usually  made  with  reference  to  the  benefit  to  prop- 
erty ;  and  it  is  diiBcult  to  frame  or  to  conceive  of  any  other  rule 
of  apportionment  that  would  operate  so  justly  and  so  equally  in 
these  cases.  There  may  be  difficulty  in  the  detail ;  difficulty  in 
securing  just  and  impartial  assessments ;  but  the  principle  of  such 
a  law  would  not  depend  for  its  soundness  upon  such  considera- 
tions.^ 


^  See  Reeves  v.  Treasurer  of  Wood 
Co.,  8  Ohio,  X.  s.  333;  Sessions  o. 
Crunklinton,  20  Ohio,  n.  s.  349; 
French  v,  Kirkland,  1  Paige,  117; 
Phillips  r.  Wickham,  1  Paige,  500; 
Anderson  v.  Kerns  Co.,  14  Ind.  199; 
O'Reiley  i;.  Kankakee  Co.,  32  Ind. 
169;  Draining  Co.  Case,  11  La.  Ann. 
338;  Hagar  i;.  Supervisors  of  Yolo, 
47  Cal.  222.  In  Woodruff  v.  Fisher, 
17  Barb.  224,  Hand,  J.,  speaking  of 
one  of  these  drainage  laws,  says:  **  If 
the  object  to  be  accomplished  by  this 
statute  may  be  considered  a  public 
improvement,  the  power  of  taxation 
seems  to  have  been  sustained  upon 
analogous  principles.  [Citing  People 
V.  Mayor,  &c.  of  Brooklyn,  4  N.  Y. 
419;  Thomas  v.  Leland,  24  Wend. 
65;  and  Livingston  v.  Mayor,  &c. 
of  New  York,  8  Wend.  101.]  But 
if  the  object  was  merely  to  improve 
the  property  of  individuals,  I  think 
the  statute  would  be  void,  although 
it  provided  for  compensation.  The 
water  privileges  on  Indian  River  can- 
not be  taken  or  affected  in  any  way 
solely  for  the  private  advantage  of 
others,  however  numerous  the  bene- 
ficiaries. Several  statutes  have  been 
passed  for  draining  swamps,  but  it 
seems  to  me  that  the  principle  above 
advanced  rests  upon  natural  and  con- 
stitutional law.  The  professed  ob- 
ject of  this  statute  is  to  promote 
public  health.  And  one  question 
that  arises  is,  whether  tlie  owners  of 
large  tracts  of  land  in  a  state  of  na- 
ture can  be  taxed  to  pay  the  expense 


of  di*aining  them,  by  destroying  the 
dams,  &c.,  of  other  persons  away 
from  the  drowned  lands,  and  for  the 
purposes  of  public  health.  This  law 
proposes  to  destroy  the  water  power 
of  certain  persons  against  their  will, 
to  drain  the  lands  of  others,  also,  for 
all  that  appears,  against  their  will; 
and  all  at  the  expense  of  the  latter, 
for  this  public  good.  If  this  taxation 
is  illegal,  no  mode  of  compensation  is 
provided,  and  all  is  illegal."  "Hw 
owners  of  these  lands  could  not  be 
convicted  of  maintaining  a  pabfie 
nuisance  because  they  did  not  drain 
them;  even  though  they  were  the 
owners  of  the  lands  upon  which  the 
obstructions  are  situated.  It  docs 
not  appear  by  the  act  or  the  com- 
plaint that  the  sickness  to  be  pre- 
vented prevails  among  inhabitants 
on  the  wet  lands,  nor  whether  these 
lands  will  be  benefited  or  injured  by 
draining;  and  certainly,  unless  they 
will  be  benefited,  it  would  seem  to  be 
partial  legislation  to  tax  a  certain 
tract  of  land,  for  the  expense  of  do- 
ing to  it  what  did  not  improve  it, 
merely  because,  in  a  stite  of  nature, 
it  may  be  productive  of  sickness. 
Street  assessments  are  put  upon  the 
ground  that  the  land  assessed  is  im- 
proved, and  its  value  greatly  en- 
hanced.'* The  remarks  of  Green,  J., 
in  Williams  r.  Mayor,  &c.  of  Detroit, 
2  Mich.  500,  567,  may  be  here  qnoted: 
**  Every  species  of  taxation,  in  every 
mode,  is  in  theory  and  principle  based 
upon  an  idea  of  compensation,  ben- 
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Sewers  in  cities  and  populous  districts  are  a  necessity,  not  only 
hat  the  streets  may  be  kept  clean  and  in  repair,  but  to  prevent 
ixe  premises  of  individuals  from  becoming  nuisances.  The  ex- 
pense of  these  is  variously  assessed.  It  may  unquestionably  be 
made  by  benefits  and  by  frontage  under  proper  legislation.^ 

*  In  certain  classes  of  cases,  it  has  been  customary  to  [*  512] 
^1  upon  the  citizen  to  appear  in  person  and  perform  ser- 
irice  for  the  State,  in  the  nature  of  police  duties.  The  burden  of 
improving  and  repairing  the  common  highways  of  the  country, 
3xcept  in  the  urban  districts,  is  generally  laid  upon  the  people  in 
bhe  form  of  an  assessment  of  labor.  The  assessment  may  be 
upon  each  citizen,  in  proportion  to  his  property ;  or,  in  addition 
bo  the  property  assessment,  there  may  be  one  also  by  the  poll. 
But  though  the  public  burden  assumes  the  form  of  labor,  it  is 
still  taxation,  and  must  therefore  be  levied  on  some  principle  of 
uniformity.  But  it  is  a  peculiar  species  of  taxation ;  and  the 
general  terms  "  tax,"  or  "  taxation,"  as  employed  in  the  State  con- 

ifit,  or  advantage  to  the  person  or  be  levied  on  property  in  proportion  to 

property  taxed,  either  directly  or  in-  its  valuation  did  not   preclude  this 

iirectly.     If  the  tax  is  levied  for  the  mode  of  assessment.     The  same  rul- 

mpport  of  the  government  and  gen-  ing   was  made    in    Louisiana   cases, 

sral  police  of  the  State,  for  the  edu-  Crowley  v.  Copley,  2  La.  Ann.  329 ; 

zaMon  and  moral  instruction  of  the  Yeatman  i;.  Crandall,  11    La.  Ann. 

ntizens,  or  the  construction  of  works  220;  Wallace  v.  Shelton,  14  La.  Ann. 

3f  internal  improvement,  he  is  sup-  498;  Bishop  o.  Marks,  15  La.  Ann. 

posed  to  receive  a  just  compensation  147;    Richardson  o.  Morgan,  16  La. 

in  the  security  which  the  government  Ann.    429.      And    see    McGehee    o. 

ftffords  to  his  person  and  property,  Mathis,  21  Ark.  40;  Jones  p.  Boston, 

the  means  of    enjoying   his    posses-  104  Mass.  461;   Daily  v.   Swope,  47 

nous,   and   their   enhanced  capacity  Miss.  367 ;  Alcorn  v,  Hamer,  38  Miss, 

to    contribute    to    his    comfort    and  652. 

g^tification,   which  constitute   their         ^  In  England  it  is  made  by  benefits. 

ralue."  In    this    country  different    methods 

It  has  been  held  incompetent,  how-  are  adopted.     See  Wright  v.  Boston, 

3ver,  for  a  city  which  has  itself  created  9  Cush.  233 ;    Cone  v.    Hartford,  28 

i  nuisance  on  the  property  of  a  citi-  Conn.  363;    St.  Louis  v.   Oeters,  36 

Ben,  to  tax  him  for  the  expense  of  re-  Mo.  456;  Stroud  v.  Philadelphia,  61 

moving  or  abating  it.     Weeks  v.  Mil-  Peun.  St.  255;  Philadelphia  v.  Tryon, 

waukee,  10  Wis.  258.  35  Penn.   St.  401;  Warner  v.  Grand 

In  Egyptian  Levee  Co.  v.  Hardin,  Haven,  30  Mich.  24.    It  w^ould  not 

27  Mo.  495,  it  was  held  that  a  special  be  competent,  however,  to  make  the 

issessment  for  the  purpose  of  reclaim-  assessment  for  a  city  sewer   by  the 

ing  a  district  from  inundation  might  area  upon  both  in  and  out  lots,  as 

properly  be  laid  upon  land  in  proper-  this,  from  the  nature  of  the  case,  could 

bion  to  its  area,  and  that  the  coustitu-  not  possibly  be  equal, 
donal  provision  that  taxation  should 
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Btitutions,  would  not  generally  be  understood  to  include  it.  Ithtt 
been  decided  that  the  clause  in  the  Constitution  of  HIidois,  th&l 
^^  the  mode  of  levying  a  tax  shall  be  by  valuation,  so  that  evei; 
person  shall  pay  a  tax  in  proportion  to  the  value  of  the  property  he 
or  she  has  in  his  or  her  possession/'  did  not  prevent  the  levy  of  poll* 
taxes  in  highway  labor.  '^  The  framers  of  the  constitution  intended 
to  direct  a  uniform  mode  of  taxation  on  property,  and  not  ta 
prohibit  any  other  species  of  taxation,  but  to  leave  the  legidft- 
ture  the  power  to  impose  such  other  taxes  as  would  be  consoiuuit 
to  public  justice,  and  as  the  circumstances  of  the  country  might 
require.  They  probably  intended  to  prevent  the  imposition  of 
an  arbitrary  tax  on  property,  according  to  kind  and  quantity,  and 
without  reference  to  value.  The  inequality  of  the  mode  of  taxation 
was  the  object  to  be  avoided.  We  cannot  believe  that  they  intended 
that  all  the  public  burdens  should  be  borne  by  those  having  prop* 

erty  in  possession,  wholly  exempting  the  rest  of  the  oom* 
[*  513]  munity,  who,  by  the  *same  constitution,  were  madesecue 

in  the  exercise  of  the  rights  of  suffrage,  and  all  the  imma- 
nities  of  the  citizen.''  ^  And  in  another  case,  where  an  aseetf- 
ment  of  highway  labor  is  compared  with  one  upon  adjacent 
property  for  widening  a  street,  —  which  had  been  held  not  to  be 
taxation,  as  that  term  was  understood  in  the  constitution,  —  it  is 
said  :  '*  An  assessment  of  labor  for  the  repair  of  roads  and  streets 
is  less  like  a  tax  than  is  such  an  assessment.  The  former  is  not 
based  upon,  nor  has  it  any  reference  to,  property  or  values  owned 
b}'  the  person  of  whom  it  is  required,  whilst  the  latter  is  based 
alone  upon  the  property  designated  by  the  law  imposing  it.  Nor 
is  an  assessment  a  capitation  tax,  as  that  is  a  sura  of  money 
levied  upon  each  poll.  This  rate,  on  the  contrary,  is  a  requisi- 
tion for  so  many  days'  labor,  which  may  be  commuted  in  money. 
No  doubt,  the  number  of  days  levied,  and  the  sum  which  may 
be  received  by  commutation,  must  be  uniform  within  the  limits 
of  the  district  or  body  imposing  the  same.  This  requisition  for 
labor  to  repair  roads  is  not  a  tax,  and  hence  this  exemption  is  not 
repugnant  to  the  constitution."^ 

It  will  be  apparent  from  what  has  already  been  said,  that  it  is 

^  Sawyer  v.  City  of  Alton,  4  111.     Draining  Co.  Case,  11  La.  Ann.  338, 
130;    State  v.   Halifax,   4   Dev.  345;     372. 

Amenia   c.   Stamford,   G  Johns.    92;  ^  Town   of   Pleasant  r.  Kost  29 

111.  494. 
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not  essential  to  the  validity  of  taxation^  that  it  be  levied  accord- 
ing to  rules  of  absti-act  justice.^  It  is  only  essential  that  the 
legislature  keep  within  its  proper  sphere  of  action,  and  not  im- 
pose burdens  under  the  name  of  taxation  which  are  not  taxes  in 
fact ;  and  its  decision  as  to  what  is  proper,  just,  and  politic,  must 
then  be  final  and  conclusive.  Absolute  equality  and  strict  jus- 
tice are  unattainable  in  tax  proceedings.  The  legislature  must 
be  left  to  decide  for  itself  how  nearly  it  is  possible  to  approxi- 
mate so  desirable  a  result.  It  must  happen  under  any  tax  law 
that  some  property  will  be  taxed  twice,  while  other  property  will 
escape  taxation  altogether.  Instances  will  also  occur  where  per- 
sons will  be  taxed  as  owners  of  property  which  has  ceased  to 
exist.  The  system  in  vogue  for  taking  valuations  of  property 
fixes  upon  a  certain  time  for  that  purpose,  and  a  party  becomes 
liable  to  be  taxed  upon  what  he  possesses  at  the  time  the  valuing 
officer  calls  upon  him.  Yet  changes  of  property  from  person  to 
person  are  occurring  while  the  valuation  is  going  on,  and  the 
same  parcel  of  property  is  found  by  the  assessor  in  the  hands  of 
two  different  persons,  and  is  twice  assessed,  while  another  parcel 
for  similar  reasons  is  not  assessed  at  all.  Then  the  man 
who  owns  property  when  the  assessment  is  *  taken  may  [*  514] 
have  been  deprived  of  it  by  accident  or  other  misfortune 
before  the  tax  becomes  payable ;  but  the  tax  is  nevertheless  a 
charge  against  him.  And  when  the  valuation  is  only  made  once 
in  a  series  of  years,  the  occasional  hardships  and  inequalities  in 
consequence  of  relative  changes  in  the  value  of  property  from 
various  causes,  become  sometimes  very  glaring.  Nevertheless, 
no  question  of  constitutional  law  is  involved  in  these  cases,  and 
the  legislative  control  is  complete.^ 


^  Frellsen  v.  Mahan,  21  La.  Ann. 
79 ;  People  v.  Whyler,  41  Cal.  351 ; 
Warren  r.  Henley,  31  Iowa,  43.  In 
this  last  case,  Beck^  J.,  criticises  the 
position  taken  ante,  pp.  ♦507,  ♦508, 
that  the  cost  of  a  local  improvement 
cannot  be  imposed  on  the  adjoining 
premises  irrespective  of  any  appor- 
tionment, and  appears  to  suppose  our 
views  rest  upon  the  injustice  of  such 
a  proceeding.  This  is  not  strictly  cor- 
rect; it  may  or  may  not  be  just  in 
any   particular    case;    but    taxation 


necessarily  implies  apportionment, 
and  even  a  just  burden  cannot  be 
imposed  as  a  tax  without  it. 

^  In  Shaw  v.  Dennis,  5  Gilm.  405, 
objection  was  taken  to  an  assessment 
made  for  a  local  improvement  under 
a  special  statute,  that  the  commis- 
sioners, in  determining  who  should 
be  liable  to  pay  the  tax,  and  the 
amount  each  should  pay,  were  to  be 
governed  by  the  last  assessment  of 
taxable  property  in  the  county.  It 
was  insisted  that  this  was  an  unjust 
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The  I^idatare  must  also,  except  when  an  unbending  rale  bii 
been  prescribed  for  it  by  the  constitution,  have  power  to  mImI 
in  its  discretion  the  subjects  of  taxation.  The  rule  of  mifiDa^ 
ity  requires  an  apportionment  among  all  the  subjects  of  tsulioi 
within  the  districts ;  but  it  does  not  require  that  eyeiy  tliii| 
which  the  l^slature  might  make  taxable  shall  be  madeiok 
fact.  Many  exemptions  are  usually  made  from  taxation  from  n^ 
sons  the  cogency  of  which  is  at  once  apparent.  The  agendas  d 
the  national  government,  we  have  seen,  are  not  taxable  hj  tti 
States ;  and  the  agencies  and  property  of  States,  oounties,  dtii^ 
boroughs,  towns,  and  villages,  are  also  exempted  by  law,  beosiMb 
if  any  portion  of  the  public  expenses  was  unposed  upon  ibsoiit 
must  in  some  form  be  collected  from  the  citizens  before  it  ota  bi 
paid.  No  beneficial  object  could  therefore  be  acoomplished  hj 
any  such  assessment  The  property  of  educational  and  vsligiM 
institutions  is  also  generally  exempted  £rom  taxation  by  law  iqNi 
very  similar  considerations,  and  from  a  prevailing  beli^  thatiftii 
the  policy  and  the  interest  of  the  State  to  enoomifB 
[*  615]  them.^    If  the  State  *  may  cause  taxes  to  be  levied  bm 


oriterioQ,  for  a  man  might  have  dia-  ^  As  in  the  oaaa  of  otiber  ^irfil 
posed  of  aD  the  taxable  property  as-  pririleges,  ezamptioiis  from  tmihi 
sessed  to  him  in  the  last  assessment  are  to  be  strictly  oonstnied.  TatHm 
before  this  tax  was  actually  declared  of  M.  £.  Church  0.  Ellis,  88  hid.  t; 
by  the  commissioners.  The  court,  State  v.  Mills,  34  N.  J.  177 ;  and  naay 
however,  regarded  the  objection  as  other  cases  cited  in  Cooley  on  Taiir 
more  refined  than  practical,  and  one  tion,  146.  The  local  authoritasB  aap 
that,  if  allowed,  would  at  once  anni-  not  be  authorized  by  the  legidston 
hilate  the  power  of  taxation.  **  In  to  make  exemptions.  Famsworth  Co. 
the  imposition  of  taxes,  exact  and  v.  Lisbon,  62  Me.  451 ;  Wilson  v.  Si- 
critical  justice  and  equality  are  abso-  pervisors  of  Sutter,  47  Cal.  91.  See 
lutely  unattainable.  If  we  attempt  Brewer  Brick  Co.  o.  Brewer,  82  Ma 
it,  we  might  have  to  divide' a  single  62;  s.  c.  16  Am.  Rep.  395;  Stile  a 
year's  tax  upon  a  given  article  of  Hudson,  37  N.  J.  12.  It  has  bees 
property  among  a  dozen  different  in-  generally  held  that  an  exes^ptui 
dividuals  who  owned  it  at  different  from  taxation  would  not  exempt  the 
times  during  the  year,  and  then  be  property  from  being  assessed  te  • 
almost  as  far  from  the  desired  end  as  local  improvement.  Matter  of  Msf  t 
when  we  started.  The  proposition  is  &c.,  11  Johns.  77;  Ballimore  r.  Gene- 
Utopian.  The  legislature  must  adopt  tery  Co.,  7  Md.  517;  La  Fayette  a 
some  practicable  system ;  and  there  is  Orphan  Asylum,  4  La.  Ann.  1 ;  I^ 
no  more  danger  of  oppression  or  in-  r.  Northern  Liberties,  31  Benn.  8k 
justice  in  taking  a  former  valuation  69;  Le  Fever  v.  Detroit,  2  Miefa.  5M; 
than  in  relying  upon  one  to  be  made  Lockwood  v,  St.  Louis,  24  Mo.  SO; 
subsequently.''  And  see  People  v.  Broadway  Baptist  Church  v.  IfeAtoe, 
Worthmgton,  21  HI.  171.  8  Bush,  508;  s.  c.  8  Am.  Bep.  480; 


CH.  XrV.]  THE  POWER  OF  TAXATION.  641 

motives  of  charity  or  gratitude,  so  for  the  like  reasons  it  may 
exempt  the  objects  of  charity  and  gratitude  from  taxation. 
Property  is  sometimes  released  from  taxation  by  contract  between 
the  State  and  corporations,  and  specified  occupations  are  some- 
times charged  with  specific  taxes  in  lieu  of  all  taxation  of  their 
property.  A  broad  field  is  here  opened  to  legislative  discretion. 
As  matter  of  State  policy  it  might  also  be  deemed  proper  to  make 
general  exemption  of  sufficient  of  the  tools  of  trade  or  other 
means  of  support,  to  enable  the  poor  man,  not  yet  a  pauper,  to 
escape  becoming  a  public  burden.  There  is  still  ample  room  for 
apportionment  after  all  such  exemptions  have  been  made.  The 
constitutional  requirement  of  equality  and  uniformity  only  extends 
to  such  objects  of  taxation  as  the  legislature  shall  determine 
to  be  properly  subject  to  the  burden.^  The  power  to  determine 
the  persons  and  the  objects  to  be  taxed  is  trusted  exclusively  to 
the  legislative  department ;  ^  but  over  all  those  objects  the  burden 
must  be  spread,  or  it  will  be  unequal  and  unlawful  as  to  such  as 
are  selected  to  make  the  payment.^ 

Universalist  Society  p.  Providence,  6  corporations,  and  exempt  them  from 

R.  I.  235;  Patterson  v.  Society,  &c.,  municipal  taxation.     So  held  on  the 

24  N.  J.  385;  Cincinnati  College  v.  ground  of  stare  decisis,    Eaieeland  v. 

State,    19    Ohio,    110;    Brewster    r.  Milwaukee,  15  Wis.  454. 

Hough,  10  N.  U.  138;    Seymour  o.  >  In  the  case  of  Weeks  v.  Milwau- 

Hartford,    21     Conn.     481 ;    Palmer  kee,  10  Wis.  242,  a  somewhat  pecul- 

0.   Stumph,  29  Ind.   329 ;   Peoria  v.  iar  exemption  was  made.     It  appears 

Kidder,  26  111.  351 ;  Hale  v.  Kenosha,  that  several  lots  in  the  city  upon  which 

29  Wis.  599;   Seamen's  Friend  So-  a  new  hotel  was  heing  constructed, 

dety    17.    Boston,    116     Mass.    181;  of  the  value    of    from   S150,000  to 

Orange,  &c.  R.  R.  Co.  v,  Alexandria,  $200,000,  were  purposely  omitted  to 

17  Grat.  176.  he  taxed,  under  the  direction  of  the 

1  State  17.  North,  27  Mo.  464;  Peo-  Common  Council,  '*  in  view  of  the 
pie  V.  Colman,  3  Cal.  46;  Durach's  great  public  benefit  which  the  con- 
Appeal,  62  Penn.  St.  494 ;  Brewer  struction  of  the  hotel  would  be  to  the 
Brick  Co.  v.  Brewer,  62  Me.  62.  city.''     Paincy  J.,  in  delivering  the 

*  Wilson  17.  Mayor,  &c.  of  New  opinion  of  the  court,  says:  **  1  have 
York,  4  £.  D.  Smith,  675;  Hill  v,  no  doubt  this  exemption  originated 
HigdoD,  5  Ohio,  N.  s.  245;  State  v.  in  motives  of  generosity  and  public 
Parker,  33  N.  J.  313;  State  v.  County  spirit.  And  perhaps  the  same  mo- 
Court,  19  Ark.  360.  Classes  of  prop-  tives  should  induce  the  tax-payers  of 
erty  as  well  as  classes  of  persons  may  the  city  to  submit  to  the  slight  in- 
be  exempted.  Butler's  Appeal,  73  crease  of  the  tax  thereby  imposed  on 
Penn.  St.  448.  Notwithstanding  a  each,  without  questioning  its  strict 
requirement  that  **  the  rule  of  taxa-  legality.  But  they  cannot  be  com- 
tion  shall  be  uniform,"  the  legisla-  pelled  to.  No  man  is  obliged  to  be 
ture  may  levy  specific  State  taxes  on  more  generous  than  the  law  requires, 
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lembly  shall  provide  for  levying  a  tax  by  valuation,  so  that  every 
person  and  corporation  shall  pay  a  tax  in  proportion  to  the  value 
yl  his  or  her  property."  ^     Under  this  it  has  been  held  that  ex- 
emption by  the  legislature  of  persons  residing  in  a  city  from  a 
tax  levied  to  repair  roads  beyond  the  city  limits,  by  township 
authority,  —  the  city  being  embraced  within  the  township  which, 
for  that  purpose,  was  the  taxing  district,  —  was  void.^    It  is  to 
be  observed  of  these  cases,  however,  that  they  would  have  fallen 
within  the  general  principle  laid  down  in  Knowlton  v. 
Supervisors  of  Rock  Co.,^  and  the  legislative  acts  *  un-  [*  617] 
der  consideration  might,  if  that  case  were  followed,  have 
been  declared  void  on  general  principles,  irrespective  of  the  pe- 
culiar wording  of  the  constitution.    These  cases,  notwithstanding, 
as  well  as  others  in  Illinois,  recognize  the  power  in  the  legislature 
to  commute  for  a  tax,  or  to  contract  for  its  release  for  a  consider-  \ 
ation.     The  Constitution  of  Ohio  provides^  that  *^  laws  shall  be 
passed  taxing  by  a  uniform  rule  all  moneys,  credits,  investments 
in  bonds,  stocks,  joint-stock  companies,  or  otherwise ;  and  also 
all  real  and  personal  property,  according  to  its  true  value  in 
money."     Under  this  section  it  was  held  not  competent  for  the 
legislature  to  provide  that  lands  within  the  limits  of  a  city  should 
not  be  taxed  for  any  city  purpose,  except  roads,  unless  the  same 
were  laid  off  into  town  lots  and  recorded  as  such,  or  into  out- 
lots  not  exceeding  five  acres  each.^    Upon  this  case  we  should 
make  the  same  remark  as  upon  the  Illinois  cases  above  referred  to. 
It  is,  moreover,  essential  to  valid  taxation  that  the  taxing  offi- 
cers be  able  to  show  legislative  authority  for  the  burden  they 
assume  to  impose  in  every  instance.     Taxes  can  only  be  voted  by 
the  people's  representatives.     They  are  in  every  instance  an  ap- 
propriation by  the  people  to  the  government,  which  the  latter  is 
to  expend  in  furnishing  the  people  protection,  security,  and  such 
facilities  for  enjoyment  as  it  properly  pertains  to  government  to 
provide.     This  principle  is  a  chief  corner-stone  of  Anglo-Saxon 
liberty  ;  and  it  has  operated  not  only  as  an  important  check  on 

1  Art.  9,  §  2,  of  the  old  Constitu-  357.     See  also  Louisville,  &c.  R.  R. 

tion.  Co.  V.  State,  8  Ueisk  664,  744. 

«  O'Kane    v.  Treat,  25  HI.  561;         «  9  Wis.  410.    See  aw/c,  p.  ♦502. 
HoDsaker  0.  Wright,  30  111.  146.     See         «  Art.  12,  §  2. 
also  Trustees  v.  McConuell,   12  111.         ^  Zanesville  p.   Auditor  of  Mus- 

138  ;  Madison  County  v.  People,  58  kingum  County,  5  Ohio,  n.  s.  589. 
IIL  456;  Dunham  v.  Chicago,  55  111. 
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tions,  shall  restrict  their  power  of  taxation  over  the  subjects 
'within  their  control.  These  requirements,  however,  impose  an 
obligation  upon  the  legislature  which  only  its  sense  of  duty  can 
compel  it  to  perform.^  It  is  evident  that  if  the  legislature  fail 
to  enact  the  restrictive  legislation,  the  courts  have  no  power  to 
compel  such  action.  Whether  in  any  case  a  charter  of  incorpo- 
ration could  be  held  void  on  the  ground  that  it  conferred  unlim- 
ited powers  of  taxation,  is  a  question  that  could  not  well  arise, 
as  a  charter  is  probably  never  granted  which  does  not  impose 
some  restrictions ;  and  where  that  is  the  case,  it  must  be  inferred 
that  those  were  all  the  restrictions  the  legislature  deemed  impor- 
tant, and  that  therefore  the  constitutional  duty  of  the  legislature 
has  been  performed.^ 


^  In  Hill  p.  Higdon,  5  Ohio,  n.  s. 
248,  Ranney,  J.,  says  of  this  pro> 
vision:  *' A  failure  to  perform  this 
daty  may  be  of  very  serious  import, 
but  lays  no  foundation  for  judicial 
correction."  And  see  Maloy  v.  Ma- 
rietta, 11  Ohio,  N.  8.  638. 

*  The  Constitution  of  Ohio  re- 
quires the  legislature  to  provide  by 
general  laws  for  the  organization  of 
cities  and  incorporated  villages,  and 
to  restrict  their  power  of  taxation, 
assessment,  &c.  The  general  law 
authorizing  the  expense  of  grading 
and  paving  streets  to  be  assessed  on 
the  grounds  bounding  and  abutting 
on  the  street,  in  proportion  to  the 
street  front,  was  regarded  as  being 
passed  in  attempted  fulfilment  of  the 
constitutional  duty,  and  therefore 
valid.  The  chief  restriction  in  the 
case  was,  that  it  did  not  authorize 
assessment  in  any  other  or  different 
mode  from  what  had  been  customary. 
Northern  Indiana  R.  R.  Co.  v.  Con- 
nelly, 10  Ohio,  N.  8  165.  The  statute 
also  provided  that  no  improvement 
or  repair  of  a  street  or  highway,  the 
cost  of  which  was  to  be  assessed  upon 
the  owners,  should  be  directed  with- 
out the  concurrence  of  two-thirds  of 
the  members  elected  to  the  municipal 
council,  or  unless  two-thirds  of  the 
owners  to  be  charged  should  petition 


in  writing  therefor.  In  Maloy  r. 
Marietta,  11  Ohio,  n.  s.  639,  Peck,  J., 
says :  **  This  may  be  said  to  be  a  very 
imperfect  protection ;  and  in  some 
cases  will  doubtless  prove  to  be  so; 
but  it  is  calculated  and  designed,  by 
the  unanimity  or  the  publicity  it  re- 
quires, to  prevent  any  flagrant  abuses 
of  the  power.  Such  is  plainly  its 
object;  and  we  know  of  no  rights 
conferred  upon  courts  to  interfere 
with  the  exercise  of  a  legislative  dis- 
cretion which  the  constitution  has 
delegated  to  the  law-making  power." 
And  see  Weeks  v.  Milwaukee,  10  Wis. 
242.  The  Constitution  of  Michigan 
requires  the  legislature,  in  providing 
for  the  incorporation  of  cities  and 
villages,  to  *'  restrict  their  power  of 
taxation,"  &c.  The  Detroit  Metro- 
politan Police  Law  made  it  the  duty 
of  the  Board  of  Police  to  prepare  and 
submit  to  the  city  controller,  on  or 
before  the  first  day  of  May  in  each 
year,  an  estimate  in  detail  of  the  cost 
and  expense  of  maintaining  the  police 
department,  and  the  Common  Council 
was  required  to  raise  the  same  by 
general  tax.  These  provisions,  it  was 
claimed,  were  in  conflict  with  the 
constitution,  because  no  limit  was 
fixed  by  them  to  the  estimates  that 
might  be  made.  In  People  r.  Ma- 
haney,  13  Mich.  498,  the  court  say: 
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DOtice  of  such  unimportant  matters ;  but  an  excess  of  jurisdic- 
tion .is  never  unimportant.  In  one  case  in  Maine,  the  excess  was 
eighty-seven  cents  only  in  a  tax  of  $225.75,  but  it  was  held  suffi- 
cient to  render  the  proceedings  void.  We  quote  from  Mellen^ 
Ch.  J.,  delivering  the  opinion  of  the  court:  ^^  It  is  contended  that 
the  sum  of  eighty-seven  cents  is  such  a  trifle  as  to  fall  within 
the  range  of  the  maxim  de  minimis^  &c. ;  but  if  not,  that  still 
this  small  excess  does  not  vitiate  the  assessment.  The  maxim  is 
80  vague  in  itself  as  to  form  a  very  unsafe  ground  of  proceeding 
or  judging ;  and  it  may  be  almost  as  difficult  to  apply  it  as  a  rule 
in  pecuniary  concerns  as  to  the  interest  which  a  witness  has  in 
the  event  of  a  cause ;  and  in  such  case  it  cannot  apply.  Any 
interest  excludes  him.  The  assessment  was  therefore  unauthor- 
ized and  void.  If  the  ^ine  which  the  legislature  has  established 
be  once  passed,  we  know  of  no  boundary  to  the  discretion  of 
the  assessors."  ^  The  same  view  has  been  taken  by  the 
Supreme  Court  of  Michigan,  by  which  the  *  opinion  is  [*  521] 
expressed  that  the  maxim  de  minimis  lex  non  curat  should 
be  applied  with  great  caution  to  proceedings  of  this  character, 
and  that  the  excess  could  not  be  held  unimportant  and  overlooked 
where,  as  in  that  case,  each  dollar  of  legal  tax  was  perceptibly 
increased  thereby.^  Perhaps,  however,  a  slight  excess,  not  the 
result  of  intention,  but  of  erroneous  calculations,  may  be  over- 
looked, in  view  of  the  great  difficulty  in  making  all  such  calcula- 
tions mathematically  correct,  and  the  consequent  impolicy  of 
requiring  entire  freedom  from  all  errors.® 

Wherever  a  tax  is  invalid  because  of  excess  of  authority,  or 


^  Huse  V.  Merriam,  2  Me.  375. 
See  Joyner  v.  School  District,  3  Cush. 
507;  Kemper  v.  McClelland,  19 
Ohio,  324;  School  District  o.  Mer- 
rills, 12  Conn.  437;  El  well  u.  Shaw, 
1  Me.  335;  Wells  «.  Burbank,  17  N. 
H.  393;  Kinsworthy  p.  Mitchell,  21 
Ark.  145. 

>  Case  V,  Dean,  16  Mich.  12.  And 
see  Commonwealth  v.  Savings  Bank, 
5  Allen,  428;  Bucknall  r.  Story,  36 
Cal.  67;  Drew  v.  Davis,  10  Vt.  506; 
Wells  V.  Burbank,  17  N.  H.  393. 

*  This  was  the  view  taken  by  the 
Supreme  Court  of  Wisconsin  in  Kel- 
ley  V.  Corson,  8  Wis.  182,  where  an 


excess  of  S8.61  in  a  tax  of  $6,654.57 
was  held  not  to  be  fatal;  it  appearing 
not  to  be  the  result  of  intention,  and 
the  court  thinking  that  an  accidental 
error  no  greater  than  this  ought  to  be 
disregarded.  See  also  O*  Grady  v. 
Bamhisel,  23  Cal.  287;  State  p. 
Newark,  25  N.  J.  399.  In  Iowa  the 
statute  requires  a  sale  to  be  upheld  if 
any  portion  of  the  tax  was  legal. 
See  Parker  v.  Sexton,  29  Iowa,  421. 
If  a  part  of  a  tax  only  is  illegal,  the 
balance  will  be  sustained  if  capable 
of  being  distinguished.  O^Kane  v. 
Treat,  25  111.  557 ;  People  r.  Nichols, 
49  111.  517. 
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because  the  requisites  in  tax  proceedings  which  the  law  ha 
vided  for  the  protection  of  the  tax-payer  are  not  compliec 
any  sale  of  property  based  upon  it  will  be  void  also.  The 
is  not  deprived  of  his  property  by  "  the  law  of  the  land/' 

taken  to  satisf}'^  an  illegal  tax.  And  if  property  is  sold 
satisfaction  of  several  taxes,  any  one  of  which  is  unautb 
or  for  any  reason  illegal,  the  sale  is  altogether  void.^    A 

^  This  has  heen  repeatedly  held,  the  owner's  interest  will  pre 

Elwell  V,  Shaw,  1  Greenl.  335 ;  Lacy  to  a  tax  sale,  will  be  fomii 

V.    Davis,    4    Mich.    140;   Bangs  0.  dantly  sustained  by  the  aut 

Snow,  1  Mass.  188 ;  Thurston  r.  Lit-  while  many  of  the  cases  go  1 

tie,  3  Mass.  429;  Dillingham  r.  Snow,  ther  in    making  irregolaritic 

6  Mass.  547;  Stetson  v.  Kempton,  13  It  appears  to  us  that  where 

Mass.  283 ;    Libby  p.   Bumham,   15  quirement  of  the  law  which  h 

Mass.  144;  Hayden  v,  Foster,  13  Pick,  of  observance  was  one  which 

492;  Torrey  v.  Millbury,  21  Pick.  70;  gard  simply  to  the  due  and 

Alvord  V,  Collin,  20  Pick.  418;  Drew  conduct  of  the  proceedings,  < 

V.  Davis,   10   Vt.  506;    Doe  v,   Mc-  protection  of  the  public  iaU 

Quilkin,   8  Blackf.  335;   Kemper  r.  against  the  officer,  so  that  to 

McClelland,  19  Ohio,  324.     This  is  payer  it  is  immaterial  whethi 

upon  the  ground  that  the  sale  being  complied  with  or  not,  a  fa 

based  upon  both  the  legal  and  the  comply  ought  not  to  be  recog 

illegal  tax,  it  is  manifestly  impossible  a  foundation  for  complaint 

afterwards  to  make  the  distinction.  But  those  safeguards  which  tl 

so  that  the  act  shall  be  partly  a  tres-  lature  has  thrown  around  th( 

pass  and  partly  innocent.     But  when  of  citizens,  to  protect  them 

a  party  asks  relief  in  equity  before  a  unequal,    unjust,     and    extc 

sale  against  the  collection  of  taxes,  a  taxation,  the  courts  are  not  a 

part   of  which  are  legal,  he  will  be  to  do  away  with  by  declarir 

required  first  to  pay  that  part,  or  at  non-essential.     To  hold  the 

least  to  so  distinguish  them  from  the  ment  of  the  law.  in  regard 

others  that  process  of  injunction  can  directory  only,   and  not  mai 

be   so  framed   as  to  leave  the  legal  is  in  effect  to  exercise  a  di; 

taxes  to  be  enforced ;   and  failing  in  power  over  the  laws.     Mr.  lil 

this,  his  bill  will  be  dismissed.     Con-  in  his  treatise  on  Tax  Titles, 

way ».  Waverley,  15  Mich.  257;  Palmer  lected  the  cases  on  this  sul 

r.  Napoleon,  IG  Mich.  170;  Ilersey  v.  dustriously,  and  perhaps  we 

Supervisors  of   Milwaukee,   10  Wis.  pardoned  for  saying  also  wit 

182 ;  Bond  v.  Kenosha,  17  Wis.  288 ;  ceptible  leaning  against  that 

Myrick  t?.  La  Crosse,   17  Wis.  442;  of  conveyance.     As  illustrati 

Roseberry  v.  Huff,  27  lud.  12.  far  the  courts  will  go,  in  soil 

As  to  the  character  and  extent  of  to  sustain  irregular  taxatioi 

the  irregularities  which  should  defeat  officei's    have    acted    in   goo 

the  proceedings  for  the  collection  of  reference  is  made  to  Kelley  r. 

taxes,   we   could    not    undertake    to  11  Wis.  1;   Ilersey  r.   Super 

speak  here.     We  think  the  statement  Milwaukee,   10   Wis.    185. 

in  the  text,  that  a  failure  to  comply  Mills  v.  Gleason,  11  Wis.  4y 

with   any  such  requirements   of  the  the  court  endeavors   to  lay 

law  as  are  made  for  the  protection  of  general    rule    as    to    tlie   ili 
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)ral  rule  is  applicable  here,  that  where  property  is  taken 
jr  statutory  authority  in  derogation  of  common  right,  every 
Jsite  of  the  statute  having  a  semblance  of  benefit  to  the 
er  must  be  complied  with  or  the  proceeding  will  be  inef- 
ial.i 


1  should  render  a  tax  roll  in- 

A  party  boand  to  pay  a  tax, 

ly  portion  thereof,  cannot  get 

to  the  land  by  neglecting  pay- 

and  allowing  a  sale  to  be  made 
bich  he  becomes  the  purchaser, 
inn  V.  Whelan,  27  Cal.  800. 
Butler  V.  Porter,  13  Mich.  292; 
sy  on  Taxation,  346. 
See  ante,  pp.  ♦74-*78.  Also 
ai  V.  Wheeler,  48  N.  Y.  486; 
fall  V.  Preston,  40  N.  Y.  349, 

Cooley  on  Taxation,  c.  15. 

should  be  stated  that  in  Iowa, 
r  legislation  favorable  to  tax  titles, 
^urts  go  farther  in  sustaining 


them  than  in  perhaps  any  other  State. 
Reference  is  made  to  tiie  following 
cases:  Eldridge  o.  Keuhl,  27  Iowa, 
160;  McReady  v.  Sexton,  29  Iowa, 
356;  Hurley  v.  Rowell,  31  Iowa,  64; 
Rima  v.  Cowan,  31  Iowa,  125;  Thomas 
V.  Steckle,  32  Iowa,  71;  Henderson  v, 
Oliver,  32  Iowa,  512 ;  Bulkley  v.  Cal- 
lanan,  32  Iowa,  461;  Ware  v.  Little, 
35  Iowa,  234;  Jeffrey  v.  Brokaw,  35 
Iowa,  305  ;  Grenther  o.  Fuller,  36  Iowa, 
604;  Leavitt  v.  Watson,  37  Iowa,  93; 
Phelps  V,  Meade,  41  Iowa,  470.  It 
may  be.  useful  to  compare  these  cases 
with  Kimball  p.  Rosendale,  42  Wis. 
407. 


THB    EMINENT    DOMAIN. 

Evert  sovereignty  possesses  buildings,  lands,  and 
erty,  which  it  holds  for  the  use  of  its  officers  and  ageii 
them  to  perform  their  public  functions.  It  may  also 
erty  from  the  rents,  issues,  and  profits,  or  perhaps 
which  it  is  expected  the  State  will  derive  a  revenue, 
erty  constitutes  the  ordinary  domain  of  the  State.  1 
its  use,  enjoyment,  and  alienation*,  the  same  principles 
govern  the  management  and  control  of  like  property 
uals  ;  and  the  State  is  in  fact  but  an  individual  propi 
title  and  rights  are  to  be  tested,  regulated,  and  gove 
same  rules  that  would  have  pertained  to  the  owne 
same  property  by  any  of  its  citizens.  There  are  a 
which  property  is  peculiarly  devoted  to  the  gene 
enjoyment  of  the  individual  citizens  who  compose  tl 
society,  but  the  regulation  and  control  of  which  are  i 
State  by  virtue  of  its  sovereignty.  The  State  maj 
prietor  of  this  property,  and  retain  it  for  the  oommi 
means  of  contributing  to  the  general  health,  comfort, 
of  the  people  ;  but  generally  it  is  not  strictly  the 
rather  the  governing  and  supervisory  trustee  of  the  ] 
in  such  property,  vested  with  the  power  and  chaig 
duty  of  so  regulating,  protecting,  and  controlling 
secure  to  each  citizen  the  privilege  to  make  them  ava 
purposes,  so  far  as  may  be  consistent  with  an  equal  ei 
every  other  citizen  of  the  same  privilege.^     In  soc 
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these  rights  are  of  such  a  nature,  or  the  circumstances  are  such, 
that  the  most  feasible  mode  of  enabling  every  citizen  to  partici- 
pate therein  may  seem  to  be  for  the  State  to  transfer  its  control, 
wholly  or  partially,  to  individuals,  either  receiving  by  way  of  aug- 
mentation of  the  public  revenues  a  compensation  therefor,  or 
securing  in  return  a  release  to  the  citizens  generally  from  some 
tax  or  charge  which  would  have  rested  upon  them  in 
*  respect  to  such  rights,  had  the  State  retained  the  [*  524] 
usual  control  in  its  own  hands,  and  borne  the  incidental 
burdens. 

The  rights  of  which  we  here  speak  are  considered  as  pertain- 
ing to  the  State  by  virtue  of  an  authority  existing  in  every  sov- 
ereignty, and  which  is  called  the  eminent  domain.  Some  of  these 
are  complete  without  any  action  on  the  part  of  the  State ;  as  is 
the  case  with  the  rights  of  navigation  in  its  seas,  lakes,  and  pub- 
lic rivers,  the  rights  of  fishery  in  public  waters,  and  the  right  of 
the  State  to  the  precious  metals  which  may  be  mined  within  its 
limits.^  Others  only  become  complete  and  are  rendered  effectual 
through  the  State  displacing,  either  partially  or  wholly,  the  rights 
of  private  ownership  and  control ;  and  this  it  accomplishes  either 
by  contract  with  the  owner,  by  accepting  his  gift,  or  by  appro- 
priating his  property  against  his  will  through  an  exercise  of  its 
superior  authority.  Of  these,  the  common  highway  furnishes  an 
example  ;  the  public  rights  therein  being  acquired  either  by  the 
grant  or  dedication  of  the  owner  of  the  land  over  which  they  run, 
or  by  a  species  of  forcible  dispossession  when  the  public  necessity 
demands  the  way,  and  the  private  owner  will  neither  give  nor 
sell  it.  All  these  rights  rest  upon  a  principle  which  in  every 
sovereignty  is  essential  to  its  existence  and  perpetuity,  and  which, 
80  far  as  when  called  into  action  it  excludes  pre-existing  individ- 
ual rights,  is  sometimes  spoken  of  as  being  based  upon  an  implied 
reservation  by  the  government  when  its  citizens  acquire  property 
from  it  or  under  its  protection.  And  as  there  is  not  often  occa- 
sion to  speak  of  the  eminent  domain  except  in  reference  to  those 

therein.  As  regards  public  and  ex-  ^  1  Bl.  Com.  294;  8  Kent,  378, 
clnsive  rights  of  fishery  in  this  coun-  note.  In  Califomia  it  has  been  de- 
try,  see  Commonwealth  p.  Alger,  7  cided  that  a  grant  of  public  lands  by 
Cush.  63 ;  Lakeman  v.  Bumham,  7  the  government  carries  with  it  to  the 
Gray,  440;  Commonwealth  o.  Look,  grantee  the  title  to  all  mines.  Boggs 
108  Mass.  452;  Angell  on  Water-  r.  Merced,  &c.  Co.,  14  Cal.  270; 
courses,  §  65  a,  and  cases  cited.  Moore  v.  Smaw,  17  Cal.  199. 
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formity  with  its  constitution,  as  at  length  to  preclude  the  State 
performing  its  ordinary  and  essential  functions,  and  the  agent 
chosen  to  govern  the  State  might  put  an  end  to  the  State  itself. 
It  must  follow  that  any  legislaj;ive  bargain  in  restraint  of  the 
complete,  continuous,  and  repeated  exercise  of  the  right  of  emi- 
nent domain  is  unwairanted  and  void ;  and  that  provision  of  the 
Constitution  of  the  United  States  which  forbids  the  States  vio- 
lating the  obligation  of  contracts  could  not  be  so  construed  as  to 
render  valid  and  effectual  such  a  bargain,  which  originally  was  in 
excess  of  proper  authority.  Upon  this  subject  we  shall  content 
ourselves  with  referring  in  this  place  to  what  has  been  said  in 
another  connection.^ 

As  under  the  peculiar  American  system  th^  protection  and 
regulation  of  private  rights,  privileges,  and  immunities  in  general 
properly  pertain  to  the  State  governments,  and  those  governments 
are  expected  to  make  provision  for  those  conveniences  and  neces- 
sities which  are  usually  provided  for  their  citizens  through  the 
exercise  of  the  right  of  eminent  domain,  the  right  itself,  it  would 
seem,  must  pertain  to  those  governments  also,  rather  than  to  the 
government  of  the  nation ;  and  such  has  been  the  conclusion  of 
the  authorities.  In  the  new  territories,  however,  where  the  gov- 
ernment of  the  United  States  exercises  sovereign  author- 
ity, it  possesses,  *  as  incident  thereto,  the  right  of  eminent  [*  526] 
domain,  which  it  may  exercise  directly  or  through,  the 
territorial  governments  ;  but  this  right  passes  from  the  nation  to 
the  newly  formed  State  whenever  tlie  latter  is  admitted  into  the 
Union.^    So  far,  however,  as  the  general  government  may  deem 


1  See  ante,  p.  ♦281. 

*  Pollard's  Lessee  v.  Hagan,  3 
How.  212;  GoodtiUe  v.  Kibbee,  9 
How.  471;  Doe  •.  Beebe,  13  How. 
25;  United  States  v.  The  Railroad 
Bridge  Co.,  6  McLean,  J517;  Weber 
V.  Harbor  Commissioners,  18  Wall. 
57;  Swan  p.  Williams,  2  Mich.  427; 
Warren  v.  St.  Paul,  &c.  R.  R.  Co., 
18  Minn.  384.  The  States  have 
sometimes  assumed  authority,  under 
the  eminent  domain,  to  appropriate 
the  property  of  individuals  in  order 
to  donate  it  to  the  general  govern- 
ment for  national  purposes;  but  the 


right  to  do  this  would  seem  doubtful. 
The  authority  of  the  general  govern- 
ment to  appropriate  private  property 
for  its  needs  is  unquestionable;  but 
every  sovereignty  must  judge  of  its 
needs  for  itself,  and  the  right  to  de- 
cide upon  and  supply  them  by  dis- 
possessing private  rights  cannot,  as 
it  seems  to  us,  be  assumed  by  any 
other  authority  without  the  incorpo- 
ration of  some  new  principle  into  the 
law  of  eminent  domain.  The  follow- 
ing decisions  have  been  made  on  this 
subject.  In  Reddall  v.  Bryan,  14 
Md.  478,  proceedings  in  Maryland, 
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it  important  to  appropriate  lands  or  other  property  for  its  own 
purposes,  and  to  enable  it  to  perform  its  functions,  —  as  must 
sometimes  be  necessary  in  the  case  of  forts,  light-houses,  militaiy 
posts  or  roads,  and  other  conveniences  and  necessities  of  govero- 
ment,  — the  general  government  may  still  exercise  the  authority, 
as  well  within  the  States  as  within  the  territory  under  its  exclu- 
sive jurisdiction,  and  its  right  to  do  so  may  be  supported  by  the 
same  reasons  which  support  the  right  in  any  case  ;  that  is  to  saj, 
the  absolute  necessity  that  the  means  in  the  government  for  pe^ 
forming  its  functions  and  perpetuating  its  existence  should  not 
be  liable  to  be  controlled  or  defeated  by  the  want  of  consent  of 
private  parties,  or  of  any  other  authority.* 

What  Property  is  %vJ>ject  to  the  Right. 

Every  species  of  property  which  the  public  needs  may  require, 
and  which  government  cannot  lawfully  appropriate  under  any 
other  right,  is  subject  to  be  seized  and  appropriated  under  the 
right  of  eminent  domain.^  Lands  for  the  public  ways ;  timber, 
stone,  and  gravel  with  which  to  make  or  improve  the  puUic 


under  its  laws,  to  appropriate  lands 
for  the  purpose  of  supplying  the  city 
of  Washington  with  water,  were  sus- 
tained. The  opinion  affirms  the  right 
generally  to  employ  the  State  eminent 
domain  for  the  purposes  of  the  general 
government;  but  the  court  attach  im- 
portance to  the  fact  that  in  ceding  its 
portion  of  the  District  of  Columbia 
to  the  United  States,  *'the  State 
never  intended  to  abandon  all  interest 
in  the  District.  The  relation,  there- 
fore, between  the  District  of  Colum- 
bia, composed  of  territory  ceded  by 
Maryland  for  certain  purposes  only, 
and  the  State  of  whose  soil  it  forms  a 
part,  is  more  intimate  and  close  than 
that  which  it  bears  to  any  other 
State."  Gilmer  t?.  Lime  Point,  18 
Cal.  229,  was  a  proceeding  in  the 
State  court,  on  the  application  of  the 
United  States  by  its  agent,  to  con- 
demn lands  for  the  purposes  of  a  light- 
house.    The  right  to  maintain  it  was 


contested,  but  sustained.  Similar  deci- 
sions were  made  in  Burt  r.  Merchants' 
Ins.  Co.,  106  Mass.  356,  and  Cum- 
mings  V,  Ash,  50  N.  IL  590.  In 
Trombley  p.  Auditor- General,  23 
Mich.  471,  an  act  of  the  legislature 
authorizing  the  Governor  to  take  pro- 
ceedings to  condemn  lands  for  the  use 
of  the  general  government  was  held 
invalid,  on  the  ground  that  every  sov- 
ereignty possesses  inherent  authority 
to  appropriate  the  property  of  its  citi- 
zens or  subjects  for  public  uses,  and 
must  be  the  judge  of  its  own  needs. 
This  view  has  siuce  been  approved  by 
the  United  States  Supreme  Court. 
Kohl  V,  United  States,  91  U.  S.  3f)7. 

1  Kohl  V.  United  States,  91  U.  S. 
Rep.  367;  Trombley  r.  Auditor-Gen- 
eral, 23  Mich.  471;  Darlington  f. 
United  States,  82  Penn.  St.  U'l 

2  People  V,  Mayor,  &c.  of  N'e* 
York,  32  Barb.  102;  Bailey  c  Milten- 
berger,  31  Penn.  St.  37. 
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w^js  ;  ^  buildings  standing  in  the  way  of  contemplated  improve- 
ments, or  which  for  any  other  reason  it  becomes  necessary  to  take, 
remove,  or  destroy  for  the  public  good ;  ^  streams  of  water ;  ^ 
corporate  franchises ;  ^  and  generally,  it  may  be  said,  legal  and 


*  Wheelock  v.  Toong,  4  Wend. 
Vi7;  Lyon  v.  Jerome,  15  Wend.  569; 
ferome  v.  Ross,  7  Johns.  Ch.  315; 
Bliss  V,  Hosmer,  15  Ohio,  44;  Wat- 
sins  V.  Walker  Co.,  18  Tex.  585.  In 
Bldridge  v.  Smith,  34  Vt.  484,  it  was 
leld  competent  for  a  ndhroad  com- 
pany to  appropriate  lands  for  piling 
ihe  wood  and  lumber  used  on  the 
XMid,  and  brought  to  it  to  be  trans- 
)orted  thereon. 

*  Wells  V,  Somerset,  &c.  R.  R. 
[Jo.,  47  Me.  345.  But  the  destruc- 
aon  of  a  private  house  during  a  fire 

0  prevent* the  spreading  of  a  con- 
lagration  has  been  held  not  to  be  an 
appropriation  under  the  right  of  emi- 
lent  domain,  but  an  exercise  of  the 
K)lice  power.  *'  The  destruction  was 
kutborized  by  the  law  of  overruling 
lecessity;  it  was  the  exercise  of  a 
latural  right  belonging  to  every  in- 
lividual,  not  conferred  by  law,  but 
acitly  excepted  from  all  human 
iodes."  Per  Sherman y  Senator,  in 
iuBsell  V.  Mayor,  &c.  of  New  York, 
{  Denio,  461,  473.  See  also  So- 
t)cco  f.  Geary,  3  Cal.  69;  Conwell 
K  Emrie,  2  Ind.  35;  American  Print 
JYorks  V,  Lawrence,  21  N.  J.  248; 
Same  o.  Same,  23  N.  J.  590;  Mc- 
!)onald  v.  Redwing,  13  Minn.  38; 
^leld  V.  Des  Moines,  39  Iowa,  575. 
rhe  municipal  corporation  whose 
officers  order  the  destruction  is  not 
iabie  for  the  damages  unless  ex- 
>ressly  made  so  by  statute.  White 
•.  Charleston,  2  Hill  (S.  C),  571; 
>unbar  v.  San  Francisco,  1  Cal.  355; 
^tone  p.  Mayor,  &c.  of  New  York, 
15  Wend.  157;  Taylor  p.  Plymouth, 

1  Met.  462;  Ruggles  v.  Nantucket, 
1  Cush.  433. 

s  Gardner  p.  Newburg,  2  Johns. 
}b.  162.    In  this  case  a  stream  was 


appropriated  in  order  to  supply  a 
town  with  water.  The  appropriation 
might,  of  course,  be  made  for  any 
other  object  of  public  utility;  and  a 
stream  may  even  be  diverted  from  its 
course  to  remove  it  out  of  the  way  of  a 
public  improvement  when  not  appro- 
priated. See  Johnson  v.  Atlantic, 
&c.  R.  R.  Co.,  35^  N.  H.  569;  Balti- 
more, &c.  R.  R.  Co.  V.  Magruder, 
34  Md.  79;  s.  c.  6  Am.  Rep.  310. 
But  in  general,  in  constructing  a 
public  work,  it  is  the  duty  of  those 
concerned  to  avoid  diverting  streams, 
and  to  construct  the  necessary  cul- 
verts, bridges,  &c.,  for  that  purpose. 
March  v.  Portsmouth,  &c.  R.  R.  Co., 
19  N.  H.  372;  Boughton  p.  Carter,  18 
Johns.  405;  Rowe  p.  Addison,  34 
N.  H.  306 ;  Proprietors,  &c.  p. 
Nashua  and  Lowell  R.  R.  Co.,  10  Cush. 
388;  Haynes  p.  Burlington,  38  Vt. 
350.  And  see  Pettigrew  p.  Janes- 
ville,  25  Wis.  23;  Arimond  p.  Green 
Bay  Co.,  31  Wis.  316;  Stein  p.  Bur- 
den, 24  Ala.  130.  As  to  the  obliga- 
tion of  a  railroad  company  to  com- 
pensate parties  whose  lands  are 
flooded  by  excavations  or  embank- 
ments of  the  company,  see  Brown  p. 
Cayuga,  &c.  R.  R.  Co.,  12  N.  Y. 
486;  Norris  p.  Vt.  Cent.  R.  R.  Co., 
28  Vt.  99.  Compare  Eaton  p.  Bos- 
ton, C.  &  M.  R.  R.  Co.,  51  N.  H. 
504,  where  it  was  decided  that  a 
corporation  which  flooded  a  man's 
land  by  removing  a  natural  protection 
in  the  construction  of  their  road  was 
liable  for  the  injury,  even  though 
their  road  was  constructed  with  due 
care,  with  Bellinger  p.  N.  Y.  Central 
R.  R.  Co.,  22  N.  Y.  42,  and  other 
cases  cited,  post^  pp.  *570,  *571. 

^  Piscataqua  Bridge  p.  New  Hamp- 
shire Bridge,  7  N.  H.  35;  Crosby  v. 
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Legislative  Authority  requisite. 

The  right  to  appropriate  private  property  to  public 
uses  lies  *  dormant  in  the  State,  until  legislative  action  is  [*  528] 
had,  pointing  out  the  occasions,  the  modes,  conditions, 
and  agencies  for  its  appropriation.*  Private  property  can  only 
be  taken  pursuant  to  law;  but  a  legislative  act  declaring  the 
necessity,  being  the  customary  mode  in  which  that  fact  is  deter- 
mined, must  be  held  to  be  for  this  purpose  "  the  law  of  the  land," 
and  no  further  finding  or  adjudication  can  be  essential,  unless  the 
constitution  of  the  State  has  expressly  required  it.^    When,  how- 

the  superior  claims  of  a  whole  com-  thority  to  exercise  the  right  of  emi- 

munity  over  an    individual  citizen ;  nent  domain  until  the  grant  be  shown, 

but  then  in  those  cases  only  where  Phillips  p.  Dunkirk,  &c.   R.  R.  Co., 

private  property  is  wanted  for  public  78  Penn.  St.  177;  Allen  v.  Jones,  47 

tue,  or  demanded  by  the  public  wel-  Ind.  438. 

fare*     We  know  of  no  instances  in         *  4*  Whatever  may  be  the  theoreti- 

which  it  has  or  can  be  taken,  even  by  cal  foundation  for  the  right*  of  emi- 

State  authority,  for  the  mere  purpose  nent  domain,   it    is  certain    that  it 

of  raising  a  revenue  by  sale  or  other-  attaches  as  an  incident  to  every  sov- 

wiae;    and    the  exercise    of    such  a  ereignty,  and  constitutes  a  condition 

power  would  be  utterly  destructive  of  upon  which  all  property  is  holden. 

individual  right,  and  break  down  all  AVhen  the  public  necessity  requires  it, 

the  distinctions  between  meum  and  private  rights  to  property  must  yield 

luum^  and  annihilate  them   for  ever  to  the  paramount  right  of  the  sov- 

at  the  pleasure  of  the  State."     Wood,  ereign  power.      We  have  repeatedly 

J.,  in  Buckingham  v.  Smith,  10  Ohio,  held  that  the  character  of  the  work 

290.     To  the  same  effect  is  Cooper  v.  for  which  the  property  is  taken,  and 

Williams,  5  Ohio,  392.  not  the  means  or  agencies  employed 

Taking  money  under  the  right  of  for  its  construction,  determines  the 
eminent  domain,  when  it  must  be  question  of  power  in  the  exercise  of 
compensated  in  money  afterwards,  this  right.  It  requires  no  judical 
could  be  nothing  more  nor  less  than  condemnation  to  subject  private 
a  forced  loan,  only  to  be  justified  as  property  to  public  uses.  Like  the 
a  last  resort  in  a  time  of  extreme  power  to  tax,  it  resides  in  the  legis- 
peril,  where  neither  the  credit  of  the  lative  department  to  whom  the  dele- 
government  nor  the  power  of  taxa-  gation  is  made.  It  may  be  exercised 
tion  could  be  made  available.  It  is  directly  or  indirectly  by  that  body; 
impossible  to  lay  down  rules  for  such  and  it  can  only  be  restrained  by  the 
a  case,  except  such  as  the  law  of  over-  judiciary  when  its  limits  have  been 
ruling  necessity,  which  for  the  time  exceeded,  or  its  authority  has  been 
being  sets  aside  all  the  rules  and  pro-  abused  or  perverted."  Kramer  v. 
tections  of  private  right,  shall  then  Cleveland  and  Pittsburg  R.  R.  Co., 
prescribe.    Seepost^  p.  *d30,  note.  5  Ohio,  n.  s.  146.     The  mode  of  ex- 

1  Barrow  v.   Page,   5  Hayw.    97;  ercise  is  left  to  the  legislative  discre- 

Bailroad  Co.  v.  Lake,  71  111.  333 ;  Allen  tion,  when  not  restrained  by  the  con- 

V.  Jones,  47  Ind.  438.    It  cannot  be  pre-  stitution.     Secombe  v.  Railroad  Co., 

mmed  that  any  corporation  has  au-  23  Wall.  109. 
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ever,  action  is  had  for  this  purpose,  there  must  be  kept  in  view 
that  general  as  well  as  reasonable  and  just  rule,  that,  whenever 
in  pursuance  of  law  the  property  of  an  individual  is  to  be  devested 
by  proceedings  against  his  will,  a  strict  compliance  must  be  had 
with  all  the  provisions  of  law  which  are  made  for  his  protection 
and  benefit,  or  the  proceeding  will  be  ineffectual.^  Those  provi- 
sions must  be  regarded  as  in  the  nature  of  conditions  precedent, 
which  are  not  only  to  be  observed  and  complied  with  before  the 
right  of  the  property  owner  is  disturbed,  but  the  party  claiming 
authority  under  the  adverse  proceeding  must  show  affirmativelj 
such  compliance.  For  example,  if  by  a  statute  prescribing  the 
mode  of  exercising  the  right  of  eminent  domain,  the  damages  to 
be  assessed  in  favor  of  the  property  owner  for  the  taking  of  his 
land  are  to  be  so  assessed  by  disinterested  freeholders  of  the  mu- 
nicipality, the  proceedings  will  be  ineffectual  unless  they  shovroa 
their  face  that  the  appraisers  were  such  freeholders  and  inhabi- 
tants.^ So  if  a  statute  only  authorizes  proceedings  in  iwritm 
after  an  effort  shall  have  been  made  to  agree  with  the  owner  on 
the  compensation  to  be  paid,  the  fact  of  such  effort  and  its  failan 
must  appear.^  So  if  the  statute  vests  the  title  to  lands 
[*  629]  appropriated  in  the  State  or  in  *  a  corporation  on  pay- 
ment therefor  being  made,  it  is  evident  that,  under  the 
rule  stated,  the  payment  is  a  condition  precedent  to  the  passing 


^  Gillin water  r.  Mississippi,  &c. 
R.  R.  Co.,  13  111.  1;  Stanford  v. 
Worn,  27  Cal.  171;  Dalton  v.  AVater 
Commissioners,  41  Cal.  222;  Stock- 
ton V.  Whitmore,  50  Cal.  554;  Su- 
pervisors of  Doddridge  r.  Stout,  9 
W.  Va.  703;  Mitchell  t;.  Illinois,  &c. 
Coal  Co.,  68  111.  286;  Chicago,  &c. 
R.  R.  Co.  V.  Smith,  78  111.  96; 
Springfield,  &c.  R.  R.  Co.  v.  Hall, 
67  111.  79 ;  Powers's  Appeal,  29  Mich. 
504 ;  Kroop  r.  Forman,  31  Mich. 
144;  Arnold  v.  Decatur,  29  Mich.  77; 
Lund  V.  New  Bedford,  121  Mass. 
286;  Wamesit  Power  Co.  v.  Allen, 
120  Mass.  352;  Bohlman  v.  Green 
Bay,  &c.  R.  R.  Co.,  40  Wis.  157; 
Moore  v.  Railway  Co.,  34  AVis. 
173 ;  United  States  v.  Reed,  56  Mo. 
565 ;  Decatur  County  v,  Humphreys, 


47  Geo.  565;  Commissioners  r.  Beck- 
with,  10  Kan.  603. 

2  Nichols  P.  Bridgeport,  23  Conn. 
189;  Judson  v.  Bridgeport,  25  Conn. 
428;  People  v,  Brighton,  20  Mich.  57; 
Moore  v.  Railway  Co.,  34  Wis.  173. 

3  Reiteubaugh  v.  Chester  Valley 
R.  R.  Co.,  21  Penn.  St.  100;  Ellis f. 
Pacific  R.  R.  Co.,  51  ^lo.  200;  United 
States  V.  Reed,  56  Mo.  565;  Burt  r. 
Brigham,  117  Mass.  307;  West  Va. 
Transportation  Co.  v.  Volcanic  Oil 
and  Coal  Co.,  5  W.  Va.  382.  But  it 
was  held  in  this  last  case  that  if  the 
owner  appears  in  proceedings  taken 
for  the  assessment  of  damages,  and 
contests  the  amount  without  ohject- 
ing  the  want  of  any  such  attempt* 
the  court  must  presume  it  to  haw 
been  made. 
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tle.^  And  where  a  general  mlroad  law  authorized  i*outes 
urveyed  by  associated  persons  desirous  of  constructing 
nd  provided  that  if  the  legislature,  on  being  petitioned 
>urpose,  should  decide  by  law  that  a  proposed  road  would 
efficient  utility  to  justify  its  construction,  then  the  com- 
ben  organized,  might  proceed  to  take  land  for  the  way,  it 
I  that,  until  the  route  was  approved  by  the  legislature,  no 
y  could  be  claimed  under  the  law  to  appropriate  land  for 
>ose.^    These  cases  must  suffice  as  illustrations  of  a  gen- 

r  V.  Vermont  Central  R.  R.  v.  Green  Bay,  &c.  R.  R.  Co.,  40  Wis. 
^t.  44.  By  the  section  of  157;  Brady  o.  Bronson,  45  Cal.  640; 
e  under  which  the  land  was  Delphi  v.  Evans,  36  Ind.  90 ;  Eide- 
ted,  it  was  provided  that  miller  v.  Wyandotte,  2  Dill.  376.  In 
d  or  other  real  estate  was  the  case  in  Howard  it  is  said:  *Mt 
bhe  corporation,  for  the  use  can  hardly  be  questioned  that  without 
road,  and  the  parties  were  acceptance  in  the  mode  prescribed 
agree  upon  the  price  of  the  [t .  e. ,  by  payment  of  the  damages 
same  should  be  ascertained  assessed],  the  company  were  not 
nined  by  the  commissioners,  bound;  that  if  they  bad  been  dissatis- 
mth  the  costs  and  charges  fied  with  the  estimate  placed  on  the 
hereon  and  upon  the  payment  land,  or  could  have  procured  a  more 
e,  or  hy  depositing  the  amount  eligible  site  for  the  location  of  their 
,  as  should  be  ordered  by  the  road,  they  would  have  been  at  liberty, 
lerSy  the  corporation  should  be  before  such  acceptance,  wholly  to 
he  seized  and  possessed  of  the  renounce  the  inquisition.  The  pro- 
eld,  that,  until  the  payment  prietors  of  the  land  could  have  no 
,  the  company  had  no  right  authority  to  coerce  the  company  into 
upon  the  land  to  construct  its  adoption.''  Daniel^  J.,  10  How. 
or  to  exercise  any  act  of  399. 

)  over  it;  and  that  a  court  ^  Gillinwater    v.   Mississippi,   &c. 

would   enjoin  them  from  R.  R.  Co.,  13  111.  1.     ''The  statute 

any  such  right,   or    they  says  that,  after  a  certain  other  act 

prosecuted  in  trespass  at  shall  have  been  passed,  the  company 

is    case  follows  Baltimore  may  then  proceed  to    take    private 

lehanna  R.  R.  Co.  0.  Nesbit,  property  for  the  use  of  their  road; 

(95,  and  Bloodgood  v.  Mo-  that  is  equivalent  to  sa3ring  that  that 

d   Hudson  R.   R.    Co.,   18  right  shall  not  be  exercised  without 

I,  where  the  statutory  pro-  such  subsequent  act.     The  right  to 

ere    similar.      See   further  take  private  property  for  public  use 

eymour,  35  N.  J.  56;  Cam-  is  one  of  the  highest  prerogatives  of 

supervisors,   47   Miss.    264;  the  sovereign  t>ower;    and  here  the 

i,&c.  R.  R.  Co.  V.  Callender,  legislature  has,  in  language  not  to  be 

96;  Paris  0.  Mason,  37  Tex.  mistaken,  expressed  its  intention  to 

le  V.  McRoberts,  62  111.  38;  reserve  that  power  until  it  could  judge 

,  &c.  R.  R.   Co.  ».  Teters,  for  itself  whether  the  proposed  road 

4;  Sherman  v.  Milwaukee,  would  be  of  sufficient  public  utility 

Co.,  40  Wis.  645;  Bohlman  to  justify  the  use  of  this  high  pre- 
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eral  rule,  wliich  indeed  would  seem  to  be  too  plain  and  ol 

to  require  either  illustration  or  discussion.* 
[•  o30]  "  So  the  powers  granted  by  such  statutes  are  not 
enlarged  by  intendment,  especially  where  they  are 
exercised  by  a  corporation  by  way  of  appropriation  of  laud ; 
corporate  purposes,  "  There  is  no  rule  more  familiar  or 
nettled  than  this ;  that  grants  of  corporate  power,  being  in 
gation  of  common  right,  are  to  be  strictly  construed  j  and 
especially  the  case  where  the  power  claimtid  is  a  delegation ' 
right  of  eminent  domain,  one  of  the  highest  powere  of  soveri 
pertaining  to  the  State  itself,  and  interfering  most  eerionsl 
often  vexatiously  with  the  ordinary  rights  of  property."* 
accordingly  been  held  that  where  a  railroad  company  was  ai 
ized  bylaw  to  "enter  upon  any  land  to  survey,  lay  dowi 
construct  its  road,"  "  to  locate  and  construct  branch  roads, 
to  appropriate  land  "  for  necessary  side  tracks,"  and  *'  a  ri 
way  over  adjacent  lands  sufficient  to  enable  such  compi 
construct  and  repair  its  road,"  and  the  company  had  locate 
was  engaged  in  the  construction  of  its  main  road  along  the 
bide  of  a  town,  it  was  not  authorized  under  this  grant  of 
to  appropriate  a  tempomry  right  of  way  for  a  term  of  yeara 
the  south  aide  of  the  town,  to  be  used  as  a  substitute  for  tht 
track  wiiilst  tin:  l.ittcr  wluj  in  process  of  construelion.'^  An 
Bt&ntially  the  same  strict  rule  is  applied  when  the  State 
seeks  to  appropriate  private  property ;  for  it  is  not  unreasc 
that  the  property  owner  should  have  the  right  to  insist  thi 
State,  which  selects  the  occasion  and  prescribea  the  conditia 
the  appropriation  of  his  property,  should  confine  its  action  si 
within  the  limits  which  it  has  marked  out  as  sufficient.  S< 
a  prerogative  as  that  of  devesting  one's  estate  against  fai 

rogftUve.     It  did  not  intend  to  cast  Klianii  Coal  Co.  p.  Wigton,  t 

this  power  away,  to  be  gathered  up  K.  s.  660.     See  ante,  pp.  *3&1- 
sod  used  by  »□;  who  might  choose  to       .  *  Currier  v.  Marietta  aiid 

exercise  it."     Ibid.  p.  4.  nati  R.  R.  Co.,  11  Ohio,  H. 

*  See  further  the  cases  of  Atlaolic  And  see  Gilmer  v.  1mm  Fa 

and  Ohio  K.  K.  Co.  d.  Sullivant,  5  Cal.  47 ;  Bensley  o.  MoaoUiii 

Ohio,  M.  8.  277;   Parsons  v.  Howe,  &c.   Co.,   13    Cal.    806;  Bnu 

41  Me.  218;    Atkinson  c.    Marietta  N.   0.  Canal  and  Uaobiiig  I 

and  Cincinnati  B.  B.  Co.,  15  Ohio,  La.  Ann.  541;  Weat  Virgiiu* 

K.  e.  21.  portation  Co.  s.   Voleaniii  0 

>  Currier  b.  Marietta  and  Cincin-  Coai  Co.,  5  W.  Va.  882. 
naU  R.  E.  Co.,  11  Ohio,  n.  a.  228j 
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only  be  exercised  where  the  plain  letter  of  the  law  per- 
,  and  under  a  careful  observance  of  the  formalities  pre- 
for  the  owner's  protection. 


The  Purpose, 

definition  given  of  the  right  of  eminent  domain  implies 
B  purpose  for  which  it  may  be  exercised  must  not  be  a  mere 
purpose ;  and  it  is  conceded  on  all  hands  that  the  legis- 
las  no  power,  in  any  case,  to  take  the  property  of  one  indi- 
and  pass  it  over  to  another  without  reference  J»  some  use 
jh  it  is  to  be  applied  for  the -public  benefit.^  "  The  right 
lent  domain,"  it  has  been  said,  "  does  not  imply  a  right  in 
ereign  power  to  take  the  property  of  one  citizen  and  trans- 
)  another,  even  for  a  full  compensation,  where  the  public 
J  will  be  in  no  way  promoted  by  such  transfer.^ 
IS  not  to  be  allowable,  therefore,  to  authorize  *  pri-  [*  531] 
ads  to  be  laid  out  across  the  lands  of  unwilling 
by  an  exercise  of  this  right.  The  easement  in  such  a  case 
be  the  property  of  him  for  whom  it  was  established  ;  and 


I  work  of  this  character,  wc 
occasion  to  consider  the  right 
government  to  seize  and  ap- 
3  to  its  own  use  the  property 
duals  in  time  of  war,  through 
ary  authorities.  That  is  a 
ich  depends  on  the  existence 
ilities,   and    the    suspension, 

or  wholly,  of  the  civil  laws, 
nt  cases  in  which  it  has  been 
3d,  see  Mitchell  v.  Harmony, 

128;  Wilson  v,  Crockett,  43 
I;  Williams  ©.  Wickerman, 
484;  Yost  v.  Stout,  4  Cold, 
tton  V.  Tiller,  6  Cold.  593; 
7,  Nashville,  &c.  R.  R.  Co., 

646;  Coolidge  v.  Guthrie, 
«aw  Reg.  N.  6.  22;  Echols  v. 
1,  3  W.  Va.  574;  Wilson  v. 
I,  63  N.  C.  259;  Ferguson 
5  Bush,  689. 

kman  v.  Saratoga  and  Schen- 
:.  R.  Co.,  3  Paige,  73;  Hep- 
yase,  3  Bland,  95;  Sadler  v. 
Q,  34  Ala.  311;  Pittsburg  v. 


Scott,  1  Penn.  St.  139;  Matter  of 
Albany  Street,  11  Wend.  149;  Matter 
of  John  and  Cherry  Streets,  19  Wend. 
659;  Cooper  v.  Williams,  5  Ohio,  393; 
Buckingham  p.  Smith,  10  Ohio,  296; 
Reeves  ».  Treasurer  of  Wood  Co., 
8  Ohio,  N.  8.  333.  See  this  subject 
considered  on  principle  and  authority 
by  Senator  Tracy  in  Bloodgood  v, 
Mohawk  and  Hudson  R.  R.  Co.,  18 
Wend.  65  et  seq.  See  also  Embury 
tJ.  Conner,  3  N.  Y.  511;  Kramer  v, 
Cleveland  and  Pittsburgh  R.  R.  Co., 
5  Ohio,  N.  s.  146;  Pratt  ».  Brown, 
3  Wis.  603 ;  Concord  R.  R.  v.  Gree- 
ley, 17  N.  H.  47;  N.  Y.  and  Harlem 
R.  R.  Co.  V.  Kip,  46  N.  Y.  546;  8.  c. 
7  Am.  Rep.  885.  The  power  can 
only  be  exercised  to  supply  some 
existing  public  need  or  to  gain  some 
present  public  advantage;  not  with 
a  view  to  contingent  results  dependent 
on  a  -projected  speculation.  Edge- 
wood  R.  R.  Co.'s  Appeal,  79  Penn. 
St.  257. 


bis  will;  uml  if  Uikru  fnr  ;.  |>ui 

unlawful.!     Ni.rooiilii  it  !»■  of  i 

»  Taylor  r.  I'orUT,  1  Hill,  UJ.  p.-r 

Bromo»,.i.;   Clark  r.  Wliil. , 'J  S^^,lrl. 

5tO;    Whitl-  V.   Wllitr,    .-,   li:„\:    171; 

Sadler  r.  Lainjliaiii,:il  Al;..  iiU  ;  I'ili- 

burgr.  Scott,  UVuii.  St.  i:i!^;  \.-l.iti 

r.    Trunilio,   :J!I    111.    IM;    O-l,..,.!   c. 

Hart. -Jl   VVia.  90;  k.  r.   1    A:ii.   Hr]>. 

Ifll;  Tj-kr  P.   ltr;ic;lic.T.    II    Vr.    'll--; 

Bankbead  i-.  llr.tt.i.  j:.   I"",u  .-.l.>; 

Witliam  0.  Osboni.  1  Or,  -,  ;'.l^;  -  <■, 

18  Am.  Rq..  -JST;  Si,.«;in  .-.  Ili.it- 

man,  4«  In.i.  Ml;  Wil.l  v.  Ivl-.  i:i 

Ind.   4oo;    b.    c.    l:!   Am.    1!.)..   :]'.•:•: 

Whit*  V.  Cbrk,  a  S«i.ii.  L':ii';   lli.k- 

man-s  Case,  ■!  Harr,  .-,so;    i:,,l,ii,..,,ii 

p.  Swoiw,  r2  Hwsli,  -Jl.      A   11.  i-lil...r- 

hocd  road  is  uiiiy  a  ir'ma-  ,■..:„[.  -.md 

taking  land  for  it  w.,ul[I  ii.>t  !>.'  i-r  n 

public  uae.      IHckry  >-.   T.-,niis..ii.  l'T 

Mo.  37a.     Kut  set-  as   U.  <U\^  V.-nh 

e.  Braiublo,   ".  Ohio,  n.   -.  l^n,   ll..]| 

0.    Prouty,    13    Vt.    -'!i!i  ;     Wiiililu-- 

ham  V.   liowfh.  -22  Vl.  :;!7;    I'n.ri...- 

V.  Andovcr,  4--'  X.  II.  :■.]••.     T,.  ■.,w..i.\ 

this  difficulty,  it  is  |ir..vi.l.-.l   hy  llie 

COnstitUlioiiS    of    Humf   <•<    tli-   SUit.-s 

that  priviite  roadn   may   i><'   hii'l   mit 

under  procciilinjrs  ciTn-ii«irnliii;.'   lo 

those  fur  the  vstiililUhTuviii  mI'  liiub- 

CH.  XV.] 
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receive  incidental  benefits,  such  as  usually  spring  from  the  im- 
provement of  lands  or  the  establishment  of  prosperous  private 
enterprises:  the  public  u%e  implies  a  possession,  occupation,  and 
enjoyment  of  the  land  by  the  public  at  large,  or  by  public  agen- 
cies ;  ^  and  a  due  protection  to  the  lights  of  private  property  will 
preclude  the  government  from  seizing  it  in  the  hands  of  the 
owner,  and  turning  it  over  to  another  on  vague  grounds  of  public 
benefit  to  spring  from  the  more  profitable  use  to  which  the  latter 
may  devote  it. 

We  find  ourselves  somewhat  at  sea,  however,  when  we 
undertake  to  define,  *  in  the  light  of  the  judicial  decisions,  [*  532] 
what  constitutes  a  public  use.  It  has  been  said  by  a 
learned  jurist  that,  ^^  if  the  public  interest  can  be  in  any  way  pro- 
moted by  the  taking  of  private  property,  it  must  rest  in  the  wis- 
dom of  the  legislature  to  determine  whether  the  benefit  to  the 
public  will  be  of  sufficient  importance  to  render  it  expedient  for 
them  to  exercise  the  right  of  eminent  domain,  and  to  authorize  an 
interference  with  the  private  rights  of  individuals  for  that  pur- 
pose.' It  is  upon  this  principle  that  the  legislatures  of  several  of 
the  States  have  authorized  the  condemnation  of  the  lands  of  indi- 
viduals for  mill  sites,  when  from  the  nature  of  the  country  such 
mill  sites  could  not  be  obtained  for  the  accommodation  of  the  in- 
habitants without  overflowing  the  lands  thus  condemned.  Upon 
the  same  principle  of  public  benefit,  not  only  the  agents  of  the 
government,  but  also  individuals  and  corporate  bodies,  have  been 
authorized  to  take  private  property  for  the  purpose  of  making 
public  highways,  turnpike  roads,  and  canals ;  of  erecting  and 
constructing  wharves  and   basins ;   of   establishing  ferries ;    of 


apon  the  public  purpose  to  which  it 
was  proposed  to  devote  it.  There 
are  many  cases  in  which  individuals 
or  private  corporations  have  been  em- 
powered to  appropriate  the  property 
of  others  when  the  general  good  de- 
manded it,  though  the  purpose  was 
no  more  public  than  it  is  in  any  case 
where  benefits  are  to  flow  to  the 
community  generally  from  a  private 
enterprise.  The  case  of  appropria- 
tions for  mill-dams,  railroads,  and 
drains  to  improve  lands  are  familiar 
examples.    These  appropriations  have 


been  sanctioned  under  an  application 
of  the  term  '*  public  purpose,"  which 
might  also  justify  the  laying  out  of 
private  roads,  when  private  property 
could  not  otherwise  be  made  available. 
Upon  this  general  subject  the  reader 
is  referred  to  an  article  by  Hon.  J. 
V.  Campbell  in  the  **  Bench  and  Bar," 
for  July,  1871. 

^  Per  Tracy,  Senator,  in  Blood- 
good  0.  Mohawk  and  Hudson  K.  R. 
Co.,  ISAVend.  60. 

3  2  Kent  Com.  340. 
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draining  swamps  and  mai-shes ;  and  of  bringing  water  to  cities 
and  villages.  In  all  such  cases  the  object  of  the  legislative  grant 
of  power  is  the  public  advantage  expected  from  the  contemplated 
improvement,  whether  such  improvement  is  to  be  effected  di- 
rectly by  the  agents  of  the  government,  or  through  the  medium 
of  corporate  bodies,  or  of  individual  enterprise."  ^ 

It  would  not  be  entirely  safe,  however,  to  apply  with  much 
liberality  the  language  above  quoted,  that,  "  where  the  public 
interest  can  be  in  any  way  promoted  by  the  taking  of  private 
property,"  the  taking  can  be  considered  for  a  public  use.  It  is 
certain  that  there  are  very  many  cases  in  which  the  property  of 
some  individual  owners  would  be  likely  to  be  better  employed  or 
occupied  to  the  advancement  of  the  public  interest  in  other  hands 
than  in  their  own  ;  but  it  does  not  follow  from  this  circumstance 
alone  that  they  may  rightfully  be  dispossessed.  It  may  be  for 
the  public  benefit  that  all  the  wild  lands  of  the  State  be  im- 
proved and  cultivated,  all  the  low  lands  drained,  all  the  unsightly 
places  beautified,  all  dilapidated  buildings  replaced  by  new; 
because  all  these  things  tend  to  give  an  aspect  of  beauty,  thrifii 
and  comfort  to  the  country,  and  thereby  to  invite  settlement, 
increase  the  value  of  lands,  and  gratify  the  public  taste ;  but  the 
common  law  has  never  sanctioned  an  appropriation  of  property 
based  upon  these  considerations  alone  ;  and  some  further  element 

must  therefore  be  involved  before  the  appropriation  can 
[*  533]  be  regarded  as  sanctioned  *  by  our  constitutions.    The 

reason  of  the  case  and  the  settled  practice  of  free  gov- 
ernments must  be  our  guides  in  determining  what  is  or  is  not  to 
be  regarded  a  public  use  ;  and  that  only  can  be  considered  such 
where  the  government  is  supplying  its  own  needs,  or  is  furnishing 
facilities  for  its  citizens  in  regard  to  those  matters  of  public 
necessity,  convenience,  or  welfare,  which,  on  account  of  their  pe- 
culiar character,  and  the  difficulty  —  perhaps  impossibility  —  of 
making  provision  for  tliem  otherwise,  it  is  alike  proper,  useful, 
and  needful  for  the  government  to  provide. 

Every  government  is  expected  to  make  provision  for  the  public 
ways,  and  for  this  purpose  it  ma}^  seize  and  appropriate  lands. 
And  as  the  wants  of  trafiic  and  travel  require  facilities  beyond 

^   Waltcorthj  Chancellor,  in  Beek-    Wilson  p.  Blackbird  Creek  Marsh  Co., 
man    v.    Saratoga    and    Schenectady    2  Pet.  2ol. 
R.   R.  Co.,  3  Paige,  73.      And   see 
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those  afforded  by  the  common  highway,  over  which  any  one  may 
pass  with  his  own  vehicles,  the  government  may  establish  the 
higher  grade  of  highways,  upon  some  of  which  only  its  own  ve- 
hicles can  be  allowed  to  run,  while  others,  differently  constructed, 
shall  be  open  to  use  by  all  on  payment  of  toll.  The  common 
highway  is  kept  in  repair  by  assessments  of  labor  and  money ; 
the  tolls  paid  upon  turnpikes,  or  the  fares  on  railways,  are  the 
equivalents  to  these  assessments  ;  and  when  these  improved  ways 
are  required  by  law  to  be  kept  open  for  use  by  the  public  impar- 
tially, they  also  may  properly  be  called  highways,  and  the  use  to 
which  land  for  their  construction  is  put  be  denominated  a  public 
use.  The  government  also  provides  court-houses  for  the  admin- 
istration of  justice  ;  buildings  for  its  seminaries  of  instruction  ;  ^ 
aqueducts  to  convey  pure  and  wholesome  water  into  large  towns ;  * 
it  builds  levees  to  prevent  the  country  being  overflowed  by  the 
rising  streams ;  ^  it  may  cause  drains  to  be  constructed  to  relieve 
swamps  and  marshes  of  their  stagnant  water  ;^  and  other  meas- 
ures of  general  utility,  in  which  the  public  at  large  are  interested, 
and  which  require  the  appropriation  of  private  property,  are  also 
within  the  power,  where  they  fall  within  the  reasons  underlying 
the  cases  mentioned.^ 

^  Williams  v.  School  Difitrict,  33  drains,  but  must  have  reference  to 

Yt.  271.     See  Hooper  v.  Bridge  water,  the    public    health,   convenience,   or 

102  Mass.  512;   Long  v.  Fuller,  68  welfare.     Reeves  v.   Treasurer,   &c., 

Penn.  170.  supra.     And  see  People  r.  Nearing, 

s  Reddall  v.  Bryan,  14  Md.  444;  27  N.  Y.  306.  It  is  said  in  a  recent 
Kane  v.  Baltimore,  15  Md.  240;  Card-  case  that  an  act  for  the  drainage  of  a 
ner  o.  Newburg,  2  Johns.  Ch.  162;  large  quantity  of  land,  which  in  its 
Ham  V.  Salem,  100  Mass.  350;  Bur-  present  condition  is  not  only  worth- 
den  V.  Stein,  27  Ala.  104.  less  for  cultivation  but  unfit  for  resi- 

*  Mithoff  0.  Carrollton,  12  La.  dence,  and  for  an  assessment  of  the 
Ann.  185;  Cash  v.  Whitworth,  13  cost  by  benefits,  is  for  a  purpose  suffi- 
La.  Ann.  401;  Inge  i\  Police  Jury,  ciently  public  to  justify  an  exercise  of 
14  La.  Ann.  1 17.  the  right  of  eminent  domain.    Matter 

*  Anderson  v.  Kerns  Draining  Co.,  of  Drainage  of  Lands,  35  N.  J.  497. 
14  Ind.  199 ;  Reeves  o.  Treasurer  of  It  is  competent  under  the  eminent  do- 
Wood  County,  8  Ohio,  n.  s.  344.  main  to  appropriate  and  remove  a 
See  a  clear  statement  of  the  general  dam  owned  by  private  parties,  in 
principle  and  its  necessity  in  the  last-  order  to  reclaim  a  considerable  body 
mentioned  case.  The  drains,  how-  of  lands  flowed  by  means  of  it,  paying 
ever,  which  can  be  authorized  to  be  the  owner  of  the  dam  its  value.  Tal- 
cut  across  the  land  of  unwilling  par-  hot  o.  Hudson,  16  Gray,  417. 

ties,  or  for  which  individuals  can  be         '  Such,  for  instance,  as  the  con- 
taxed,    must   not   be    mere    private    struction  of  a  public  park,  which,  in 


sometimes  seems  to  lit'  f^Miitial  tliat 
large  iiiducemenls  to  naiiii-.s  who  will  s' 
fore  etenm  came  iiilo  iisf.  waIit  whs  alu 
motive  iK)wer;  niii.1  as  nT-i'ivuirs  wen-  -^ 
purpose,  it  would  sodictinn^s  hajipeu  lli: 
mill  site  was  unulilu  to  reu'liT  it  .ivailali 
Innde  wliicli  utiist  \k  (lowi'il  to  oluairi 
consent  to  tlie  coitstnu'linn  of  a  dam.  n 
at  extravagant  and  iuaihais^iUlt'  piii-rs. 
of  the  States  have  talii'ii  tlii.'  iiiatlei 
mounted  the  difficiiltj-.  siniK-litu.'s  hy  ai 
appropriated,  and  at  ntluT  tinu's  liyi"'n 
dam,  but  i-equiri iij;  tin'  mill  owm-r  to  i>; 
etor  of  the  land  the  damai^i^s  ■■aiisud  liv 
in  some  impartial  modi-.'  The  il-lisoi 
been  growing  weakirr  with  tIiu  intnidiu- 
the  progress  of  iiniinncmi>nt,  Iml  lln- 
been  recognized  in  soiii.>  ol'  tin-  Stati;: 
courts  would  coatinue  still  to  nTuyuiz 

large  cities,  'u  as  iiiiicti   :i  iii:i1t<T  <>l'  r.  I'«>--I 

public  utility  an  a  riiilwiiv  ■n-  -.i  -a]p|i]y  CDL-iHir.-i 

of  pure  water.      See  Miitli'i-  '<(   I'm-  L-rii<.>  t 

teal  Park    t^xtensiuii.    I'i    AM>.    I'r.  i>l)tMiii 

Rep.  50;  Owners  or  (Ji-oiiml  .:  Mn\:i\  ior  tW 

&C.      of     Albauy,    15    Wfinl,     ilTJ;  in;..]  "i 

Brooklyn  Park  Comers  c.  .\rai-lr..ri-.  Tr.,ii^\. 

45  N.  Y.  234;  a.  c.  (i  Am.  li.f.  To:  ami   (.'. 
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public  necessity  may  no  longer  appear  to  demand  such  laws.^ 
The  rights  granted  by  these  laws  to  mill  owners  are  said  by 
Chief  Justice  Shaw^  of  Massachusetts,  to  be  ^^  g^nted  for  the 
better  use  of  the  water  power,  upon  considerations  of  general 
policy  and  the  general  good ; "  ^  and  in  this  view,  and  in  order  to 
render  available  a  valuable  property  which  might  other- 
wise be  made  of  little  use  by  narrow,  selfish,  and  *  un-  [*  636] 
friendly  conduct  on  the  part  of  individuals,  such  laws 
may  perhaps  be  sustained  on  the  same  grounds  which  support  an 
exercise  of  the  right  of  eminent  domain  to  protect,  drain,  and 
render  valuable  the  lands  which,  by  the  overflow  of  a  river, 
might  otherwise  be  an  extensive  and  worthless  swamp.^ 

^  *'The  encourageraent    of    mills  propriated  under  this  right ;  and  that 

has  always  been  a  favorite  object  with  his  remedy  was  by  a  claim  of  dam- 

the  legislature ;  and  though  the  rea-  ages  under  the  act,  and  not  by  action 

sons  for  it  may  have  ceased,  the  favor  at  common  law  as  for  a  wrongful  and 

of  the  legislature  continues."    Wol-  unwarrantable  encroachment  upon  his 

cott  Woollen  Manufacturing  Co.   v.  right  of  property.     iSAatr,  Ch.  J.:  *' It 

Upham,  5  Pick.  294.     The  practice  is  contended  that  if  this  act  was  in- 

in  Michigan  has  been  different.     See  tended    to  authorize    the   defendant 

Ryerson  v.  Brown,  3.5  Mich.  333.  company  to  take  the  mill  power  and 

*  French  v,  Braintree  Manufac-  mill  of  the  plaintiff,  it  was  void  be- 
turing  Co.,  23  Pick.  220.  cause  it  was  not  taken  for  public  use, 

*  Action  on  the  case  for  raising  a  and  it  was  not  within .  the  power  of 
dam  across  the  Merrimac  River,  by  the  government  in  the  exercise  of  the 
which  a  mill  stream  emptying  into  right  of  eminent  domain.  This  is 
that  river,  above  the  site  of  said  dam,  the  main  question.  In  determining 
was  set  back  and  overflowed,  and  a  it,  we  must  look  to  the  declared  pur- 
mill  of  the  plaintiff  situated  thereon,  poses  of  the  act ;  and  if  a  public  use 
and  the  mill  privilege,  were  damaged  is  declared,  it  will  be  so  held,  unless 
and  destroyed.  Demurrer  to  the  dec-  it  manifestly  appears  by  the  provisions 
laration.  The  defendant  company  of  the  act  that  they  can  have  no  ten- 
were  chartered  for  the  purpose  of  dency  to  advance  and  promote  such 
constructing  a  dam  across  the  Merri-  public  use.  The  declared  purposes 
mac  River,  and  constructing  one  or  are  to  improve  the  navigation  of  the 
more  locks  and  canals,  in  connection  Merrimac  River,  and  to  create  a  large 
with  said  dam,  to  remove  obstructions  mill  power  for  mechanical  and  man- 
in  said  river  by  falls  and  rapids,  and  ufacturing  purposes.  In  general, 
to  create  a  water  power  to  be  used  for  whether  a  particular  structure,  as  a 
mechanical  and  manufacturing  pur-  bridge,  or  a  lock,  or  canal,  or  road, 
poses.  The  defendants  claimed  that  is  for  the  public  use,  is  a  question  for 
they  were  justified  in  what  they  had  the  legislature,  and  which  may  be 
done,  by  an  act  of  the  legislature  ex-  presumed  to  have  been  correctly  de- 
ercising  the  sovereign  power  of  the  cided  by  them.  Commonwealth  v. 
State,  in  the  right  of  eminent  domain ;  Breed,  4  Pick.  463.  That  the  im- 
that  the  plaintiff's  property  in  the  mill  provement  of  the  navigation  of  a 
and  mill  privilege  was  taken  and  ap-  river  is  done  for  the  public  use  has 
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[*  536]  *  On  the  other  hand,  it  is  said  that  the  legislature  of 
New  York  has  never  exercised  the  right  of  eminent  do- 
main in  favor  of  mills  of  any  kind,  and  that  "  sites  for  steam- 
engines,  hotels,  churches,  and  other  public  conveniences,  might 
as  well  be  taken  by  the  exercise  of  this  extraordinary  power."  * 
Similar  views  have  been  taken  by  the  Supreme  Courts  of  Ala- 
bama and  Michigan.^    It  is  quite  possible  that,  in  any  State  in 


been  too  frequently  decided  and  acted 
upon  to  require  authorities.  And  so 
to  create  a  wholly  artificial  navigation 
by  canals.  The  establishment  of  a 
great  mill  power  for  manufacturing 
purposes,  as  an  object  of  great  public 
interest,  especially  since  manufactur- 
ing has  come  to  be  one  of  the  great 
industrial  pursuits  of  the  Common- 
wealth, seems  to  have  been  regarded 
by  the  legislature,  and  sanctioned  by 
the  jurisprudence  of  the  Common- 
wealth, and  in  our  judgment  rightly 
so,  in  determining  what  is  a  public 
use,  justifying  the  exercise  of  right  of 
eminent  domain.  See  St.  1825.  c.  148, 
incorporating  the  Salem  Mill  Dam 
Corporation;  Boston  and  Roxbury 
Mill  Dam  Corporation  v.  Newman, 
12  Pick.  407.  The  act  since  passed, 
and  the  cases  since  decided  on  this 
ground,  arc  very  numerous.  That 
the  erection  of  tliis  dam  would  have 
a  strong  and  direct  tendency  to  ad- 
vance both  these  public  objects,  there 
is  no  doubt.  We  are,  therefore,  of 
opinion  that  the  powers  conferred  on 
the  corporation  by  this  act  were  so 
done  within  the  scope  of  the  authority 
of  the  legislature,  and  were  not  a  vio- 
lation of  the  Constitution  of  the  Com- 
monwealth.'' Hazen  v.  Essex  Com- 
pany, 12  Cush.  477.  See  also  Boston 
and  Roxbury  Mill  Corporation  r. 
Newman,  12  Pick.  407;  Fiske  v. 
Framinghain  Manufacturing  Co., 
12  Pick.  07;  Harding  v.  Goodlett, 
3  Yerg.  41.  The  courts  of  Wiscon- 
sin have  sustained  such  laws.  New- 
come  V.  Smith,  1  Chand.  71;  Thien 
r.  Voegtlander,  3  Wis.  401 ;  Pratt  v. 
Brown,  3  Wis.  003.     But  with  some 


hesitation  of  late.  See  Fisher  r.  Ho^ 
ricon  Co. ,  10  Wis.  851 ;  Curtis  i. 
Whipple,  24  Wis.  350.  And  see  the 
note  of  Judge  Redfeld  to  Allen  ?. 
Inhabitants  of  Jay,  Law  Reg.,  Aog. 
1873,  p.  493.  And  those  of  CoaiMcti- 
cut.  Olmstead  v.  Camp,  33  Conn. 
532.  And  of  Maine.  Jordan  f. 
Woodward,  40  Me.  317.  And  <rf 
Minnesota.  Miller  v.  Troost,  U 
Minn.  365.  And  of  Kansas.  Venaid 
V.  Cross,  8  Kan.  248;  Harding  r. 
Funk.  8  Kan.  315.  And  of  Indim. 
Hawkins  v.  Lawrence,  8  Blackf.  *266. 
And  they  have  been  enforced  ebe- 
where  without  question.  BurgeM  v. 
Clark,  13  Ired.  109;  McAfee's  Hein 
V.  Kennedy,  1  Lit.  92;  Smith  c.  Con- 
nelly, 1  T.  B.  Monr.  58;  Shackleford 
V.  Coffey,  4  J.  J.  Marsh.  40;  Cren- 
shaw  V.  Slate  River  Co.,  6  Rand.  245. 
Tlie  whole  subject  was  very  fully  con- 
sidered and  the  validity  of  such  legis- 
lation affirmed  in  Great  Falls  Manuf. 
Co.  r.  Femald,  47  N.  H.  441.  And 
see  Ash  r.  Cummings,  50  N.  H.  591. 
In  Loughbridge  r.  Harris,  42  Gfo. 
500,  an  act  for  the  condemnation  of 
land  for  a  grist-mill  was  held  uncon- 
stitutional, though  the  tolls  were  reg- 
ulated and  discrimination  forbidden. 
In  Newell  v.  Smith,  15  Wis.  101,  it 
was  held  not  constitutional  to  author- 
ize the  appropriation  of  the  property, 
and  leave  the  owner  no  remeily  ex- 
cept to  subsequently  recover  its  value 
in  an  action  of  trespass. 

1  Ilay  V,  Cohoes  Corapiiny.  3 
Barb.  47. 

2  Ryerson  r.  Brown,  35  Mich.  3^'^" 
Sadler  v.  Langham,  34  Ala.  311.  1° 
this  last  case,   however,  it  was  as- 
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which  this  question  would  be  entirely  a  new  one,  and  where  it 
would  not  be  embarrassed  by  long  acquiescence,  or  by  either 
judicial  or  legislative  precedents,  it  might  be  held  that  these  laws 
are  not  sound  in  principle,  and  that  there  is  no  such  necessity, 
and  consequently  no  such  imperative  reasons  of  public  policy,  as 
would  be  essential  to  support  an  exercise  of  the  right  of  eminent 
domain.^  But  accepting  as  correct  the  decisions  which  have  been 
made,  it  must  be  conceded  that  the  term  ^^  public  use,**  as  em- 
ployed in  the  law  of  eminent  domain,  has  a  meaning  much  con- 
trolled by  the  necessity,  and  somewhat  different  from  that  which 
it  bears  generally.^ 

samed  that  lands  for  the  purposes  State  possesses  is  to  be  exercised 
of  grist-mills  which  grind  for  toll,  and  only  for  the  general  public  welfare, 
were  required  to  serve  the  pubtic  im-  but  it  reaches  to  every  person,  to 
partially,  might,  under  proper  legis-  every  kind  of  business,  to  every 
lation,  be  taken  under  the  right  of  species  of  property  within  the  Corn- 
eminent  domain.  The  case  of  Lough-  mou wealth.  The  conduct  of  every 
bridge  V.  Harris,  42  Geo.  500,  is  individual,  and  the  use  of  all  property 
contra.  In  Tyler  t;.  Beacber,  44  Vt.  and  of  all  rights  is  regulated  by  it, 
618,  it  was  held  not  competent,  where  to  any  extent  found  necessary  for  the 
the  mills  were  subject  to  no  such  re-  preservation  of  the  public  order,  and 
quirement.  See  the  case,  8  Am.  also  for  the  protection  of  the  private 
Kep.  398.  And  see  note  by  Redjield,  rights  of  one  individual  against  en- 
Am.  Law  Reg.,  Aug.  1873,  p.  493.  croachment  by  others.    The  sovereign 

^  See  this  subject  in  general  dis-  power  of  taxation  is  employed  in  a 

cussed   in    a    review  of    Angell    on  great  many  cases  where  the  power  of 

Watercourses,  2  Am.  Jurist,  p.  25.  eminent  domain  might  be  made  more 

*  In  People  v.  Township  Board  of  immediately  efficient    and  available, 

Salem,  21  Mich.  259,  the  court  consider  if  constitutional  principles  could  suf- 

the  question  whether  a  use  which  is  fer  it  to  be  resorted  to ;  but  each  of 

regarded  as  public  for  the  purposes  of  these  has  its  own  peculiar  and  appro- 

an  exercise  of  the  right  of  eminent  priate  sphere,  and  the  object  which 

domain,  is  necessarily  so  for  the  pur-  is  public  for  the  demands  of  the  one 

poses  of  taxation.     They  say:  *^  Kea-  is  not  necessarily  of  a  character  to 

soning  by  analogy  from  one  of  the  permit  the  exercise  of  the  other, 
sovereign  powers  of  government  to         **  If  we  examine  the  subject  criti- 

another  is  exceedingly  liable  to  de-  cally,  we  shall  find  that  the  most  im- 

ceive  and  mislead.     An  object  may  portant  consideration  in  the  case  of 

be  public  in  one  sense  and  for  one  eminent  domain  is  the  necessity  of 

purpose,  when  in  a  general  sense  and  accomplishing  some  public  good  which 

for  other  purposes  it  would  be  idle  or  is  otherwise  impracticable ;    and  we 

misleading  to  apply  the  same  term,  shall  also  find  that  the  law  does  not 

All  governmental  powers   exist    for  so  much  regard  the  means  as  the  need, 

public    purposes,   but    they  are  not  The  power  is  much  nearer  akin  to 

necessarily  to  be  exercised  under  the  that  of  the  public  police  than  to  that 

same  conditions  of    public  interest,  of  taxation;  it  goes  but  a  step  farther. 

The  sovereign  police  power  which  the  ai^d  that  step  is  in  the  same  direo- 
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I%e  Taking  qf  Property. 

Although  property  can  only  be  taken  for  a  public  nae,  ai 
legislatare  mu8t  determine  in  what  cases,  it  has  been  long  i 

tion.  Every  man  luw  an  abttrtot  right  erty,  beoanse  he  is  nnsUe  to 

to  the  exdunve  use  of  bis  own  prop-  brick  or  atone  stmotore  npos 

erty  for  bis  own  enjoyment  in  snch  the  local  regolataons  win  not 

manner  as  be  aball  choose;  but  if  one  of  wood.    Eminent  domi 

be  sboold  choose  to  create  a  nuisance  reoogniies  and  enfoross  the  i 

upon  it,  or  to  do  any  thing  which  right  of  the  oomnranity  agai 

would  preclude  a  reasonable  enjoy-  selfishness  of  individoals  in  a 

ment  of  adjacent  property,  the  law  way.    Every  branch  of  need 

would  interfere  to  impose  restraints,  dustry  has  a  right  to  exist,  ai 

He  is  said  to  own  bis  private  lot  to  '  mnnity  has  a  right  to  dcmai 

the  cenke  of  the  earth,  but  he  would  it  be  permitted  to  exist;  sod 

not  be  allowed  to  excavate  it  indefi-  that  purpose  a  peonliar  Iocs 

nitely,  lest  his  neighbor's  lot  should  ready  in  possession  of  an  ind 

disappear  in  the   excavation.     The  is  essential,  the  owner's  ri^ 

abstract  right  to  make  use  of  his  own  disturbed  occupancy  must  y 

property  in  his  own  way  is  compelled  the  superior  interest  of  the 

to  yield  to  the  general  comfort  and  A  railroad  cannot  go  aroond  tl 

protection  of  the  community,  and  to  of  eveiy  unwilling  person,  a 

a  proper  regard  to  relative  rights  in  business  of  transporting  psm 

others.    The  situation  of  his  property  property  for  long  distanoss  I 

may  even  be  such  that  he  is  compelled  which  has  been  found  so  esse 

to  dispose  of  it  because  the  law  will  the  general  enjoyment  and  f 

not  suffer  his  regular  business  to  be  could  never  have  existed  if  it ' 

carried  on  upon  it.     A  needful  and  the  power  of  any  unwilling  pe 

lawful  species  of  manufacture  may  stop  the  road  at  his  boundai] 

so  injuriously  affect  the  health  and  demand  unreasonable  terms  as 

comfort  of  the  vicinity  that  it  cannot  dition  of  passing  him.     The 

be  tolerated  in  a  densely  settled  neigh-  terferes  in  these  cases,  and  re 

borhood,  and  therefore  the  owner  of  the  relative  rights  of  the  owi 

a  lot  in  that  neighborhood  will  not  of  the  community  with  as  si 

be  allowed  to  engage  in  that  manu-  gard  to    justice    and  equity 

facture  upon  it,  even  though  it  be  circumstances  will  permit.     1 

his  regular  and  legitimate  business,  not  deprive  the  owner  of  his  pr 

The  butcher  in  the  vicinity  of  whose  but  it  compeb  him  to  disposi 

premises  a  village  has  grown  up,  finds  much  of  it  as  is  essential  on  eq 

himself  compelled  to  remove  his  busi-  terms.      While,    therefore,   e 

ness  elsewhere,  because  his  right  to  domain  establishes  no  indnstr 

make  use  of  his  lot  as  a  place  for  the  regulates    the  relative  rights 

slaughter  of  cattle  has  become  incon-  that  no  individual  shall  have  it 

sistent  with    the    superior    right    of  power  to  preclude  its  establishi 

community  to  the  enjoyment  of  pure  On  this  general  subject  see  Oil 

air  and  the  accompanying  blessings  v.  Camp,  33  Conn.  532,  in  wl 

and  comforts.     The  owner  of  a  lot  was  very  fully    and    carefully 

within  the  fire  limits  of  a  city  may  sidered. 

be  compelled  to  part  with  the  prop-  What  is  a  public  use  is  a  qo 
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that  it  is  not  essential  the  taking  should  be  to  or  by  the  State 
itself,  if  by  any  other  agency,  in  the  opinion  of  the  legislature, 
the  use  can  be  made  equally  effectual  for  the  public  benefit. 
There  are  many  cases  in  which  the  appropriation  consists  simply 
in  throwing  the  property  open  to  use  by  such  persons  as  may  see 
fit  to  avail  themselves  of  it ;  as  in  the  case  of  common  highways 
and  public  parks.  In  these  cases  the  title  of  the  owner  is  not 
disturbed,  except  as  it  is  charged  with  this  burden  ;  and  the  State 
defends  the  easement,  not  by  virtue  of  any  title  in  the  property, 
but  by  means  of  criminal  proceedings  when  the  general 
right  is  disturbed.  *  But  in  other  cases  it  seems  impor-  [*  537] 
tant  to  take  the  title  ;  and  in  many  of  these  it  is  conven- 
ient, if  not  necessary,  that  the  taking  be,  not  by  the  State,  but  by 
the  municipality  for  which,  the  use  is  specially  designed,  and  to 
whose  care  and  government  it  will  be  confided.  When  property 
i»  needed  for  a  district  school-house,  it  is  proper  that  the  district 
appropriate  it ;  and  it  is  strictly  in  accordance  with  the  general 
theory  as  well  as  with  the  practice  of  our  government  for  the 
State  to  delegate  to  the  district  the  exercise  of  the  power  of  emi- 
nent domain  for  this  special  purpose.  So  a  county  may  be  au- 
thorized to  take  lands  for  its  court-house  or  jail ;  a  city,  for  its 
town  hall,  its  reservoirs  of  wat^r,  its  sewers,  and  other  public 
works  of  like  importance.  In  these  cases  no  question  of  power 
arises ;  the  taking  is  by  the  public ;  the  use  is  by  the  public  ; 
and  the  benefit  to  accrue  therefrom  is  shared  in  greater  or  less 
degree  by  the  whole  public. 

If,  however,  it  be  constitutional  to  appropriate  lands  for  mill 
dams  or  mill  sites,  it  ought  also  to  be  constitutional  that  the  tak- 
ing be  by  individuals  instead  of  by  the  State  or  any  of  its  organ- 
ized political  divisions ;  since  it  is  no  part  of  the  business  of  the 
government  to  engage  in  manufacturing  operations  which  come 
in  competition  with  private  enterprise ;  and  the  cases  must  be 
very  peculiar  and  very  rare  where  a  State  or  municipal  corpora- 
tion could  be  justified  in  any  such  undertaking.  And  although 
the  pmctice  is  not  entirely  uniform  on  the  subject,  the  general 

for  the  courts;  though  where  a  use  Conn.  551;  Tyler  v.  Beacher,  44  Vt. 

has  been  deolared  publio  by  the  legis-  648 ;  Loughbridge  t;.  Harris,  42  Geo. 

latore,  the  courts  will  hold  it  to  be  500 ;  Chicago,  &c.  R.  R.  Co.  v.  Lake, 

such  unless  the  contrary  clearly  ap-  71  111.  333;    Water  Works    Co.  v. 

pears.      Bankhead  r.  Brown,  25  111.  Burkhart,  41  Ind.  364. 
510.      See    Olmstead   t;.    Camp,  33 
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itself;  and  the  question  is  always  one  of  strictly  political  charac- 
ter, not  requiring  any  hearing  upon  the  facts  or  any  judicial  deter- 
nination.  Nevertheless,  when  a  work  or  improvement  of  local 
mportance  only  is  contemplated,  the  need  of  which  must  be  de- 
termined upon  a  view  of  the  facts  which  the  people  of  the  vicinity 
may  be  supposed  best  to  understand,  the  question  jof  necessity  is 
generally  referred  to  some  local  tribunal,  and  it  may  even  be  sub- 
mitted to  a  jury  to  decide  upon  evidence.^  But  parties  interested 
bave  no  constitutional  right  to  be  heard  upon  the  question,  unless 
the  State  constitution  clearly  and  expressly  recognizes  and  pro- 
vides for  it.  On  general  principles,  the  final  decision  rests  with 
the  legislative  department  of  the  State  ;  ^  and  if  the  question  is 
referred  to  any  tribunal  for  trial,  the  reference  and  the  opportu- 
nity for  being  heard  are  matters  of  favor  and  not  of  right.  The 
State  is  not  under  any  obligation  to  make  provision  for  a  judicial 
contest  upon  that  question.  And  where  the  case  is  such  that  it 
s  proper  to  delegate- to  individuals  or  to  a  corporation  the  power 
»  appropriate  property,  it  is  also  competent  to  delegate  the 
authority  to  decide  upon  the  necessity  for  the  taking.^ 

1  Iron  R.   R.    Co.  v,  Ironton,  19  63  N.  Y.  326;   Chicago,  &c.  R.  R. 

[)hio,   N.  8.  299.     The  constitutions  Co.  v.  Lake,  71  111.  333;  Warren  v. 

)f  some  of  the   States    require  the  St.  Paul,  &c.  R.  R.   Co.,   18  Minn, 

inestion  of  the  necessity  of  any  spe-  384.     In  the  case  first  cited,  Denio,  J., 

dfic  appropriation  to  be  submitted  to  says:  **  The  question  is,  whether  the 

I  jury ;  and  this  requirement  cannot  State,  in  the  exercise  of  the  power  to 

be  dispensed  with.      Mansfield,   &c.  appropriate  the  property  of  individu- 

El.  R.   Co.  V,  Clark,  23  Mich.  519 ;  als  to  a  public  use,  where  the  duty  of 

Arnold  v.  Decatur,  29  Mich.  77.  judging  of  the  expediency  of  making 

*  United  States  v.  Harris,  1  Sum.  the  appropriation,  in  a  class  of  cases, 
21,  42;  Ford  v.  Chicago,  &c.  R.  R.  is  committed  to  public  ofiicers,  is 
Co.,  14  Wis.  609 ;  People  v.  Smith,  obliged  to  afford  to  the  owners  of  the 
21  N.  Y.  595;  Water  Works  Co.  v,  property  an  opportunity  to  be  heard 
Bnrkhart,  41  Ind.  364.  before  those  officers  when  they  sit  for 

*  People  V.  Smith,  21  N.  Y.  597 ;  the  purpose  of  making  the  determi- 
Ford  V,  Chicago  and  N.  W.  R.  R.  nation.  I  do  not  speak  now  of  the 
Co.,  14  Wis.  617;  Matter  of  Albany  process  for  arriving  at  the  amount 
St.,  11  Wend.  152;  Lyon  v.  Jerome,  of  compensation  to  be  paid  to  the 
26  Wend.  484;  Hays  9.  Risher,  32  owners,  but  of  the  determination 
Penn.  St.  169;  North  Missouri  R.  R.  whether,  under  the  circumstances  of 
Co.  V.  Lackland,  25  Mo.  515;  Same  a  particular  case,  the  property  re- 
r.  Gott,  25  Mo.  540 ;  Bankhead  v.  quired  for  the  purpose  shall  be  taken 
Brown,  25  Iowa,  540;  Contra  Costa  or  not;  and  I  am  of  opinion  that  the 
R.  R.  V.  Moss,  28  Cal.  323;  Matter  State  is  not  under  any  obligation  to 
of  Fowler,  53  N.  Y.  60;  N.  Y.  Cen-  make  provision  for  a  judicial  contest 
tral,  &c.  R.  R.  Co.  v.  Met.  Gas  Co.,  upon  that  question.    The  only  part 

48 
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[*589J  f  Haw  much  Property  may  he  taken. 

The  taking  of  property  must  always  be  limited  to  the  i 

of  the  case,  and  consequently  no  more  can  be  a 

[*  540]  ated  in  any  *  instance  than  the  proper  triban 

adjudge  to  be  needed  for  the  particular  use  forw 

of  the  constitatioii  which  refers  to  main  stands  on  the  same  gn 

the  subject  is  that  which  forbids  pri-  the  power  of    taxatioD. 

▼ate  property  to  be  taken  for  public  emanations    from    the    k 

use  without  compensation,  and  that  power.     They  are  attribut 

which  prescribes  the  manner  in  which  Utical  sovereignty,  for  thi 

the  compensation  shall  be  ascertained,  of  which  the  legislature  is 

It  is  not  pretended  that  the  statute  necessity  to  address  itself  tot 

under    consideration   violates   either  In  imposing  a  tax,  or  in  sppi 

of  those  provisions.    There  is,  there-  the  property  of  a  citiaen,  or 

fore,  no  constitutional  injunction  on  of  citizens,  for  a  public  pm] 

the  point  under  consideration.    The  a  proper  provision  for  com] 

necessity   for   appropriating   private  the  l^islative  act  is  itself  di 

property  for  the  use  of  the  public  or  of  law;  though  it  would  nc 

of  the  government  is  not  a  judicial  should  undertake  to  a{^ro| 

question.    The  power  resides  in  the  property  of  one  dtiiai  for  1 

legislature.    It  may  be  exercised  by  another,  or  to  confiscate  the 

means  of  a  statute  which  shall  at  once  of  one  person  or  dass  of  p 

designate  the  property  to  be  appro-  a  particular  description  of 

priated  and  the  purpose  of  the  appro-  upon  some  view    of    publi 

priation;  or  it  may  be  delegated  to  where  it  could  not  be  said  to 

public  officers,  or,  as  it  has  been  re-  for  a  public  use.     It  folk 

peatedly  held,  to  private  corporations  these  views  that  it  is  not 

established  to  carry  on  enterprises  in  for  the  legislature,  in  the  e 

which    the     public    are    interested,  the  right  of  eminent  doma 

There  is  no  restraint  upon  the  power,  directly,  or  indirectly  throu] 

except  that  requiring  compensation  officers  or  agents,  to  invest 

to  be  made.     And  where  the  power  ceedings  with  the  forms  or 

is  committed  to  public  officers,  it  is  of  judicial  process     It  may 

a  subject  of  legislative  discretion  to  owner  to  intervene  and  part 

determine  what  prudential  regulations  the  discussion  before  the 

shall  be  established  to  secure  a  dis-  board  to  whom  the  power  ii 

creet  and  judiciou;!  exercise  of  the  determining  whether  the  a 

authority.     The    constitutional    pro-  tion  shall  be  made  in  a  ] 

vision  securing  a  trial  by  jury  in  cer-  case,  or  it  may  provide  that 

tain  cases,  and  that  which  declares  cers  shall  act  upon  their  o* 

that  no  citizen  shall  be  deprived  of  of  propriety  and  duty,  ¥rit 

his  property  without  due  process  of  aid  of  a  forensic  contest, 

law,  have  no  application  to  the  case,  propriation  of  the  property  i 

The  jury  trial  can  only  be  claimed  as  of    public    administration, 

a  constitutional  right  where  the  sub-  form  and  manner  of  its  per) 

ject  is  judicial  in  its  character.     The  is  such  as  the  legislature  iz 

exercise  of  the  right  of  eminent  do-  cretion  shall  prescribe." 
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appropriation  is  made.  When  a  part  only  of  a  man^s  premises 
is  needed  by  the  public,  the  necessity  for  the  appropriation  of 
that  part  will  not  justify  the  taking  of  the  whole,  even  though 
compensation  be  made  therefor.  The  moment  the  appropriation 
goes  beyond  the  necessity  of  the  case,  it  ceases  to  be  justified  on 
the  principles  which  underlie  the  right  of  eminent  do- 
main.^ If,  *  however,  the  statute  providing  for  such  ap-  [*541] 
propriation  is  acted  upon,  and  the  property  owner  accepts 
the  compeilsation  awarded  to  him  under  it,  he  will  be  precluded 
by  this  implied  assent  from  afterwards  objecting  to  the  excessive 

'  By  a  statute  of  New  York  it  was  the  constitution,  it  is  of  its  spirit,  and 
enacted  that  whenever  a  part  only  of  cannot  be  supported.      This  power 
a  lot  or  parcel  of  land  should  be  re-  has  been  supposed  to  be  convenient 
quired  for  the  purposes  of  a  city  street,  when  the  greater  part   of    a  lot  is 
if    the    commissioners    for  assessing  taken,  and  only  a  small  part  left,  not 
compensation  should  deem  it  expe-  required  for    public    use,   and    that 
dient  to  iuclude  the  whole  lot  in  the  small  part  of  but  little  value  in  the 
assessment,  they  should  have  power  hands  of  the  owner.     In  such  case 
so  to  do;   and  the  part  not  wanted  the  corporation  has  been    supposed 
for  the  particular  street  or  improve-  best  qualified  to  take  and  dispose  of 
ment  should,  upon  the  confirmation  such  parcels,  or  goers,  as  they  have 
of  the  report,  become  vested  in  the  sometimes  been  called ;  and  probably 
corporation,  and  might  be  appropri-  this  assumption  of  power  has  been 
ated  to  public  uses,  or  sold  in  case  acquiesced  in  by  the  proprietors.     I 
of  no  such  appropriation.     Of   this  know  of  no  case  where  the  power  has 
statute  it  was  said  by  the  Supreme  been  questioned,  and  where  it  has 
Court  of  New  York:   **lf  this  pro-  received  the  deliberate    sanction    of 
vision  was  intended  merely  to  give  this  court.      Suppose   a  case  where 
to  the  corporation  capacity  to  take  only  a  few  feet,  or  even  inches,  are 
property  under   such    circumstances  wanted,   from  one  end  of  a  lot  to 
with  the  consent  of  the  owner,  and  widen  a  street,  and  a  valuable  build- 
then  to  dispose  of  the  same,  there  can  ing  stands  upon  the  other  end  of  such 
be  no  objection  to  it;  but  if  it  is  to  lot ;  would  the  power  be  conceded  to 
be  taken  literally,  that  the  commis-  exist  to  take  the  whole  lot,  whether 
sioners  may,  against  the  consent  of  the  owner  consented  or  not?     The 
the  owner,  take  the  whole  lot,  when  quantity  of  the  residue  of  any  lot  can- 
only  a  part  is  required  for  public  use,  not  vary  the  principle      The  owner 
and  the  residue  to  be  applied  to  pri-  may  be  very  unwilling  to  part  with 
vate  use,  it  assumes  a  power  which,  only  a  few  feet ;  and  1  hold  it  equally 
with  all  respect,  the  legislature  did  not  incompetent    for    the    legislature  to 
possess.      The   constitution,    by  au-  dispose  of  private  property,  whether 
thorizing  the  appropriation  of  prop-  feet  or  acres  are  the  subject  of  this 
erty  to  public  use,  impliedly  declares  assumed  power."    Matter  of  Albany 
that  for  any  other  use  private  prop-  St.,  11  Wend.  151,  per  Savage,  Ch. 
erty  shall  not  be  taken  from  one  and  J.     To  the  same  effect  is  Dunn  v. 
applied  to  the  private  use  of  another.  City  Council,  Harper,  129.     And  see 
It  is  in  violation  of  natural  right;  and  Paul  v.  Detroit,  32  Mich.  108. 
if  it  is  not  in  violation  of  the  letter  of 
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appropriation.^  And  where  land  is  taken  for  a  public  work 
is  nothing  in  the  principle  we  have  stated  which  will  pr 
the  appropriation  of  whatever  might  be  necessaiy  for  inoi 
conveniences  ;  such  as  the  workshops  or  depot  buildings  of 
way  company,'  or  materials  to  be  used  in  the  constmctkm  o 
road,  and  so  on.  Express  legislative  power,  however,  is  i 
for  these  purposes  ;  it  will  not  follow  that,  because  such 
ai'e  convenient  to  the  accoibplishment  of  the  general  obje 
public  may  appropriate  them  without  express  authority  o 
but  the  power  to  appropriate  must  be  expressly  confem 
the  public  agencies  seeking  to  exercise  this  high  prerogatiY 
be  cai-eful  to  keep  within  the  authority  delegated,  since  th 
lie  necessity  cannot  be  held  to  extend  beyond  what  hai 
plainly  declared  on  the  face  of  the  legislative  enactment. 


What  constitutes  a  Taking  of  Property. 

Any  proper  exercise  of  the  powers  of  government,  whic 
not  directly  encroach  upon  the  property  of  an  individual, 
turb  him  in  its  possession  or  enjoyment,  will  not  entitle  1 

compensation,  or  give  him  a  right  of  action.* 
[*  542]  instance,  the  *  State,  under  its  power  to  provid 


1  Embury  r.  Conner,  3  N.  Y.  511. 
There  is  clearly  nothing  in  constitu- 
tional principles  which  would  preclude 
the  legislature  from  providing  that 
a  man's  property  might  be  taken  with 
his  assent,  whether  the  assent  was 
evidenced  by  deed  or  not ;  and  if  he 
accepts  payment,  he  must  be  deemed 
to  assent.  The  more  recent  case  of 
House  V.  Rochester,  15  Barb.  517,  is 
not,  we  think,  opposed  to  Embury  9. 
Conner,  of  which  it  makes  no  men- 
tion. See  Haskell  v.  New  Bedford, 
108  Mass.  208. 

2  Chicago,  B.  and  Q.  R.  R.  Co.  v. 
Wilson,  17  111.  123 ;  Low  r.  Galena 
and  C.  U.  R.  R.  Co.,  18  III.  324; 
Giesy  v.  Cincinnati,  W.  and  Z.  R.  R. 
Co.,  4  Ohio,  N.  8.  308. 

>  Zimmerman  v.  Union  Canal  Co., 
1  VV.  <&  S.  346;  Shrunk  v,  Schuylkill 
Navigation  Co.,  14  S.  &  R.  71;  Mo- 
nongahela  Navigation  Co.  v.   Coons, 


6  W.  &  S.  101;  Dayidflon  v. 
&  Maine  R.  R.  Co.,  8  Cuah.  91 
V.  Hudson  River  R.  R.  Co.,  1 
616,  and  6  N.  Y.  522;  Rw 
Mayor,  &c.  of  Brooklyn,  4  N. 
Murray  v,  Menifee,  20  Ar 
Hooker  v.  New  Haven  and  Noi 
ton  Co.,  14  Conn.  146;  JS 
Kerr,  27  N.  Y.  193;  FuUei 
ings,  11  Rich.  Law,  239;  J 
V.  Seabrook,  12  Rich.  Lai 
Richardson  o.  Vermont  Centn 
Co.,  25  Vt.  465;  Kennetfs  I 
4  Post.  139;  Alexander  F.  Mil^ 
16  Wis.  247 ;  Richmond,  ftc 
Rogers,  1  Dnvall,  135;  Ha 
Lackawanna,  &c.  R.  R.  Co.,  4' 
St.  428;  Tinicum  Fishing 
Carter,  61  Penn.  St.  21.  T 
continuance  of  a  highway  d( 
entitle  parties  incommoded  i 
to  compensation.  Fearing  r. 
55  N.  Y.  486. 
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regulate  the  public  highways,  should  authorize  the  construction 
of  a  bridge  across  a  navigable  river,  it  is  quite  possible  that  all 
proprietary  interests  in  land  upon  the  river  might  be  injuriously 
affected ;  but  such  injury  could  no  more  give  a  valid  claim  against 
the  State  for  damages,  than  could  any  change  in  the  general  laws 
of  the  State,  which,  while  keeping  in  view  the  general  good,  might 
injuriously  affect  particular  interests.^  So  if,  by  the  erection  of  a 
dam  in  order  to  improve  navigation,  the  owner  of  a  fishery  finds 
it  diminished  in  value,^  or  if  by  deepening  the  channel  of  a  river 
to  improve  the  navigation  a  spring  is  destroyed,^  or  by  a  change 
in  the  grade  of  a  city  street  the  value  of  adjacent  lots  is  dimin- 
ished,^—  in  these  and  similar  cases  the  law  affords  no  redress  for 


^  Davidson  v.  Boston  and  Maine 
R.  R.  Co.,  3  Cush.  91. 

*  Shrunk  v.  Schuylkill  Navigation 
Co.,  14  S.  &  R.  71.  In  Green  v. 
Swift,  47  Cal.  536,  it  is  held  that 
where  one  finds  his  land  injured  in 
consequence  of  a  change  in  the  cur- 
rent of  a  river,  caused  by  straighten- 
ing it,  he  cannot  claim  compensation 
M  of  right 

*  Commonwealth  v,  Richter,  1 
Penn.  St.  467.  It  is  justly  said  by 
Mr.  Justice  Miller^  in  Pumpelly  v. 
The  Green  Bay,  &c.  Co.,  13  Wall. 
180,  that  the  decisions  ''that  for  the 
consequential  injury  to  the  property 
of  an  individual  from  the  prosecution 
of  improvement  of  roads,  streets, 
rivers,  and  other  highways  for  the 
public  good,  there  is  no  redress," 
*'  have  gone  to  the  extreme  and  limit 
of  sound  judicial  construction  in  favor 
of  this  principle,  and  in  some  cases 
beyond  it;  and  it  remains  true  that 
where  real  estate  is  actually  invaded 
by  superinduced  additions  of  water, 
earth,  sand,  or  other  material,  or  by 
having  any  artificial  structure  placed 
on  it,  so  as  effectually  to  destroy  or 
impair  its  usefulness,  it  is  a  taking 
within  the  meaning  of  the  constitu- 
tion.'* See  also  Arimond  v.  Green 
Bay,  &c.  Co.,  31  Wis.  316;  Aurora 
P.  Reed,  57  111.  29;  s.  c.  11  Am. 
Rep.  1.     This  whole  subject  is  most 


elaborately  considered  by  Smithy  J., 
in  Eaton  v.  Boston,  C.  &  M.  R.  R. 
Co.,  51  N.  H.  504.  It  was  decided 
in  that  case  that,  notwithstanding  a 
party  had  received  compensation  for 
the  taking  of  his  land  for  a  railroad, 
he  was  entitled  to  a  further  remedy  at 
the  common  law  for  the  flooding  of 
his  land  in  consequence  of  the  road 
being  cut  through  a  ridge  on  the  land 
of  another;  and  that  this  flooding 
was  a  taking  of  his  property  within 
the  meaning  of  the  constitution.  The 
cases  to  the  contrary  are  all  consid- 
ered by  the  learned  judge,  who  is 
able  to  adduce  very  forcible  reasons 
for  his  conclusions.  Compare  Aid- 
rich  p.  Cheshire  R.  R.  Co.,  21  N.  H. 
359 ;  West  Branch,  &c.  Canal  Co.  v. 
Mulliner,  68  Penn.  St.  357;  Bellinger 
17.  N.  Y.  Central  R.  R.  Co.,  23  N.  Y. 
42;  Hatch  v.  Vt.  Central  R.  R.  Co., 
25  Vt.  49. 

^  British  Plate  Manufacturing  Co. 
V.  Meredith,  4  T.  R.  794;  Matter  of 
Furman  Street,  17  Wend.  649;  Rad- 
cliff^s  Ex'rs  p.  Mayor,  &c.  of  Brook- 
lyn, 4  N.  Y.  195;  Graves  t?.  Otis,  2 
Hill,  466;  Wilson  v.  Mayor,  &c.  of 
New  York,  1  Denio,  595;  Murphy  v. 
Chicago,  29  III.  279;  Roberts  v.  Chi- 
cago, 26  III.  249;  Charlton  v.  Alle- 
ghany City,  1  Grant,  208;  La  Fayette 
V,  Bush,  19  Ind.  326;  Macy  v.  In- 
dianapolis, 17  Ind.  267 ;  Yincennes  v. 


duiuttin.  Jt  must  lLi'i]nt 
seriously  afFucU'd  iIidiiuIi 
ia  actually  a|)in-0iui;it(-il. 
line  uf  a  mau'o  land  wit 
quence  of  wliitli  he  is  ci 
before  was  a  iiiirliliiiri  I'. 
ie«jiiiro<l  to  suiipini.-  N 
party  luis  no  lelkd".  iiulf. 
damnum  iihfjtu-  injiiri^i. 
will  be  diiniiiislied  li\  t 
same  geiieml  line  of  ira 

Richards.  23  Iiid.  3i^l ;  (in',  ii 
ing,  0  AVftttx.  M2;  O'Cunmi 
burg,  18  Peiiii.  St,  IsT;  //, 
Street,  2»  Pcnii.  St.  ;ll'] :  Cal 
Wareh,  1  Pick.  417:  Civiil  r. 
4  Greene  (Iow»),  47;  Siuiili 
ingtoii.t>l>lIon-.  l^tri:  Skliiin' 
forJ  Briilge  Co..  211  Conn.  -■- 
den  r.  Niishuii,  17  N',  II.  ITT 
r.  Carter,  :W  Rddi,  I'll:  <; 
Georgetown,  (f  Wli.sit.  7i: 
cases  of  McComb  r.  .\kri>ii. 
474,  and  13  Ohio,  ->->!».  aii.l  I 
r.  Delaware.  7  Oliin.  n.  s, 
eontra.  Tlio»e  eases.  Iimvi^i 
that  a  party  whoKt-  iiitiriv-.l 
juTvd  by  the  original  eslEil.lU 
a  street  grade  can  huvi-  im 
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I  a  railroad  company,  in  constructing  their  road  in  a  proper 
er  on  their  own  land,  raised  a  high  embankment  near  to  and 
at  of  the  plaintiff's  house,  so  as  to  prevent  his  passing  to 
om  the  same  with  the  same  convenience  as  before,  this  con- 
atial  injury  was  held  to  give  no  claim  to  compensation.^  So 
vner  of  dams  erected  by  legislative  authority  is  without 
y,  if  they  are  afterwards  rendered  valueless  by  the 
notion  of  a  canal.^    *  And  in  New  York  it  has  been  [*  644] 


Q.  Harvey  v.  Lackawanna,  &c. 
/O.,  47  Penn.  St.  428.  *'  Every 
ublic improvement  mast,  almost 
ssity,  more  or  less,  affect  indi- 
convenience  and  property ;  and 
he  injury  sustained  is  remote 
•nsequential,  it  is  damnum  abs' 
uria,  and  is  to  be  borne  as  a 
:  the  price  to  be  paid  for  the 
ages  of  the  social  condition. 
I  founded  upon  the  principle 
le  general  good  is  to  prevail 
irtial  individual  convenience.'' 
g  V.  Smith,  8  Cow.  149. 
ichardson  v.  Vermont  Central 
:o. ,  25  Vt.  465.  But  quan-e  if 
lid  be  so,  if  the  effect  were  to 
b  access  from  the  lot  to  the 
ty.  In  certahi  Indiana  cases  it 
that  the  right  of  the  owner  of 
ng  land  to  the  use  of  the  high- 
as  much  property  as  the  land 
that  it  is  appurtenant  to  the 
nd  is  protected  by  the  consti- 
Haynes  v.  Thomas,  7  Ind. 
rotzman  v.  Indianapolis,  &c. 
Co.,  9  Ind.  469;  New  Albany 
Jem  R.  R.  Co.  r.  O'Dailey, 
.  463.  The  same  doctrine  is 
zed  in  Crawford  v.  Delaware, 
.  N.  8.  459,  and  Street  Railway 
iminsville,  14  Ohio,  n.  s.  523. 
)o  Indianapolis  R.  R.  Co.  v. 
52  Ind.  428;  Pekin  v.  Brere- 
III.  477;  Pekin  v.  Winkel,  77 
;  Grand  Rapids,  &c.  R.  R. 
Heisel,  37  Mich.  In  the  Ver- 
sase  above  cited  it  was  held 
I  excavation  by  the  company 
r  own  land,  so  near  the  line  of 


the  plaintiff's  that  his  land,  without 
any  artificial  weight  thereon,  slid  into 
the  excavation,  would  render  the  com- 
pany liable  for  the  injury;  the  plain- 
tiff being  entitled  to  the  lateral  sup- 
port for  his  land. 

^  Susquehanna  Canal  Co.  v. 
Wright,  9  W.  &  S.  9;  Monongahela 
Navigation  Co.  r.  Coons,  6  W.  &  S. 
101.  In  any  case,  if  parties  exer- 
cising the  right  of  eminent  domain 
shall  cause  injury  to  others  by  a  neg- 
ligent or  improper  construction  of 
their  work,  they  may  be  liable  in 
damages.  Rowe  v.  Granite  Bridge 
Corporation,  21  Pick.  348;  Sprague 
V.  Worcester,  13  Gray,  193.  And  if 
a  public  work  is  of  a  character  to 
necessarily  disturb  the  occupation 
and  enjoyment  of  his  estate  by  one 
whose  land  is  not  taken,  he  may  have 
an  action  on  the  case  for  the  injury, 
notwithstanding  the  statute  makes 
no  provision  for  compensation.  As 
where  the  necessary,  and  not  simply 
the  accidental,  consequence  was,  to 
flood  a  man's  premises  with  water, 
thereby  greatly  diminishing  their 
value.  Hooker  v.  New  Haven  and 
Northampton  Co.,  14  Conn.  146; 
8.  c.  15  Conn.  312;  Evansville,  &c. 
R.  R.  Co.  r.  Dick,  9  Ind.  433;  Robin- 
son r.  N.  Y.  and  Erie  R.  R.  Co ,  27 
Barb.  512;  Trustees  of  Wabash  and 
Erie  Canal  r.  Spears,  16  Ind.  441; 
Eaton  V.  Boston,  C.  &  M.  R.  R.  Co., 
51  N.  H.  504.  So  where,  by  blasting 
rock  in  making  an  excavation,  the 
fragments  are  thrown  upon  adja- 
cent   buildings     so    as     to     render 
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held  that,  as  the  land  where  the  tide  ebbs  and  flows,  between 
high  and  low  water  mark,  belongs  to  the  public,  the  State  may 
lawfully  authorize  a  railroad  company  to  construct  their  road 
along  the  water  front  below  high-water  mark,  and  the  owner 
of  the  adjacent  bank  can  claim  no  compensation  for  the  conse- 
quential injury  to  his  interests.^  So  the  granting  of  a  ferry  right 
with  a  landing  on  private  property  within  a  highway  terminating 
on  a  private  stream  is  not  an  appropriation  of  property,^  the  ferry 
being  a  mere  continuation  of  the  highway,  and  the  landing  place 
upon  the  private  property  having  previously  been  appropriated  to 
public  uses. 

These  cases  must  su£Qce  as  illustrations  of  the  principle  stated, 
though  many  others  might  be  referred  to.  On  the  other  hand, 
any  injury  to  the  property  of  an  individual  which  deprives  the 
owner  of  the  ordinary  use  of  it,  is  equivalent  to  a  taking,^and 
entitles  him  to  compensation.^  Water  front  on  a  stream  where 
the  tide  does  not  ebb  and  flow  is  property,  and  if  taken,  must  be 
paid  for  as  such.*  So  with  an  exclusive  right  of  wharfage  upon 
tide  water.^    So  with  the  right  of  the  owner  of   land  to  use 


their  occupation  unsafe.  Hay  r. 
Cohoes  Co.,  2  N.  Y.  159;  Tremain 
V.  Same,  2  N.  Y.  163;  Carman  v. 
Stcubeuville  and  Indiana  R.  R.  Co., 
4  Ohio,  N.  s.  399;  Suubury  and  Erie 
R.  R.  Co.  V.  Hummel,  27  Penn.  St. 
99.  There  has  been  some  disposition 
to  hold  private  corporations  liable  for 
all  incidental  damages  caused  by  their 
exercise  of  the  right  of  eminent  do- 
main. See  Tinsmau  v.  Belvidere  and 
Delaware  R.  R.  Co.,  20  N.  J.  148; 
Alexander  v.  >lihvaukee,  10  Wis.  255. 
^  Gould  V.  Hudson  River  R.  R. 
Co.,  6  N.  Y.  522.  And  see  Stevens 
V.  Paterson,  &c.  R.  R.  Co.,  34  N.  J. 
532;  Tomlin  v.  Dubuque,  &c.  R.  R. 
Co.,  32  Iowa,  100;  s.  c.  7  Am.  Rep. 
170.  So  far  as  these  cases  hold  it 
competent  to  cut  off  a  riparian  pro- 
prietor from  access  to  the  navigable 
water,  they  seem  to  us  to  justify  an 
appropriation  of  his  property  without 
compensation ;  for  even  those  courts 
which  liold  the  fee  in  the  soil  under 
navigable  waters  to  be  in  the  State 


admit  valuable  riparian  rights  in  the 
adjacent  proprietor.  See  Yates  r. 
Milwaukee,  10  Wall.  497;  Chicago, 
&c.  R.  R.  Co.  V.  Stein,  75  111.  41. 
Compare  Pennsylvania  R.  R.  Co.  r. 
New  York,  &c.  R.  R.  Co.,  23  N.  J. 
Eq.  157. 

2  Murray  v.  Menifee,  20  Ark.  561. 

'  Hooker  v.  New  Haven  and  Kortb- 
ampton  Co.,  14  Conn.  116;  Pumpellj 
V.  Green  Bay,  &c.  Co  ,  13  Wall.  166: 
Arimond  v.  Green  Bay,  &c.  Co.,  31 
Wis.  310;  Port  Huron  v.  Ashlev.  35 
Mich.  296.  The  flowing  of  private 
lands  by  the  operations  of  a  booming 
company  is  a  taking  -of  property. 
Grand  Rapids  Booming  Co.  f.  Jarvis, 
30  Mich.  308.  The  legislature  can- 
not authorize  a  telegraph  company  to 
erect  its  poles  on  the  lands  of  a  rail- 
road company  without  compensation. 
Atlantic,  &c.  Telegraph  Co.  r.  Chi- 
cago, &c.  R.  R.  Co.,  0  Biss  15S. 

*  Varick  r.    Smith,  D   Paij^'e,  547. 
See  Yates  v.  Milwaukee,  10  Wail.  497. 

^  Murray  v.  Sharp,  1  Bosw.  b^^- 
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an  adjoining  street,  whether  he  is  owner  of  the  land  over 
which  the  *  street  is  laid  out  or  not.^  So  with  the  right  [*545] 
of  pasturage  in  streets,  which  belongs  to  the  owners  of 
the  soil.^  So  a  partial  destruction  or  diminution  of  value  of 
property  by  an  act  of  the  government  which  directly  and  not 
merely  incidentally  affects  it,  is  to  that  extent  an  appropriation.^ 
It  sometimes  becomes  important,  where  a  highway  has  been 
laid  out  and  opened,  to  establish  a  different  and  higher  grade  of 
way  upon  the  same  line,  with  a  view  to  accommodate  an  increased 
public  demand.  The  State  may  be  willing  to  surrender  the  con- 
trol of  the  streets  in  these  cases,  and  authorize  turnpike,  plank- 
road,  or  railroad  corporations  to  occupy  them  for  their  purposes ; 
and  if  it  shall  give  such  consent,  the  control,  so  far  as  is  neces- 
sary to  the  purposes  of  the  turnpike,  plank-road,  or  railway,  is 
thereby  passed  over  to  the  corporation,  and  their  structure  in 
what  was  before  a  common  highway  cannot  be  regarded  as  a 
public  nuisance.^  But  the  municipal  organizations  in  the  State 
have  no  power  to  give  such  consent  without  express  legislative 
permission  ;  the  general  control  of  their  streets  which  is  com- 
monly given  by  municipal  charters  not  being  sufficient  authority 


^  Lackland  t;.  North  Missouri  R.  R. 
Co.,  31  Mo.  180.  See  supra^  p.  ♦543, 
note. 

'  Tonawanda  R.  R.  Co.  v,  Mun- 
ger,  5  Denio,  255;  Woodruff  v.  Neal, 
28  Conn.  165.  In  the  first  case  it  was 
held  that  a  by-law  of  a  town  giving 
fiberty  to  the  inhabitants  to  depasture 
their  cows  in  the  public  highways  un- 
der certain  regulations,  passed  under 
the  authority  of  a  general  statute  em- 
powering towns  to  pfiss  such  by-laws, 
was  of  no  validity,  because  it  appro- 
priated the  pasturage,  which  was 
private  property,  to  the  public  use, 
without  making  compensation.  The 
contrary  has  been  held  in  New  York 
as  to  all  highways  laid  out  while  such 
a  statute  was  in  existence ;  the  owner 
being  held  to  be  compensated  for  the 
pasturage  as  well  as  for  the  use  of  the 
land  for  other  purposes,  at  the  time 
the  highway  was  laid  out.  Griffin  t;. 
Martin,  7  Barb.  297;  Hardenburgh  v. 
Lockwood,  25  Barb.  9.     See  also  Ker- 


whacker  t;.  Cleveland,  C.  and  C.  R.  R. 
Co.,  3  Ohio,  N.  8.  177,  where  it  was 
held  that  by  ancient  custom  in  that 
State  there  was  a  right  of  pasturage 
by  the  public  in  the  highways. 

«  See  Glover  v.  JPowell,  2  Stockt. 
211;  Eaton  s.  Boston,  C.  &  M.  R.  R. 
Co.,  51  N.  H.  504-  Even  a  tempo- 
rary right  to  the  possession  of  lands 
cannot  be  given  by  the  legislature 
without  provision  for  compensation. 
San  Mateo  Water  Works  v.  Sharp- 
stein,  50  Cal.  284.  A  provision  in 
the  charter  of  a  corporation  that  it 
shall  not  be  liable  for  diverting  water 
is  void.  Harding  v.  Stamford  Water 
Co.,  41  Conn.  87. 

^  See  Commonwealth  i'.  Erie  and 
N.  E.  R.  R.  Co.,  27  Penn.  St.  339; 
Tennessee,  &c.  R.  R.  Co.  v.  Adams, 
3  Head,  596:  New  Orleans,  &c.  R.  R. 
Co.  17.  New  Orleans,  26  La.  Ann.  517; 
Chicago,  &c.  R.  R.  Co.  v.  Joliet,*  79 
111.  25;  Donnaher's  Case,  16  Miss. 
679. 


way,  entitled  to  a  new  asBeesment  for  any  further  inj 
sustain  in  consequence  of  the  street  being  subjected 
in  the  use  not  contemplated  at  the  time  of  the  orig 
but  neverthelesu  in  furtherance  of  the  same  general  \ 
When  a  common  highway  is  made  a  turnpike  or  a 
upon  which  tolls  are  collected,  there  is  much  reason 
that  the  owner  of  the  soil  is  not  entitled  to  any  furtl 
sation.  The  turnpike  or  the  plank-road  is  still  an 
public  travel,  subject  to  be  used  in  the  same  mai 
ordinary  highway  was  before,  and,  if  properly  coi 
generally  expected  to  increase  rather  than  diminish 

'  Lackland    v.     North     Missouri  li«on,  and  when   on  \ 

R.  R.  Co.,  31  Mo.  180;  New  York  what  gates,  fences,  and 

and  Harlem  E.  R.  Co.  i>.  Mayor,  Slc.  be  made,   wid  what  gi 

ot  New  York,  1  Hilt.  563;  Milhau  b.  kept  to  insure  safety. 

Sharp,  27  N.  Y.  611;  SUte  ui  Cincin-  intended    that    railros 

nati,  &c.  Gas  Co.,  18  Ohio,  k.  s.  2Q2;  under  a  general  grant 

State  r.   Trenton,  36  N.  J.  79.    In  power  to  lay  a  railroai 

Inhabitants  of  SpriDg;field  e.  Conneoti-  way  longitQdinally,  wl 

cut  River  R.  R.   Co.,  4  Cush    71,  it  is  not  necessary,  wo  thi 

was  held  that  legislative  authority  to  have  been  done  in  exp; 

construct  a  railroad  between  certain  companied  with  full  1 

termini,   without  prescribing  its  pre-  visions  for  rafdntai&ini 

cise  course  and  direction,  would  not  and  modes  of    gepara' 

prima  facie  confer  power  to  lay  out  tend  bo  make  the  om 

the  road  on  and  along  an  existing  road,  for  both  modes  ' 

public  higkw^.     Per  Shaw,  Ch.  J.:  sistent  with  the  safety  < 

"  The  whole  course  of  legislation  on  both-     Tlie  absence  of 

the  subject  of  railroads  is  opposed  to  visioQ  affords  a  strong 
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property  along  its  line  ;  and  though  the  adjoining  proprietors  are 
required  to  pay  toll,  they  are  supposed  to  be,  and  generally  are, 
fully  compensated  for  this  burden  by  the  increased  excellence  of 
the  road,  and  by  their  exemption  from  highway  labor  Upon  it.^ 
But  it  is  different  when  a  highway  is  appropriated  for  the  purposes 
of  a  railroad.  *'*'  It  is  quite  apparent  that  the  use  by  the 
public  of  a  highway,  and  the  use  thereof  by  a  *  railroad  [^S^T] 
company,  is  essentially  different.  In  the  one  case  every 
person  is  at  liberty  to  travel  over  the  highway  in  any  place  or 
part  thereof,  but  he  has  no  exclusive  right  of  occupation  of  any 
part  thereof  except  while  he  is  temporarily  passing  over  it.  It 
would  be  trespass  for  him  to  occupy  any  part  of  the  highway  ex- 
clusively for  any  longer  period  of  time  than  was  necessary  for 
that  purpose,  and  the  stoppages  incident  thereto.  But  a  railroad 
company  takes  exclusive  and  permanent  possession  of  a  portion 
of  the  street  or  highway.  It  lays  down  its  rails  u|H)n,  or  imbeds 
them  in,  the  soil,  and  thus  appropriates  a  portion  of  the  street  to 
its  exclusive  use,  and  for  its  own  particular  mode  of  conveyance. 
In  the  one  case,  all  persons  may  travel  on  the  street  or  highway 
in  their  own  common  modes  of  conveyance.  In  the  other,  no 
one  can  travel  on  or  over  the  rails  laid  down,  except  the  railroad 
company  and  with  their  cai*s  specially  adapted  to  the  tracks.  In 
one  case  the  use  is  general  and  open  alike  to  all.  In  the  other, 
it  is  peculiar  and  exclusive. 

"  It  is  true  that  the  actual  use  of  the  street  by  the  railroad  may 
not  be  so  absolute  and  constant  as  to  exclude  the  public  also  from 
its  use.  With  a  single  track,  and  particularly  if  the  cars  used 
upon  it  were  propelled  by  horse-power,  the  interruption  of  the 
public  easement  in  the  street  might  be  very  trifling  and  of  no 
practical  consequence  to  the  public  at  large.  But  this  consider- 
ation cannot  affect  the  question  of  the  right  of  propert)%  or  of 
the  increase  of  the  burden  upon  the  soil.  It  would  present  simply 
a  question  of  degree  in  respect  to  the  enlargement  of  the  easement. 


^  See  Commonwealth  r.  Wilkin- 
Bon,  16  Pick.  175;  Benedict  v.  Goit, 
3  Barb.  459;  Wright  r.  Carter,  27 
N.  J.  76;  State  v.  Laverack,  34 
N.  J.  201 ;  Chagrin  Falls  and  Cleve- 
land Plafik-Road  Co.  r.  Cane,  2  Ohio, 
K.  s.  419;  Douglass  r.  Turnpike  Co., 
22  Md.   219.      But  see   WilUams  r. 


Natural  Bridge  Plank  Road  Co.,  21 
Mo.  580.  In  Murray  v.  County  Com- 
missioners of  Berkshire,  12  Met.  455, 
it  was  held  that  owners  of  lands  ad- 
joining a  turnpike  were  not  entitled 
to  compensation  when  a  turnpike  was 
changed  to  a  common  highway. 
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use  which  may  possibly  have  an  injurious  effect  not  contemplated 
in  the  original  appropriation  can  be  considered  any  thing  else 
than  the  imposition  of  a  new  burden  upon  the  owner's  estate. 
In  Connecticut,  where  the  authority  of  the  legislature  to  author- 
ize a  railroad  to  be  constructed  in  a  common  highway  without 
compensation  to  land-owners  is  also  denied,  importance  is  at- 
tached to  the  terms  of  the  statute  under  which  the  original  ap- 
propriation was  made,  and  which  are  regarded  as  permitting  the 
taking  for  the  purposes  of  a  common  highway,  and  for  no  other. 
The  reasoning  of  the  court  appeal's  to  us  sound  ;  and  it  is  appli- 
cable to  the  statutes  of  the  States  generally.^ 


*  Imlay  r.  Union  Branch  R.  R.  Co., 
26  Conn.  255.  **  When  land  is  con- 
demned for  a  special  purpose,"  say 
the  court,  **  on  the  score  of  public 
utility,  the  sequestration  is  limited  to 
that  particular  use.  Land  taken  for 
a  highway  is  not  thereby  converted 
into  a  common.  As  the  property  is 
not  taken,  but  the  use  only,  the  right 
of  the  public  is  limited  to  the  use, 
the  specific  use,  for  which  the  pro- 
prietor has  been  devested  of  a  com- 
plete dominion  over  his  own  estate. 
These  are  propositions  which  are  no 
longer  open  to  discussion.  But  it  is 
contended  that  land  once  taken  and 
still  held  for  highway  purposes  may 
be  used  for  a  railway  without  ex- 
ceeding the  limits  of  the  easement 
already  acquired  by  the  public.  If 
this  is  true,  if  the  new  use  of  the  land 
is  within  the  scope  of  the  original 
sequestration  or  dedication,  it  would 
follow  that  the  railway  privileges  are 
not  an  encroachment  on  the  estate 
remaining  in  the  owner  of  the  soil, 
and  that  the  new  mode  of  enjoying 
the  public  easement  will  not  enable 
him  rightfully  to  assert  a  claim  to 
damages  therefor.  On  the  contrary, 
if  the  true  intent  and  efficacy  of  the 
original  condemnation  was  not  to 
subject  the  land  to  such  a  burden  as 
will  be  imposed  upon  it  when  it  is 
confiscated  to  the  uses  and  control  of 
a  railroad  corporation,  it  cannot  be 
denied  that  in  such  a  case  the  estate 


of  the  owner  of  the  soil  is  injuriously 
affected  by  the  supervening  servitude ; 
that  his  rights  are  abridged,  and  that 
in  a  legal  sense  his  land  is  again 
taken  for  public  uses.  Thus  it  ap- 
pears that  the  court  have  simply  to 
decide  whether  there  is  such  an  iden- 
tity between  a  highway  and  a  railway, 
that  statutes  conferring  a  right  to 
establish  the  former  include  an  au- 
thority to  construct  the  latter. 

**  The  term  *  public  highway,'  as 
employed  in  such  of  our  statutes  as 
convey  the  right  of  eminent  domain, 
has  certainly  a  limited  import.  Al- 
though, as  suggested  at  the  bar,  a 
navigable  river  or  a  canal  is,  in  some 
sense,  a  public  highway,  yet  an  ease- 
ment assumed  under  the  name  of  a 
highway  would  not  enable  the  public 
to  convert  a  street  into  a  canal.  The 
highway,  in  the  true  meaning  of  the 
word,  would  be  destroyed.  But  as 
no  such  destruction  of  the  highway  is 
necessarily  involved  in  the  location 
of  a  railroad  track  upon  it,  we  are 
pressed  to  establish  the  legal  propo- 
sition that  a  highway,  such  as  is  re- 
ferred to  in  these  statutes,  means  or 
at  least  comprehends  a  railroad.  Such 
a  construction  is  possible  only  when 
it  is  made  to  appear  that  there  is  a 
substantial  practical  or  technical  iden- 
tity between  the  uses  of  land  for  high- 
way and  for  railway  purposes. 

''No  one  can  fail  to  see  that  the 
terms  *  railway'  and  *  highway'  are 


coqiurntiuii  <lucs  uutlinUl  ii 
to  make  or  to  kei'p  its  im 
aud  briil);i's  in  a  CDinlilion 
fitcilitatu  tlik.-  fr«t.»iVi.»  ut  su 
us  ply  over  uii  orilitiarv 
procticul  disiiimikrity  <'h\ 
ists  bi-twceu  11  milu'uy  ami 
hiKiiWHy,  and  in  ri-uii|:iLi/ 
basin  uf  n  le^al  distiiii'lLn 
D  rccogiiizi'd 


Wllilll 


ailwu^ 


sought  fruiii  li.-i;isktivt-  Im.l 
gruuh'd  by  Ihein.  K  tli 
■  highway  '  and  ■  ruihvav  '  ^n  ■ 
mails,  or  if  oiiu  of  Ui^iii  iii.l 
other  by  It'i^a]  iuiiilii.'atiiiii, 
could  bo  iiiuri;  su[ifill hull:; 
requiru  or  tu  griiiit  anlliuiii 
struct  Kiilwiiys  ovtr  Ii)i;iliiir- 
occupied  us  highways. 

-■  If  a  U'),'al  ideijtily  <l.<c^ 
sist  between  a  highway  aii<t  .i 
it  is  illogical  tu  urgiu'  tli.ii. 
a  ruilway  may  be  sii  cuii-lr 
nut  to  interfere  uiUi  tin' 
uses  of  a  highway,  iiiid  »ti 
coiiaisti'Ut  with  the  high» 
already  existing,  tlienifmc  mh 

use  is  inuluikd  within  tl M 

might  as  well  liu  urged,  th.ti  J 
moil,  or   11   eaiial,  laid   <iliI 
route   of  u  imbliu  road,  fin 


:V.]  THE  EMINENT  DOMAIN.  687 

to  appropriate  a  *  common  highway  to  the  purposes  [*  660] 
railroad,  unless  at  the  same  time  provision  is  made 
compensation  to  the  owners  of  the  fee.     *  These  [*  651] 
I,  however,  have  had  reference  to  the  common  mil- 
operated  by  steam.     In  one  of  the  New  York  cases  ^  it  is 
lated,  and  in  another  case  in  the  same  State  it  was  directly 
led,  that  the  ruling  should  be  the  same  in  the  case  of  the 
t  railway  operated  by  horse-power.'     There   is  generally, 
3ver,  a  very  great  difference  in  the  two  cases,  and  some  of 
considerations  to  which  the  courts  have  attached  importance 
i  have  no  application  in  many  cases  of  common  horse  rail- 
j.     A  horse  railway,  a«  a  general  thing,  will  interfere  very 
!  with  the  ordinary  use  of  the  way  by  the  public,  even  upon 
•rery  line  of  the  road  ;  and  in  many  cases  it  would  be  a  relief 
]  overburdened  way,  rather  than  an  impediment  to  the  pre- 
s  use.     In  Connecticut,  after  it  had  been  decided,  as  above 
rn,  that  the  owner  of  the  fee  subject  to  a  perpetual  highway 
entitled  to  compensation  when  the  highway  was  appropriated 
M  ordinary  railroad,  it  was  also  held  that  the  authority  to  lay 

ray  is  authorized  by  law,  it  is  way  were  to  be  discontinued  according 
o  pretend  that  any  proprietor  is  to  the  legal  forms  prescribed  for  that 
ted  of  such  a  right.  It  would  purpose,  the  railroad  corporation 
that,  under  such  circumstances,  would  still  insist  upon  the  express 
*ue  construction  of  highway  laws  and  independent  grant  of  an  ease- 
hardly  be  debatable,  and  that  ment  to  itself,  enabling  it  to  maintain 
bsence  of  legal  identity  between  its  own  road  on  the  site  of  the  aban- 
ffo  uses  of  which  we  speak  was  doned  roadway.  We  are  of  opinion, 
t  and  entire.  therefore,  as  was  distinctly  intimated 
Again,  no  argument  or  illustra-  by  this  court  in  a  former  case  (see 
can  strengthen  the  self-evident  opinion  of  Hinman,  J.,  in  Nicholson 
wition  that,  when  a  railway  is  v.  N.  Y.  and  N.  H.  R.  R.  Co.,  22 
prized  over  a  public  highway,  a  Conn.  85),  that  to  subject  the  owner 
is  created  against  the  proprietor  of  the  soil  of  a  highway  to  a  fifrther 
e  fee,  in  favor  of  a  person,  an  appropriation  of  his  land  to  railway 
3ial  person,  to  whom  he  before  uses  is  the  imposition  of  a  new  ser- 
no  legal  relation  whatever.  It  vitude  upon  his  estate,  and  is  an  act 
derstood  that  when  such  an  ease-  demanding  the  compensation  which 
is  sought  or  bestowed,  a  new  the  law  awards  when  land  is  taken 
independent  right  will  accrue  to  for  public  purposes. "  And  see  South 
railroad  corporation  as  against  Carolina  R.  R.  Co.  v.  Steiner,  44  Geo. 
wner  of  the  soil,  and  that,  with-  546. 

ny  reference  to  the  existence  of  ^  Wager  v,  Troy  Union  R.  R.  Co. , 

lighway,  his  land  will  for  ever  25  N.  Y.  632. 

.  charged  with  the  accruing  ser-  ^  Craig    v,    Rochester    City    and 

e.     Accordingly,  if  such  a  high-  Brighton  R.  R.  Co.,  39  Barb.  449. 
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the  Connecticut  case,^  the  compensation  is  always  liable  either  to 
exceed  or  to  fall  below  the  value  of  the  land  taken,  in  consequence 
of  incidental  injuries  or  benefits  to  the  owner  as  proprietor  of  the 
land  which  remains.  These  injuries  or  benefits  will  be  estimated 
with  reference  to  the  identical  use  to  which  the  property  is  ap- 
propriated ;  and  if  it  is  afterwards  put  to  another  use,  which 
causes  greater  incidental  injury,  and  the  owner  is  not  allowed 
further  compensation,  it  is  very  evident  that  he  has  suflFered  by 
the  change  a  wrong  which  could  not  have  been  foreseen  and 
provided  against.  And  if,  on  the  other  hand,  he  is  entitled  in 
any  case  to  an  assessment  of  damages  in  consequence  of  such  an 
appropriation  of  the  street  affecting  his  rights  injuriously,  then 
he  must  be  entitled  to  such  an  assessment  in  every  case,  and 
the  question  involved  will  be,  not  as  to  the  right,  but  only  of 
the  quantum  of  damages.  The  horse  railway  either  is  or  is  not  the 
imposition  of  a  new  burden  upon  the  estate.  If  it  is  not,  the 
owner  of  the  fee  is  entitled  to  compensation  in  no  case  ;  if  it  is, 
he  is  entitled  to  have  an  assessment  of  damages  in  every  case. 

In  New  York,  where,  by  law,  when  a  public  street  is  laid  out 
or  dedicated,  the  fee  in  the  soil  becomes  vested  in  the  city,  it  has 
been  held  that  the  legislature  might  authorize  the  construction  of 
a  horse  railway  in  a  street,  and  that  neither  the  city  nor  the 
owners  of  lots  were  entitled  to  compensation,  notwith- 
standing it  was  *  found  as  a  fact  that  the  lot  owners  [*  553] 
would  suffer  injury  from  the  construction  of  the  road. 
The  city  was  not  entitled,  because,  though  it  held  the  fee,  it  held 
it  in  trust  for  the  use  of  all  the  people  of  the  State,  and  not  as 
corpoi*ate  or  municipal  property  ;  and  the  land  having  been  origi- 
nally acquired  under  the  right  of  eminent  domain,  and  the  trust 
being  pubHci  juris^  it  was  under  the  unqualified  control  of  the 
legislature,  and  any  appropriation  of  it  to  public  use  by  legisla- 
tive authority  could  not  be  regarded  as  an  appropriation  of  the 
private  property  of  the  city.  And  so  far  as  the  adjacent  lot 
owners  were  concerned,  their  interest  in  the  streets,  distinct 
from  that  of  other  citizens,  was  only  as  having  a  possibility  of 
reverter  after  the  public  use  of  the  land  should  cease  ;  and  the 
value  of  this,  if  any  thing,  was  inappreciable,  and  could  not  en- 
title them  to  compensation. 2 

1  Imlay  v.  Union  Branch   R.   R.  ^  People   v.   Kerr,  37  Barb.  357; 

Co.,  26  Conn.  257.  8.  c.  27  N.  Y.  188.     The  same  ruling 

44 


ahip,  to  riie  ceutre  of  the  street,  in  the 
Iowa,  where  a  city  holds  the  fee  in  th 
general  public,  it  is  held  that,  with  coi 
lature  may  aulhoiiz(^  the  constructio 
along  the  same,  without  awftrding  cor 
Of  it  may  do  so  without  the  consent  of 
and  without  entitling  tlie  city  to  coinpi 
owner  filed  a  hill  in  eqnity  to  restn 
track  of  a  railroad,  liy  consent  of  tl 
operated  by  Bteam  in  one  of  the  street! 
diitmiicted  the  hill,  holding  that,  as  I 
in  ihe  city,  the  city  might  lawfully 
iiipjiose.* 

UB  tn  the  right  of  the  city  W>  compen-  Cincir 

■iittun    Wtt»    liiiri    in     Samnnnh,   &c.  New 

R.  H.  Co.  D.  Mayor,  &c.  of   Savan-  e.  O'. 

null,  Ifi  Geo.  (102.     And  see  Hrook-  Same, 

lyn  Ccntrnl,  Ac.  tt.  R.  C.,.  «.  Brook-  Railw; 

Ijn    City    U,   R.   Co.,  ;i-(   »arb.  420;  n.  a. 

Brooklyn  and  Newtown  It.  R.  Co.  v.  &c.  Ci 
Coney  Islaini,  Sc.  R.  K.  Cu,  35  Barb.  '  C 

aW;  New  Yi>rk  r,  Kt-rr,  :J8  Barb.  Ind.l* 
aW:  Ch[i|imua  e.  Albany  and  Sche-         •  & 

uetlady  U.    R.   Co.,    In    Barb,  .■)C0.  R.  R. 
tlie    title    reverting    to  *  C 

th*  (irigiuiil  owner,  coni]>are  Water  R.  R 
"■'     '       "        I.    Burkbart.    41    Ind.  '  i 

Reevea,  75  111-  301;  and  C 

1.  60  N.  Y.  aia.    We  o 
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*  It  is  not  easy,  as  is  very  evident,  to  trace  a  clear  line  [*  554J 
of  authority  running  through  the  various  decisions  bear- 

this  permission  to  locate  the  track  in  ished  from  the  streets,  no  matter  how 
Beach  Street,  the  common  council  much  the  general  good  may  require 
acted  under  an  express  power  granted  it,  simply  because  streets  were  not  so 
by  the  legislature.  So  that  the  de-  used  in  the  days  of  Blackstone,  would 
fendant  has  all  the  right  which  both  hardly  comport  with  the  advancement 
the  legislature  and  the  common  coun-  and  enlightenment  of  the  present  age. 
oil  could  give  it,  to  occupy  the  street  Steam  has  but  lately  taken  the  place, 
with  its  track.  But  the  complainant  to  any  extent,  of  animal  power  for 
a88omefl  higher  ground,  and  claims  land  transportation,  and  for  that 
that  any  use  of  the  street,  even  under  reason  alone  shall  it  be  expelled  the 
the  auUiority  of  the  legislature  and  streets  ?  For  the  same  reason  camels 
the  common  council,  which  tends  to  must  be  kept  out,  though  they  might 
deteriorate  the  value  of  his  property  be  profitably  employed.  Some  fancy 
CD  the  street,  is  a  violation  of  that  horse  or  timid  lady  might  be  fright- 
fundamental  law  which  forbids  pri-  ened  by  such  uncouth  objects.  Or 
rate  property  to  be  taken  for  public  is  the  objection  not  in  the  motive- 
use  without  just  compensation.  This  power,  but  because  the  carriages  are 
is  manifestly  an  erroneous  view  of  the  larger  than  were  formerly  used,  and 
constitutional  guaranty  thus  invoked,  run  upon  iron,  and  are  confined  to  a 
It  must  necessarily  happen  that  streets  given  track  in  the  street  ?  Then  street 
will  be  used  for  various  legitimate  railroads  must  not  be  admitted;  they 
purposes,  which  will,  to  a  greater  or  have  large  carriages  which  run  on 
less  extent,  incommode  persons  re-  iron  rails,  and  are  confined  to  a  given 
siding  or  doing  business  upon  them,  track.  Their  momentum  is  great, 
and  just  to  that  extent  damage  their  and  may  do  damage  to  ordinary  vehi- 
property;  and  yet  such  damage  is  cles  or  foot  passengers.  Indeed  we 
incident  to  all  city  property,  and  for  may  suppose  or  assume  that  streets 
it  a  party  can  claim  no  remedy.  The  occupied  by  them  are  not  so  pleasant 
common  council  may  appoint  certain  for  other  carriages  or  so  desirable  for 
localities  where  hacks  and  drays  shall  residences  or  business  stands,  as  if 
stand  waiting  for  employment,  or  not  thus  occupied.  But  for  this 
where  wagons  loaded  with  hay  or  reason  the  property  owners  along  the 
wood,  or  other  commodities,  shall  street  cannot  expect  to  stop  such  im- 
staud  waiting  for  purchasers.  This  provements.  The  convenience  of 
may  drive  customers  away  from  shops  those  who  live  at  a  greater  dis- 
or  stores  in  the  vicinity,  and  yet  there  tance  from  the  centre  of  a  city  rc- 
18  no  remedy  for  the  damage.  A  quires  the  use  of  such  improvements, 
street  is  made  for  the  passage  of  per-  and  for  their  benefit  the  owners  of 
sons  and  property ;  and  the  law  can-  property  upon  the  street  must  submit 
not  define  what  exclusive  means  of  to  the  burden,  when  the  common 
transportation  and  passage  shall  be  council  determine  that  the  public 
used.  Universal  experience  shows  good  requires  it.  Cars  upon  street 
that  this  can  best  be  left  to  the  deter-  railroads  are  now  generally,  if  not 
mination  of  the  municipal  authorities,  universally,  propelled  by  horses,  but 
who  are  supposed  to  be  best  acquainted  who  can  say  how  long  it  will  be  be- 
with  the  wants  and  necessities  of  the  fore  it  will  be  found  safe  and  profita- 
citizens  generally.  To  say  that  a  ble  to  propel  them  with  steam,  or 
new  mode  of  passage  shall  be  ban-  some   other  power  besides    horses? 


pao,  the  owner  must  be  held  to  be 
IliB  Driginnl  taking  for  any  snch  pos 
chanee8  of  that  use,  or  any  change 
deletei'ioua  to  any  remaining  propei 
lie  may  lie  engaged  in ;  and  it  inus 
bilfty  that  the  land  may,  at  some  fu 
the  publia  ufte  ceasing,  is  too  remote 
Bi'ed  aa  property  at  all.-  At  the  sam 
that  it  in  difficult  to  detei'niiue  preciat 
sions  made  have  been  governed  by  tl 

Shoiilil  w«  say  that  this  road  should  indi 

be  enjoiiit'd,  we  could  advauei-  no  rea-  thei 

(ton  lor  it  which  would  not  apjily  with  will 

nquitl  force  to  street  railroads;  so  that  tic, 

cnnsiitriicy  would    requiii'    that  wc  for 

•hould  Rtnp  nil.     Nor  would  the  evil  See 

which  would  result  from  the  rule  we  SIS 
DiimI  Inir  down  stop  here.     We  must  ' 

prohibit  ev<>ry  use  of  a  atreiit  whioh  to  t! 

diMommndm  those  viho  reside  or  do  crof 

biuinew  upou  it,  because  their  |irop-  3'i  1 

erty   will   else    ho    damaged.       This  R.  I 

quffstiuti  liM  been  presented  in  olher  Hin 

KtalMi,  mid  In  some  instances,  where  2  C 

the  [lubilu  hnve  only  an  easi'inent  in  lane 

the  tttivf^t,  nnd  the  owner  of  the  ad-  for 

Jolnuit;  i>ru;ierty  still  holds  the  fee  in  the 

tho  strcrL,  il  has  beeD  Huatniiied;  but  rest 

tbawugbtof  Bolhority,  and  certainly,  suci 

in  onr  Bppreh«naioa,  all  sound  rea-  mor 
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was  or  was  not  in  the  public,  or,  on  the  other  hand,  have  pro- 
ceeded on  the  theory  that  a  railway  was  only  in  furtherance 
of  the  original  purpose  of  the  appropriation,  and  not 
*  to  be  regarded  as  the  imposition  of  any  new  burden,  [*  656] 
even  where  an  easement  only  was  originally  taken.^ 

Perhaps  the  true  distinction  in  these  cases  is  not  to  be  found  in 
the  motive-power  of  the  railway,  or  in  the  question  whether  the 
fee-simple  or  a  mere  easement  was  taken  in  the  original  appropria- 
tion, but  depends  upon  the  question  whether  the  railway  constitutes 
a  thoroughfare,  or,  on  the  other  hand,  is  a  mere  local  convenience. 


^  There  is  great  difficulty,  as  it 
seems  to  us,  in  supporting  important 
distinctions  upon  the  fact  that  the 
ftt  was  originally  taken  for  the  use  6f 
the  public  instead  of  a  mere  ease- 
ment. If  the  fee  is  appropriated  or 
dedicated,  it  is  for  a  particular  use 
only;  and  it  is  a  conditional  fee,  —  a 
fee  on  condition  that  the  land  con- 
Unae  to  be  occupied  for  that  use. 
The  practical  difference  in  the  cases 
is,  that  when  the  fee  is  taken,  the 
possession  of  the  original  owner  is 
excluded;  and  in  the  case  of  city 
streets  where  there  is  occasion  to 
devote  them  to  many  other  purposes 
besides  those  of  passage,  but  never- 
theless not  inconsistent,  such  as  for 
the  laying  of  water  and  gas  pipes, 
and  the  construction  of  sewers,  this 
exclusion  of  any  private  right  of  occu- 
pation is  important,  and  will  some- 
times save  controversies  and  litigation. 
But  to  say  that  when  a  man  has  de- 
clared a  dedication  for  a  particular 
use,  under  a  statute  which  makes  a 
dedication  the  gift  of  a  fee,  he  there- 
by makes  it  liable  to  be  appropriated 
to  other  purposes,  when  the  same 
could  not  be  done  if  a  perpetual  ease- 
ment had  been  dedicated,  seems  to 
be  basing  important  distinctions  upon 
a  difference  which  aftfr  all  is  more 
technical  than  real,  and  which  in  any 
view  does  not  affect  the  distinction 
made.  The  same  reasoning  which 
has  sustained  the  legislature  in  au- 
thorizing a  railroad  track  to  be  laid 


down  in  a  city  street  would  support 
its  action  in  authorizing  it  to  be  made 
into  a  canal ;  and  the  purpose  of  the 
original  dedication  or  appropriation 
would  thereby  be  entirely  defeated. 
Is  it  not  more  cousistent  with  estab- 
lished rules  to  hold  that  a  dedication 
or  appropriation  to  one  purpose  con- 
fines the  use  to  that  purpose;  and 
when  it  b  taken  for  any  other,  the 
original  owner  has  not  been  compen- 
sated  for  the  injury  he  may  sustain  in 
consequence,  and  is  therefore  entitled 
to  it  now  ?  Notwithstanding  a  dedica- 
tion which  vests  the  title  in  the  pub- 
lic, it  must  be  conceded  that  the  in- 
terest of  the  adjacent  lot  owners  is 
still  property.  **  They  have  a  pecul- 
iar interest  in  the  street,  which  nei- 
ther the  local  nor  the  general  public 
can  pretend  to  claim;  a  private  right 
of  the  nature  of  an  incorporeal  here- 
ditament, legally  attached  to  their  con- 
tiguous grounds  and  the  erections 
thereon ;  an  incidental  title  to  certain 
facilities  and  franchises  assured  to 
them  by  contracts  and  by  law,  and 
without  which  their  property  would 
be  comparatively  of  little  value. 
This  easement,  appurtenant  to  the 
lots,  unlike  any  right  of  one  lot 
owner  in  the  lot  of  another,  is  as  much 
property  as  the  lot  itself."  Crawford 
V,  Delaware,  7  Ohio,  n.  s.  459.  See 
some  very  pertinent  and  sensible  re- 
marks on  the  same  subject  by  Ranney^ 
J.,  in  Street  Railway  v.  Cummins- 
viUe,  14  Ohio,  n.  b.  541. 
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When  land  is  taken  or  dedicated  for  a  town  street,  it  is  unquestion- 
ably appropriated  for  all  the  ordinary  purposes  of  a  town  street; 
not  merely  the  purposes  to  which  such  streets  were  formerly  ap- 
plied, but  those  demanded  by  new  improvements  and  new  wants. 
Among  these  purposes  is  the  use  for  carriages  which  run  upon  a 
grooved  track  ;  and  the  preparation  of  important  streets  in  large 
cities  for  their  use  is  not  only  a  frequent  necessity,  which  most 
be  supposed  to  have  been  contemplated,  but  it  is  almost  as  mach 
a  matter  of  course  as  the  grading  and  paving.  The  appropriation 
of  a  country  highway  for  the  purposes  of  a  railway,  on  the  other 
hand,  is  neither  usual  nor  often  important ;  and  it  cannot  with 

any  justice  be  regarded  as  within  the  contemplation  of 
[•  557J  the  parties  when  *  the  highway  is  first  established.    And 

if  this  is  so,  it  is  clear  that  the  owner  cannot  be  consid- 
ered as  compensated  for  the  new  use  at  the  time  of  the  original 
appropriation. 

The  cases  thus  far  considered  are  those  in  which  the  original 
use  is  not  entirely  foreign  to  the  purpose  of  the  new  appropria- 
tion ;  and  it  is  the  similarity  that  admits  of  the  question  which  has 
been  discussed.  Were  the  uses  totally  different,  there  could  be 
no  question  whatever  that  a  new  assessment  of  compensation 
must  be  made  before  the  appropriation  could  be  lawful.^    And  in 


^  Where  lands  were  appropriated 
by  a  railroad  company  for  their  pur- 
poses, and  afterwards  leased  out  for 
private  occupation,  it  was  held  that 
the  owner  of  the  foe  was  entitled  to 
maintain  a  writ  of  entry  to  establish 
his  title  and  recover  damages  for  the 
wrongful  use.  Proprietors  of  Locks, 
&c.  V.  Nashua  and  Lowell  R.  R.  Co., 
104  Mass.  1  ;  8.  c.  t)  Am.  Rep.  181. 
Where  land  has  been  taken  for  a 
street,  it  cannot  be  appropriated  for 
the  erection  of  a  market  building 
w  ithout  making  compensation.  State 
r.  Mayor,  &c.  of  Mobile,  5  Port.  279; 
State  V.  Laverack,  U  N.  J.  201.  The 
opinion  of  Beaslen^  Ch.  J.,  in  the 
New  Jersey  case,  will  justify  liberal 
quotations.  He  says  (p.  204):  "I 
think  it  undeniable  that  the  appro- 
priation of  this  land  to  the  purposes 
of  a  market  was  an  additional  burthen 


upon  it.  Clearly  it  was  not  using  it 
as  a  street.  So  far  from  that,  what 
the  act  authorized  to  be  done  was 
incongruous  with  such  use;  for  the 
market  was  an  obstruction  to  it,  con- 
sidered merely  as  a  highway.  .  . 
When,  therefore,  the  legislature  de 
clared  that  these  streets  in  the  city 
of  Paterson  might  be  used  for  market 
purposes,  the  power  which  was  con- 
ferred in  substance  was  an  authority 
to  place  obstructions  in  these  public 
highways.  The  consequence  is  that 
there  is  no  force  in  the  argument, 
which  was  the  principal  one  pressed 
upon  our  attention,  that  the  use  i^i 
these  streets  for  the  purpose  now 
claimed  is  as  legitimate  as  the  use  of 
a  public  highway  by  a  horse  railroad' 
which  latter  use  has  been  repeatedly 
sanctioned  by  the  courts  of  the  ^^^ 
The   two  cases,  so  far  as  relate  ^ 
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any  case,  to  authorize  lands  already  taken  for  one  public  use  to  be 
appropriated  to  another,  there  must  be  distinct  and  express  legis- 
lative authority.^ 

principle,  stand  precisely  opposite,  such  public  easement,  and  on  that 
I  have  said  that  a  market  is  an  ob-  account  an  indictable  offence, 
struction  to  a  street,  that  it  is  not  a  **  I  regard,  then,  a  right  to  hold 
use  of  it  as  a  street,  but,  if  unauthor-  a  market  in  a  street  as  an  easement 
ized,  is  a  nuisance.  To  the  contrary  additional  to,  and  in  a  measure  in- 
of  this,  a  horse  railroad  is  a  new  mode  consistent  with,  its  ordinary  use  as  a 
of  using  a  street  as  such,  and  it  is  highway.  The  question  therefore  is 
precisely  upon  this  ground  that  it  has  presented,  Can  such  easement  be  con- 
been  held  to  be  legal.  The  cases  f erred  by  the  legislature  on  the  public 
rest  upon  this  foundation.  Th^t  a  without  compensation  to  the  land- 
horse  railway  was  a  legitimate  use  of  owner?  I  have  already  sai^  that 
a  highway  was  decided  in  Hinchraan  from  the  first  it  has  appeared  to  me 
V.  Paterson  Horse  Railroad  Co.,  2  this  question  must  be  answered  in 
0.  £.  Greene,  76;  and,  in  his  opin-  the  negative.  I  think  the  true  rule 
ion.  Chancellor  Greene  assigns  the  is,  that  land  taken  by  the  public  for 
following  as  the  reasons  of  his  judg-  a  particular  use  cannot  be  applied 
ment:  *  The  use  of  the  road  is  nearly  under  such  a  sequestration  to  any 
identical  with  that  of  the  ordinary  other  use  to  the  detriment  of  the 
highway.  The  motive-power  is  the  land-owner.  This  is  the  only  rule 
same.  The  noise  and  jarring  of  the  which  will  adequately  protect  the 
street  by  the  cars  is  not  greater,  and  constitutional  right  of  the  citizen, 
ordinarily  less  than  that  produced  by  To  permit  land  taken  for  one  pur- 
omnibuses  and  other  vehicles  in  or-  pose,  and  for  which  the  land-owner 
dinary  use.  Admit  that  the  nature  has  been  compensated,  to  be  applied 
of  the  use,  as  respects  the  travelling  to  another  and  additional  purpose,  for 
public,  is  somewhat  variant,  how  does  which  he  has  received  no  compensisi- 
it  prejudice  the  land-owner?  Is  his  tion,  would  be  a  mere  evasion  of  the 
property  taken  ?  Are  his  rights  as  a  spirit  of  the  fundamental  law  of  the 
land-owner  affected?  Does  it  inter-  State.  Land  taken  and  applied  for 
fere  with  the  use  of  his  property  any  the  ordinary  purpose  of  a  street  would 
more  than  the  ordinary  highway?  '  often  be  an  improvement  of  the  adja- 
It  is  clear  that  this  reasoning  can  cent  property;  an  appropriation  of  it 
have  no  appropriate  application  to  a  to  the  uses  of  a  market  would,  per- 
case  in  which  it  appears  that  the  use  haps,  as  often  be  destructive  of  one- 
of  the  street  is  so  far  from  being  half  the  value  of  such  property, 
nearly  identical  with  that  of  the  ordi-  Compensation  for  land,  therefore,  to 
nary  highway  that  in  law  it  has  al-  be  used  as  a  highway,  might,  and 
ways  been  regarded  as  an  injury  to  many  times  would  be,  totally  inade- 


^  In  re  Boston,  &c.  R.  R.  Co.,  53  culverts,  &c. ;  and  the  assessment  of 
N.  Y.  574;  State  v.  Montclair  R.  Co.,  damages  should  cover  the  whole, 
35  N.  J.  328;  Railroad  Co.  t^.  Dayton,  Ford  v.  County  Commissioners,  64 
23  Ohio,  N.  8.  510.  When  for  a  way  Me.  408;  also,  any  buildings  which 
land  already  used  for  that  purpose  is  it  may  be  necessary  to  destroy,  La- 
taken,  every  thing  upon  it  is  also  fayette,  &c.  R.  R.  Co.  v.  Winslow, 
taken;  such  as  flag-stones,  bridges,  66  111.  219. 
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mechanical  power,  or  for  any  of  the  other  purposes  for  which 
they  can  make  it  available,  without  depriving  those  below  them 
of  the  like  use,  or  encroaching  upon  the  rights  of  those  above  ; 
and  this  property  is  equally  protected  with  any  of  a  more  tan- 
gible character.^ 


What  Interest  in  Land  can  be  taken  under  the  Right  of  Eminent 

Domain. 

Where  land  is  appropriated  to  the  public  use  under  the  right 
of  eminent  domain,  and  against  the  will  of  the  owner,  we  have 
seen  how  careful  the  law  is  to  limit  the  public  authorities  to  their 
precise  needs,  and  not  to  allow  the  dispossession  of  the  owner 
from  any  portion  of  his  freehold  which  the  public  use  does  not 
require.  This  must  be  so  on  the  general  principle  that  the  right 
being  based  on  necessity,  cannot  be  any  broader  than  the  neces- 
sity which  supports  it.  For  the  same  reason,  it  would  seem  that, 
in  respect  to  the  land  actually  taken,  if  there  can  be  any  conjoint 
occupation  of  the  owner  and  the  public,  the  former  should  not 
be  altogether  excluded,  but  should  be  allowed  to  occupy  for  his 
private  purposes  to  any  extent  not  inconsistent  with  the  public 
use.  As  a  general  rule,  the  laws  for  the  exercise  of  the  right  of 
eminent  domain  do  not  assume  to  go  further  than  to  ap- 
propriate the  use,  and  the  title  *  in  fee  still  remains  in  [*  558] 
the  original  owner.  In  the  common  highways,  the  pub- 
lic have  a  perpetual  easement,  but  the  soil  is  the  property  of  the 
adjacent  owner,  and  he  may  make  any  use  of  it  which  does  not 
interfere  with  the  public  right  of  passage,  and  the  public  can  use 
it  only  for  the  purposes  usual  with  such  ways.^  And  when  the 
land  ceases  to  be  used  by  the  public  as  a  way,  the  owner  will 
again  become  restored  to  his  complete  and  exclusive  possession, 
and  the  fee  will  cease  to  be  encumbered  with  the  easement.^ 


^  Morgan  v.  King,  18  Barb.  284; 
8.  c.  35  N.  Y.  454 ;  Gardner  v.  New- 
burg.  2  Johns.  Ch.  162. 

^  In  Adams  o.  Rivers,  11  Barb. 
800,  a  person  who  stood  in  the  public 
way  and  abused  the  occupant  of  an 
adjoining  lot  was  held  liable  in  tres- 
pass as  being  unlawfully  there,  be- 
cause not  using  the  highway  for  the 
purpose  to  which  it  was  appropriated. 


•  Dean  v.  Sullivan  R.  R.  Co.,  2 
Fost.  321 ;  Blake  v.  Rich,  34  N.  H. 
282;  Henry  v,  Dubuque  and  Pacific 
R.  R.  Co.,  2  Iowa,  288;  Weston  r. 
Foster,  7  Met.  299 ;  Quimby  v.  Ver- 
mont Central  R.  R.  Co.,  23  Vt.  387; 
Giesy  v.  Cincinnati,  &c.  R.  R.  Co., 
4  Ohio,  N.  8.  327.  See  anie^  p.  *553, 
note. 
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does  not  seem  to  be  uncominon  to  provide  that,  in  the  case  of 
some  classes  of  public  ways,  and  especially  of  city  and  village 
streets,  the  dedication  or  appropriation  to  the  public  use  shall 
vest  the  title  to  the  land  in  the  State,  county,  or  city  ;  the  pur- 
poses for  which  the  land  may  be  required  by  the  public  being  so 
numerous  and  varied,  and  so  impossible  of  complete  specification 
in  advance,  that  nothing  short  of  a  complete  ownership  in  the 
public  is  deemed  su£Qcient  to  provide  for  them.  In  any  case, 
however,  an  easement  only  would  be  taken,  unless  the  statute 
plainly  contemplated  and  provided  for  the  appropriajyton  of  a 
larger  interest.^ 

Compensation  for  Property  taken. 

It  is  a  primary  requisite,  in  the  appropriation  of  lands  for  pub- 
lic purposes,  that  compensation  shall  be  made  therefor.  Eminent 
domain  differs  from  taxation  in  that,  in  the  former  case,  the  citi- 
zen is  compelled  to  surrender  to  the  public  something  beyond 
his  due  proportion  for  the  public  benefit  The  public  seize  and 
appropriate  his  particular  estate,  because  of  a  special  need  for 
it,  and  not  because  it  is  right,  as  between  him  and  the  govern- 
ment, that  he  should  surrender  it.^  To  him,  therefore,  the  ben- 
efit and  protection  he  receives  from  the  government  are  not 
sufficient  compensation ;  for  those  benefits  are  the  equivalent  for 
the  taxes  he  pays,  and  the  other  public  burdens  he  assumes  in 
combion  with  the  community  at  large.  And  this  compensation 
must  be  pecuniary  in  its  character,  because  it  is  in  the  nature  of 
a  payment  for  a  compulsory  purchase.^ 


F&rk  Corners  v.  Armstrong,  45  N.  Y. 
2U;  8.  c.  6  Am.  Rep.  70;  Water 
Works  Co.  V.  Burkhart,  41  Ind.  364. 
Compare  Gebhardt  v.  Reeves,  75  111. 
301. 

^  Barclay  v,  Howell's  Lessee,  6 
Pet.  408;  Rust  r.  Lowe,  6  Mass.  90; 
Jackson  v.  Rutland  and  B.  R.  R. 
Co.,  25  Vt.  151;  Jackson  v.  Hatha- 
way, 15  Johns.  447. 

*  People  V,  Mayor,  &c.  of  Brook- 
lyn, 4  N.  Y.  419;  Woodbridge  r. 
Detroit,  8  Mich.  278;  Booth  r.  Wood- 
bury, 32  Conn.  130. 

*  The  effect  of  the  right  of  emi- 
nent domain  against  the  individual 


**  amounts  to  nothing  more  than  a 
power  to  oblige  him  to  sell  and  con- 
vey when  the  pubUc  necessities  re- 
quire it."  Johnson f  J.,  in  Fletcher 
V.  Peck,  6  Cranch,  145.  And  see 
Bradshaw  v.  Rogers,  20  Johns.  103, 
per  Spencer,  Ch.  J. ;  People  v.  Mayor, 
&c.  of  Brooklyn,  4  N.  Y.  419;  Carson 
V.  Coleman,  3  Stockt.  106;  Young  v. 
Harrison,  6  Geo.  131;  United  States 
V.  Minnesota,  &c.  R.  R.  Co.,  1  Minn. 
127;  Railroad  Co.  t'.  Ferris,  26  Tex. 
603;  Curran  v.  Shattuck,  24Cal.  427; 
State  0.  Graves,  19  Md.  351 ;  Weckler 
V.  Chicago,  61  111.  142,  147. 


>  I  ti 
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the  State  *  lias  provided  a  remedy  by  resort  to  which  the  [*  561] 
party  can  have  his  compensation  assessed,  adequate  means 
are  afforded  for  its  satisfaction  ;  since  the  property  of  the  munici- 
pality, or  of  the  State,  is  a  fund  to  which  he  can  resort  without 
risk  of  loss.^  It  is  essential,  however,  that  the  remedy  be  one  to 
which  the  party  can  resort  on  his  own  motion  ;  if  the  provision  be 
such  that  only  the  public  authorities  appropriating  the  land  are 
authorized  to  take  proceedings  for  the  assessment,  it  must  be  held 
to  be  void.2  gui;  if  ^jjg  remedy  is  adequate,  and  the  party  is 
allowed  to  pursue  it,  it  is  not  unconstitutional  to  limit  the  period 
in  which  he  shall  resort  to  it,  and  to  provide  that,  unless  he  shall 
take  proceedings  for  the  assessment  of  damages  within  a  specified 

Loweree  v,  Newark,  3S  N.  J.  151;  ant  upon  the  due  and  constitutional 
Brock  9.  HishcQ,  40  Wis.  674;  Long  exercise  of  the  power  of  depriving  an 
V.  Fuller,  68  Penn.  St.  170  (case  of  a  individual  of  his  property."  Gardner 
school  district).  '*  Although  it  may  not  v.  Newhurg,  2  Johns.  Ch.  168;  Buf- 
be  necessary,  within  the  constitutional  falo,  &c.  K.  R.  Co.  v,  Ferris,  26 
provision,  that  the  amount  of  com-  Tex.  588;  Ash  v.  Cummings,  50 
pensation  should  be  actually  ascer-  N.  H.  591,  613;  Haverhill  Bridge  Pro- 
tained  and  paid  before  property  is  prielors  v.  County  Com>s,  103  Mass. 
thus  taken,  it  is,  1  apprehend,  the  120;  s.  c.  4  Am.  Rep.  518;  Langford 
settled  doctrine,  even  as  against  the  v.  Com'rs  of  Ramsay  Co.,  16  Minn. 
State  itself,  that  at  least  certain  and  380 ;  Southwestern  R.  R.  Co.  v.  Tele- 
adequate  provision  must  first  be  made  graph  Co.,  46  Geo.  43. 
by  law  (except  in  cases  of  public  ^  In  Commissioners,  &c.  v.  Bowie, 
emergency),  so  that  the  owner  can  34  Ala.  461,  it  was  held  that  a  pro- 
coerce  payment  through  the  judicial  vision  by  law  that  compensation  when 
tribunals  or  otherwise,  without  any  assessed  should  be  paid  to  the  owner 
unreasonable  or  unnecessary  delay;  by  the  county  treasurer  sufficiently 
otherwise  the  law  making  the  appro-  secured  its  payment.  And  see  Talbot 
priation  is  no  better  than  blank  paper,  r.  Hudson,  16  Gray,  417;  Chapman 
Bloodgood  V.  Mohawk  and  Hudson  v.  Gates,  54  N.  Y.  132. 
R.  R.  Co.,  18  Wend.  0.  The  pro-  ^  Shepardson  v.  Milwaukee  and 
yisions  of  the  statute  prescribing  the  Beloit  R.  R.  Co.,  6  Wis.  605;  Powers 
mode  of  compensation  in  cases  like  r.  Bears,  12  Wis.  220.  See  McCann 
the  present,  when  properly  under-  r.  Sierra  Co.,  7  Cal.  121;  Colton  r. 
stood  and  administered,  come  fully  Rossi,  9  Cal.  595;  Ragatzr.  Dubuque, 
up  to  this  great  fundamental  princi-  4  Iowa,  343.  But  in  People  r.  Hay- 
pie;  and  even  if  any  doubt  could  be  den,  6  Hill,  359,  where  the  statute 
entertained  about  the  true  construe-  provided  for  appraisers  who  were  to 
tion,  it  should  be  made  to  lean  in  proceed  to  appraise  the  land  as  soon 
favor  of  the  one  that  is  found  to  be  as  it  was  appropriated,  the  proper 
most  in  conformity  with  the  constitu-  remedy  of  the  owner,  if  they  failed 
tional  requisite."  People  t;.  Hayden,  to  perform  this  duty,  was  held  to  be 
6  Hill,  359.  "  A  provision  for  com-  to  apply  for  a  mandamus. 
pensation  is  an  indispensable  attend- 
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principles,  it  is  essential  that  an  adequate  fund  be  provided  from 
which  the  owner  of  the  property  can  certainly  obtain  compensa- 
tion ;  it  is  not  competent  to  deprive  him  of  his  property,  and  turn 
him  over  to  an  action  at  law  against  a  corporation  which 
may  or  may  not  prove  responsible,  *  and  to  a  judgment  of  [*  563] 
uncertain  efficacy.^  For  the  consequence  would  be,  in 
some  cases,  that  the  party  might  lose  his  estate  without  re- 
dress, in  violation  of  the  inflexible  maxim  upon  which  the  right  is 
based. 

What  the  tribunal  shall  be  which  is  to  assess  the  compensation 
must  be  determined  either  by  the  constitution  or  by  the  statute 
which  provides  for  the  appropriation.  The  case  is  not  one  where, 
as  a  matter  of  right,  the  party  is  entitled  to  a  trial  by  jury,  un- 
less the  constitution  has  provided  that  tribunal  for  the  purpose.^ 
Nevertheless,  the  proceeding  is  judicial  in  its  character,  and  the 
party  in  interest  is  entitled  to  have  an  impartial  tribunal,  and  the 
usual  rights  and  privileges  which  attend  judicial  investigations.^ 
It  is  not  competent  for  the  State  itself  to  fix  the  compensation 

Colorado,  art  1,  §  15;  Constitution  account;  and  the  same  is  true  in  Kan- 
of  Georgia,  art.  1,  §  17;  Constitution  sas,  where  the  appropriation  is  by  a 
of  Iowa,  art.  1,  §  18;  Constitution  of  corporation  for  right  of  way. 
Kansas,  art.  12,  §  4;  Constitution  of*  ^  Shepardson  v,  Milwaukee  and 
Kentucky,  art.  13,  §  14;  Constitution  Beioit  K.  R.  Co.,  6  Wis.  605;  Wal- 
of  Maryland,  art.  1,  §  40;  Coustitu-  ther  v,  Warner,  25  Mo.  277;  Gilmer 
tion  of  Minnesota,  art.  1,  §  1*3;  Con-  r.  Lime  Point,  18  Cai.  229;  Curran  v. 
stitution  of  Mississippi,  art.  1,  §  13;  Shattuck,  24  Cal.  427;  Memphis  and 
Constitution  of  Missouri,  ai-t.  2,  §  21 ;  Charleston  R.  R.  Co.  r.  Payne,  87 
Constitution  of  Nevada,  art.  1,  §  8;  Miss.  700;  Henry  v,  Dubuque  and 
Constitution  of  Ohio,  art.  1,  §  19;  Pacific  R.  R.  Co.,  10  Iowa,  540;  Ash 
Constitution  of  Pennsylvania,  art.  1,  r.  Cummiugs,  50  N.  H.  591 ;  Carr  v, 
§  10.  The  Constitution  of  Indiana,  Georgia  R.  R.  Co.,  1  Kelly,  532; 
art  1,  §  21,  and  that  of  Oregon,  art  Southwestern  R.  R.  Co.  o.  Telegraph 
1,  §  19,  require  compensation  to  be  Co  ,  40  Geo.  43. 
first  made,  except  when  the  property  '  Petition  of  Mount  Washington 
18  appropriated  by  the  State.  The  Co.,  35  N.  H.  131;  Ligat  v.  Common- 
Constitution  of  Alabama,  art.  1,  §  24,  wealth,  19  Penn.  St.  450,  460;  Rich  v. 
and  of  South  Carolina,  art.  1,  §  23,  Chicago,  59  111.  280;  Ames  v.  Lake 
are  in  legal  effect  not  very  different.  Superior,  &c.  R.  R.  Co.,  21  Minn. 
A    construction    requiring    payment  241. 

before  appropriation  is  given  to  the         *  Rich  v,  Chicago,  59  111.  293-295; 

Constitution    of    Illinois.      Cook    v,  Cookt;.  South  Park  Com'rs,  61  111.  115; 

South  Park  Comers,  61  111.  120,  and  Ames  v.    Lake  Superior,  &c.  R.  R. 

cases  cited.    In  assessing  compensa-  Co.,  21  Minn.  241.     Whatever  notices, 

tion,  the  Constitutions  of  Ohio  and  &c.,  the  law  requires,  must  be  given. 

Iowa  do  not  allow  benefits  from  the  People  r.   Kniskem,    54  N.   Y.   52; 

contemplated  work  to  be  taken  into  Powers^s  Appeal,  29  Mich.  504. 
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through  the  legislature,  for  this  would  make  it  the  judge  in  its 
own  cause.^  And,  if  a  jury  is  provided,  the  party  must  have  the 
ordinary  opportunity  to  appear  when  it  is  to  be  impanelled,  that 
he  may  make  any  legal  objections.^  And  he  has  the  same  right 
to  notice  of  the  time  and  place  of  assessment  that  he  would  have 
in  any  other  case  of  judicial  proceedings,  and  the  assessment  will 
be  invalid  if  no  such  notice  is  given.^  These  are  just  as  well  as 
familiar  rules,  and  they  are  perhaps  invariably  recognized  in  legis- 
lation. 

It  is  not  our  purpose  to  follow  these  proceedings,  and  to  at- 
tempt to  point  out  the  course  of  practice  to  be  observed,  and 
which  is  so  different  under  the  statutes  of  different  States.  An 
inflexible  rule  should  govern  them  all,  that  the  interest  and  ex- 
clusive right  of  the  owner  is  to  be  regarded  and  protected  so  hx 
as  may  be  consistent  with  a  recognition  of  the  public  necessity. 
While  the  owner  is  not  to  be  disseised  until  compensation  is  pro- 
vided, neither,  on  the  other  hand,  when  the  public  authorities 

have  taken  such  steps  as  to  finally  settle  upon  the  appro- 
[*  564]  priation,  ought  he  to  be  left  in  a  *  state  of  uncertainty, 

and  compelled  to  wait  for  compensation  until  some  futare 
time,  when  they  may  see  fit  to  occupy  it.  The  land  should  either 
be  his  or  he  should  be  paid  for  it.  Whenever,  therefore,  the 
necessary  steps  have  been  taken  on  the  part  of  the  public  to  select 
the  property  to  be  taken,  locate  the  public  work,  and  declare  the 
appropriation,  the  owner  becomes  absolutely  entitled  to  the  com- 
pensation, whether  the  public  proceed  at  once  to  occupy  the 
property  or  not.  If  a  street  is  legally  established  over  the  land 
of  an  individual,  he  is  entitled  to  demand  payment  of  bis  dam- 
ages, without  waiting  for  the  street  to  be  opened.^     And  if  a 


^  Charles  River  Bridge  v.  Warren 
Bridge,  7  Pick.  34i;  s.  c.  11  Pet.  571, 
per  McLean^  J. 

2  People  V.  Tallman,  36  Barb.  222; 
Boonevilio  v.  Orinrod,  26  Miss.  193. 
A  jury,  without  further  explanation 
in  the  law,  must  be  understood  as  one 
of  twelve  persons.  Lamb  u.  Lane, 
4  Ohio,  N.  8.  167.      See  ante,  p.  *319. 

8  Hood  V.  Finch,  8  Wis.  381; 
Dickey  i;.  Tennison,  27  Mo.  373; 
Powers's  Appeal,  29  Mich.  504.     As 


to  the  right  to  order  reassessments, 
see  Clark  v.  Miller,  54  N.  Y.  52;i. 

*  Philadelphia  r.  Dickson.  S8 
Penn.  St.  247;  Philadelphia  v.  Dyer, 
41  Penn.  St.  463;  Hallock  r.  Franklin 
County,  2  Met.  559 ;  Harrington  r. 
County  Commissioners,  22  Pick.  2t)S; 
Blake  o.  Dubuque,  13  Iowa,  6C;  Big- 
gins V.  Chicago,  18  111.  276;  County 
of  Peoria  r.  Harvey,  18  111.  364;  Sh»ir 
V.  Charlestown,  3  Allen.  53S;  Hamp- 
ton ».  Coffin,  4  N.  H.  517;  Clougbr. 


OH.  XV.]  THE  EHIKENT  DOMAIN.  705 

railway  line  is  located  across  his  land,  and  the  damages  are  ap- 
praised, his  right  to  payment  is  complete,  and  he  cannot  be 
required  to  wait  until  the  railway  company  shall  actually  occupy 
his  premises,  or  enter  upon  the  construction  of  the  road  at  that 
point.  It  is  not  to  be  forgotten,  however,  that  the  proceedings 
for  the  assessment  and  collection  of  damages  are*  statutory,  and 
displace  the  usual  remedies ;  that  the  public  agents  who  keep 
within  the  statute  are  not  liable  to  common-law  action ;  ^  that  it 
is  only  where  they  fail  to  follow  the  statute  that  they  render 
themselves  liable  as  trespassers ;  ^  though  if  they  construct  their 
work  in  a  careless,  negligent,  and  improper  manner,  by  means  of 
which  carelessness,  negligence,  or  improper  construction  a  party 
is  injured  in  his  rights,  he  may  have  an  action  at  the  common 
law  as  in  other  cases  of  injurious  negligence.^ 

•  The  principle  upon  which  the  damages  are  to  be  [*  565] 
assessed  is  always  an  important  consideration  in  these 
cases ;  and  the  circumstances  of  difiFerent  appropriations  are 
sometimes  so  peculiar  that  it  has  been  found  somewhat  difficult 
to  establish  a  rule  that  shall  always  be  just  and  equitable.  If  the 
whole  of  a  man's  estate  is  taken,  there  can  generally  be  little 
difficulty  in  fixing  upon  the  measure  of  compensation ;  for  it  is 
apparent  that,  in  such  a  case,  he  ought  to  have  the  whole  market 
value  of  his  premises,  and  he  cannot  reasonably  demand  more. 
The  question  is  reduced  to  one  of  market  value,  to  be  determined 
upon  the  testimony  of  those  who  have  knowledge  upon  that  sub- 
ject, or  whose  business  or  experience  entitles  their  opinions  to 
weight.  It  may  be  that,  in  such  a  case,  the  market  value  may 
not  seem  to  the  owner  an  adequate  compensation ;  for  he  may 
have  reasons  peculiar  to  himself,  springing  from  association,  or 

Unity,  18  N.  H.  77.    And  where  a  R.   R.  Co.,  1   Post.  359;  Brown  v. 

city  thus    appropriates    land   for   a  Beatty,  84  MIas.  227;   Pettibone  v. 

street,  it  would  not  be  allowed  to  set  La  Crosse  and  Milwaukee  R.  R.  Co., 

up  in  defence  to  a  demand  for  com-  14  Wis.  443;  Vilas  v,  Milwaukee  and 

pensation  its  own  irregularities  in  the  Mississippi  R.  R.  Co.,  15  Wis.  233. 
proceedings    taken    to  condemn  the         '  Dean  v,  Sullivan  R.  R.  Co.,  2 

land.      Higgins    v.    Chicago,   18  111.  Fost.  316;  Furniss  r.  Hudson  River 

276;  Chicago  v.  Wheeler,  25  111.  478.  R.  R.  Co.,  5  Sandf.  551. 

^  £ast  and  West  India  Dock,  &c.  *  Lawrence  v.  Great  Northern  R. 
Co.  9.  Gattke,  15  Jur.  61;  Kimble  v.  Co.,  20  L.  J.  Rep.  Q.  B.  203;  Bag- 
White  Water  Valley  Canal,  1  Ind.  nail  v,  London  and  N.  W.  R.,  7  H. 
285;  Mason  v.  Kennebec,  &c.  R.  R.  A  N.  423;  Brown  v,  Cayuga  and  Sus- 
Co.,  81  Me.  215;  Aldrich  v.  Cheshire  quehanna  R.  R.  Co.,  12  N.  T.  487. 
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and  to  pay  him  that  value  only  would  be  to  make  very  inade- 
quate compensation. 

It  seems  clear  that,  in  these  cases,  it  is  proper  and  just  that  the 
injuries  suffered  and  the  benefits  received,  by  the  proprietor,  as 
owner  of  the  remaining  portion  of  the  land,  should  be  taken  into 
account  in  measuring  the  compensation.  This,  indeed,  is  gener- 
ally conceded ;  but  what  injuries  shall  be  allowed  for,  or  what 
benefits  estimated,  is  not  always  so  apparent.  The  question,  as 
we  find  it  considered  by  the  authorities,  seems  to  be,  not  so  much 
what  the  value  is  of  that  which  is  taken,  but  whether  what  re- 
mains is  reduced  in  value  by  the  appropriation,  and  if  so,  to  what 
extent ;  in  other  words,  what  pecuniary  injury  the  owner  sus- 
tains by  a  part  of  his  land  being  appropriated.  But,  in  estimat- 
ing either  the  injuries  or  the  benefits,  those  which  the  owner 
sustains  or  receives  in  common  with  the  community  generally, 
and  which  are  not  peculiar  to  him  and  connected  with  his  owner- 
ship, use,  and  enjoyment  of  the  particular  parcel  of  land,  should 
be  altogether  excluded,  as  it  would  be  unjust  to  compensate  him 
for  the  one,  or  to  charge  him  with  the  other,  when  no  account  is 
taken  of  such  incidental  benefits  and  injuries  with  other  citizens 
who  receive  or  feel  them  equally  with  himself,  but  whose  lands 
do  not  chance  to  be  taken.^ 

^  In  Somenrille  and  Easton  R.  R.  upon  his  adjacent  lands,  in  deteriorat- 

Co.  ad$.  Doughty,  22  N.  J.  495,  a  ing  their  value,  in  the  condition  they 

motion  was  made  for  a  new  trial  on  were  found,  whether  adapted  for  agri- 

an  assessment  of    compensation  for  cultural  purposes  only,  or  for  dwell- 

land  taken  by  a  railroad  company,  ings,  stores,  shops,  or  other  like  pur- 

on  the  ground  that  the  judge  in  his  poses." 

charge  to  the  jury  informed  them  **  On  a  careful  review  of  this 
**  that  they  were  authorized  by  law  to  charge,"  says  the  judge,  delivering 
ascertain  and  assess  the  damages  sns-  the  opinion  of  the  court,  **  I  cannot 
tained  by  the  plaintiff  to  his  other  see  that  any  legal  principle  was  vio- 
lands  not  taken  and  occupied  by  the  lated,  or  any  unsound  doctrine  ad- 
defendants;  to  his  dwelling-house,  vanced.  The  charter  provides  that 
and  other  buildings  and  improve-  the  jury  shall  assess  the  value  of  the 
ments,  by  reducing  their  value,  land  and  materials  taken  by  the  com- 
cbanging  their  character,  obstructing  pany,  and  the  damages.  The  dam- 
their  free  use,  by  subjecting  his  build-  ages  here  contemplated  are  not  dam- 
ings  to  the  hazards  of  fire,  his  family  ages  to  the  land  actually  occupied  or 
and  stock  to  injury  and  obstruction  covered  by  the  road,  but  such  damages 
in  their  necessary  passage  across  the  as  the  owner  may  sustain  in  his  other 
road,  the  inconvenience  caused  by  and  adjacent  lands  not  occupied  by 
embankments  or  excavations,  and,  in  the  company's  road.  His  buildings 
general,  the    effect  of    the  railroad  may  be  reduced  in  value  by  the  con- 
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[*  567]      *  The  question,  then,  in  these  cases,  relates  first  to  the 
value  of  the  land  appropriated ;  which  is  to  be  assessed 

tiguity  of  the  road  and  the  ase  of  en-  that  the   person  whose    property  ii 
gines  upon  it.     His  lands  and  build-  taken    shall    be  made  whole.    But 
ings,  before  adapted    and  used  for  while  the  end  to  be  attained  is  plain, 
puticular  purposes,  may,  from  the  the  mode  of  arriving  at  it  is  not  witih 
same  cause,  become  utterly  unfitted  out  its  difficulty.     On  due  consideii' 
for  such  purposes.     The  owner  may  tion,  we  see  no  more  practical  rak 
be  incommoded  by  high  embankments  than  to  first  ascertain  the  fair  msiket- 
or  deep  excavations  on  the  line  of  able  value  of  the  prenuaes  over  which 
the  road,  his  buildings  subjected  to  the  proposed  improvement  is  to  pw, 
greater  hazard  from  fire,  his  house-  irrespective    of    such    improvement, 
hold  and  stock  to  injury  or  destruo-  and  also  a  like  value  of  the  same,  in 
tion,  unless  guarded  widi  more  than  the  condition  in  which  they  wiU  bi 
ordinary  care.     It  requires  no  special  immediately  after  the  land  for  tht 
experience    or  sagacity  to    perceive  improvement   has    been  taken,  im- 
that  such  are  the  usual  and  natural  spective  of    the    benefit    which  will 
effects  of  railroads  upon  the  adjoining  result  from  the  improvement,  and  tiie 
lands,    and  which    necessarily  dete-  difference  in  value  to  constitute  the 
riorate  not  only  their  marketable  but  measure  of    compensation.     Bat  in 
their   intrinsic    value.      The    judge,  ascertaining  the  depreciated  value  of 
therefore,  did  not  exceed  his  duty  in  the  premises  after  that  part  which  hai 
instructing  the  jury  that  these  were  been  taken  for  public  use  has  beoi 
proper  subjects  for  their  consideration  appropriated,   regard    must   be  hid 
in  estimating  the  damages  which  the  only  to  the  immediate,  and  not  r»> 
plaintiff  might  sustain  by  reason  of  mote,  consequence  of  the  approprift* 
the  location  of  this  road  upon  and  tion ;  that  is  to  say,  the  value  of  tbe 
across  his  lands."     And  in  the  same  remaining  premises  is  not  to  be  de- 
case  it  was  held  that  the  jury,  in  as-  preciatcd  by  heaping  consequence  od 
sessing  compensation,  were  to  adopt  consequence.     While  we  see  no  more 
as  the  standard  of  value  for  the  lands  practical  mode  of  ascertainment  than 
taken,  not  such  a  price  as  they  would  this,  yet  it  must  still  be  borne  in  mind 
bring  at  a  forced  sale  in  the  market  that  this  is  but  a  mode  of  ascertaio- 
for  money,  but  such  a  price  as  they  ment;  that,  after  all,  the  true  crite- 
could  be  purchased  at,  provided  they  rion  is  the  one  provided  by  the  consti- 
were  for  sale,  and  the  owner  asked  tution.  namely,  just  compensatioD  for 
such  prices  as,  in  the  opinion  of  the  the  property  taken."      See  this  rak 
community,     they    were     reasonably  illustrated   and   applied  in  Henry  p- 
worth ;  that  it  was  matter  of  univer-  Dubuque   and  Pacific   R.   R.  Co.,  2 
sal   experience  that   land  would   not  Iowa,  300,  where  it  is  said:  '•  Thtt 
always  bring  at  a  forced  sale  what  it  the    language     of     the    constitution 
was  reasonably  worth,  and  the  owner,  means  that  the  person  whose  prop- 
not  desiring  to  sell,  could  not  reason-  erty  is   taken    for   public  use   shall 
ably  be   required  to  take   less.      In  have  a  fair  equivalent  in  money  for 
Sater  v.  Burlington  and  Mount  Pleas-  the  injury  done  him  by  such  taking; 
ant  Plank  Road  Co.,    1   Iowa,   393,  in  other  words,  that  he  shall  be  made 
Jsbell,  J.,  says:  ''  The  terms  used  in  whole  so  far  as  money  is  a  measure  of 
the    constitution,     *just     compensa-  compensation,   we  are  equally  cletf' 
tion,*  are  not  ambiguous.     They  un-  This    just  compensation    should  be 
doubtedly  mean    a  fair  equivalent;  precisely  commensurate  with  tbe  in- 
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with  reference  to  what  *  it  is  worth  for  sale,  in  view  of  [*  568] 
the  uses  to  which  it  may  be  applied,  and  not  simply  in 
reference  to  its  productiveness  to  the  owner  in  the  condition  in 
which  he  has  seen  fit  to  leave  it.^  Second,  if  less  than  the  whole 
estate  is  taken,  then  there  is  further  to  be  considered  how  much 
the  portion  not  taken  is  increased  or  diminished  in  value  in  con- 
sequence of  the  appropriation.^ 


jory  sustained  by  having  the  property 
taken ;  neither  more  nor  less."  And 
see  Richmond,  &c.  Co.  v.  Rogers,  1 
Duvall,  135;  Robinson  v.  Robinson, 
1  Duvall,  162;  Holton  v.  Milwaukee, 
81  Wis.  27;  Root's  Case,  77  Penn.  St. 
276;  East  Brandywine,  &c.  R.  R.  Co. 
V.  Ranck,  78  Penn.  St.  454. 

^  Matter  of  Fnrman  Street,  17 
Wend.  660;  Tide-Water  Canal  Co. 
9.  Archer,  0  Gill  &  J.'  480 ;  State  o. 
Burlington,  &g.  R.  R.  Co.,  1  Iowa, 
886;  Parks  v.  Boston,  15  Pick.  206; 
First  Parish,  &c.  o.  Middlesex,  7 
Gray,  106;  Dickenson  v.  Inhabitants 
of  Fitchburg,  13  Gray,  546 ;  Lexing- 
ton V.  Long,  31  Mo.  360. 

*  Denton  v.  Polk,  0  Iowa,  504; 
Parks  V.  Boston,  15  Pick.  108;  Dick- 
enson 0.  Fitchburg,  13  Gray,  546; 
Harvey  0.  Lackawanna,  &c.  R.  U.  Co., 
47  Penn.  St  428:  Newby  v,  Platte 
County,  25  Mo.  258;  Pacific  R.  R. 
Ca  V.  Chrystal,  25  Mo.  544;  Somer- 
▼ille  and  Easton  R.  R.  Co.  ads 
Doughty,  22  N.  J.  405;  Carpenter  v. 
Landaff,  42  N.  H.  218;  Troy  and 
Boston  R.  R.  Co.  v.  Lee,  13  Barb. 
160;  Tide- Water  Canal  Co.  v.  Archer, 
0  Gill  &  J.  480;  Winona  and  St. 
Paul  R.  R.  Co.  v.  Waldron,  11  Minn. 
515;  Nicholson  o.  N.'  Y.  and  N.  H. 
R.  R.  Co.,  22  Conn.  74;  Nichols  r. 
Bridgeport,  23  Conn.  189;  Harding 
0.  Funk,  8  Kan.  315;  Holton  o.  Mil- 
waukee, 31  Wis.  27.  **  Compensa- 
tion is  an  equivalent  for  property 
takeft,  or  for  an  injury.  It  must  be 
ascertained  by  estimating  the  actual 
damage  the  party  has  sustained. 
That  damage  is  the  sum  of  the  actual 


value  of  the  property  taken,  and  of 
the  injury  done  to  the  residue  of  the 
property  by  the  use  of  that  part  which 
is  taken.  The  benefit  is,  in  part,  an 
equivalent  to  the  loss  and  damage. 
The  loss  and  damage  of  the  defendant 
is  the  value  of  the  land  the  company 
has  taken,  and  the  injury  which  the 
location  and  use  of  the  road  through 
his  tract  may  cause  to  the  remainder. 
The  amount  which  may  be  assessed 
for  these  particulars  the  company 
admits  that  it  is  bound  to  pay.  But, 
as  a  set-ofE,  it  claims  credit  for  the 
benefit  the  defendant  has  received 
from  the  construction  of  the  road. 
That  benefit  may  consist  in  the  en- 
hanced value  of  the  residue  of  his 
tract.  When  the  company  has  paid 
the  defendant  the  excess  of  his  loss 
or  damage  over  and  above  the  benefit 
and  advantage  he  has  derived  from 
the  road,  he  will  have  received  a  just 
compensation.  It  is  objected  that 
the  enhanced  salable  value  of  the 
land  should  not  be  assessed  as  a  ben- 
efit to  the  defendant,  because  it  is 
precarious  and  uncertain.  The  argu- 
ment admits  that  the  enhanced  value^ 
if  permanent,  should  be  assessed. 
But  whether  the  appreciation  is  per- 
manent and  substantial,  or  transient 
and  illusory,  is  a  subject  about  which 
the  court  is  not  competent  to  deter- 
mine. It  must  be  submitted  to  a 
jury,  who  will  give  credit  to  the  com- 
pany according  to  the  circumstances. 
The  argument  is  not  tenable,  that  an 
increased  salable  value  is  no  benefit 
to  the  owner  of  land  unless  he  sells  it. 
This  is  true  if  it  be  assumed  that  the 
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also  those  incidental  injuries  to  other  property,  such  as  would 
not  give  to  other  persons  a  right  to  compensation,^  while  al- 
lowing those  which  directly  afiPect  the  value  of  the  remainder 
of  the  land  not  taken  ;  such  as  the  necessity  for  increased  fencing, 
and  the  like.^  And  if  an  assessment  on  these  principles  makes 
the  benefits  equal  the  damages,  and  awards  the  owner  nothing, 
he  is  nevertheless  to  be  considered  as  having  received  full  com- 
pensation, and  consequently  as  not  being  in  position  to  complain.^ 
Bat  in  some  States,  by  constitutional  provision  of  by  statute,  the 
party  whose  property  is  taken  is  entitled  to  have  the  value  as- 
sessed to  him  without  any  deduction  for  benefits.^ 


eompensation  for  the  land  taken 
must  be  made  in  money.  Sutton  v. 
Louisville,  5  Dana,  28 ;  Rice  v.  Turn- 
pike Co.,  7  Dana,  81;  Jacob  v, 
Lomsyille,  0  Dana,  114.  And  some 
other  States  have  established,  by  their 
constitutions,  the  rule  that  benefits 
shall  not  be  deducted.  See  Deaton 
V.  County  of  Polk,  9  Iowa,  596; 
Giesy  v.  Cincinnati,  W.  and  Z.  R.  R. 
Co.,  4  Ohio,  N.  8.  808 ;  Woodfolk  v. 
Nashville  R.  R.  Co.,  2  Swan,  422. 
But  the  cases  generally  adopt  the 
doctrine  stated  in  the  text;  and  if 
the  owner  is  paid  his  actual  damages, 
he  has  no  occasion  to  complain  be- 
cause his  neighbors  are  fortunate 
enough  to  receive  a  benefit.  Green- 
ville and  Columbia  R.  R.  Co.  v. 
Partlow,  5  Rich.  438;  Mayor,  &c.  of 
Lexington  v.  Long,  31  Mo.  369. 

^  Somerville,  &c.  R.  R.  Co.  ads, 
Boughty,  22  N.  J.  495;  Dorian  v.  East 
Brandywine,  &c.  R.  R.  Co.,  46  Penn. 
St.  520;  Proprietors,  &c.  v.  Nashua 
and  Lowell  R.  R.  Co.,  10  Cush.  385; 
I^uisville  and  Nashville  R.  R.  Co.  r. 
Thompson,  18  B.  Monr.  735;  Winona 
and  St.  Peter's  R.  K  Co.  v.  Denman, 
10  Minn.  267. 

*  Pennsylvania  R.  R.  Co.  v,  Reiley, 
8  Penn.  St.  445 ;  Greenville  and  Co- 
lumbia R.  R.  Co.  V.  Partlow,  5  Rich. 
439;  Dearborn  v.  Railroad  Co.,  4  Post. 
179;  Carpenter  v.  LandafE,  42  N.  H. 
220;  Dorian  r.  East  Brandywine,  &c. 


R.  R.  Co.,  46  Penn.  St.  620;  Winona 
and  St.  Peter's  R.  R.  Co.  v,  Denman, 
10  Minn.  267;  Mount  Washington 
Co.'s  Petition,  85  N.  H.  134.  Where 
a  part  of  a  meeting-house  lot  was 
taken  for  a  highway,  it  was  held  that 
the  anticipated  annoyance  to  wor- 
shippers by  the  use  of  the  way  by 
noisy  and  dissolute  persons  on  the 
Sabbath  could  form  no  basis  for  any 
assessment  of  damages.  First  Parish 
in  Wobum  v.  Middlesex  County,  7 
Gray,  106. 

*  White  V.  County  Commissioners 
of  Norfolk,  2  Cush.  361;  Whitman 
V.  Boston  and  Maine  R.  R.  Co.,  3 
Allen,  133;  Nichols  v.  Bridgeport, 
23  Conn.  189.  But  it  is  not  compe- 
tent for  the  commissioners  who  assess 
the  compensation  to  require  that 
which  is  to  be  made  to  be  wholly 
or  in  part  in  any  thing  else  than 
money.  An  award  of  **  one  hundred 
and  fifty  dollars,  with  a  wagon-way 
and  stop  for  cattle,"  is  void,  as  un- 
dertaking to  pay  the  owner  in  part  in 
conveniences  to  be  furnished  him, 
and  which  he  may  not  want,  and 
certainly  cannot  be  compelled  to  take 
instead  of  money.  Central  Ohio 
R.  R.  Co.  V.  Holler,  7  Ohio,  n.  s.  225. 
See  Rockford,  &o.  R  R.  Co.  v,  Cop- 
pinger,  66  111.  510. 

*  Wilson  V.  Rockford,  &c.  R.  R. 
Co.,  59  111.  273;  Carpenter  v.  Jen- 
nings, 77  III  250 ;  Todd  v.  Kankakee, 


TU 


oohbhtdtiohal  iohitatiohs. 
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The  Btatatory  ■umjiniiiiant  of  oompensation  will  cover  all  coa- 
seqaeutul  damagw  wblefa  the  owner  of  the  land  susuim  b^ 

means  of  the  ooastzaotton  of  the  work,  except  such  u 
[*  671}  may  zesnlt  fiFOm  *  Diligence  or  improper  construction,' 

and  for  which  aa  aotion  at  the  commou  law  will  lie,  u 
■lioady  stated. 


te.  B.  R.  Co.,  78  m.  080;  AtUnta 
n.  Centrd  R.  B.  Co..  SB  Oao.  130; 


1  Fbikdelphi*  and  Btttdiiiy  B.  B. 
Co.  V.  TdMT,  8  ■Fnat.  8t  8M; 
O'Connor  v.  Flttobnig,  18  Fflnn.  St. 
187)  AldiiiA  s.  CbatUn  B.  &.  Co., 
1  Fort.  850;  Deaibom  *.  Boitoo, 
Conoasd,  and  Hontraal  B.  B.  Co.,  1 
fort.  179;  Eidon  ■.  Boitou,  C  and  11. 
B.  B.  Co.,  SI  N.  H.  601:  Dodgo  ». 
Coonty  CommiaiiotMn,  S  Hot.  880; 
Brawn  V.  Pnvidanoa,  W.  and  B.  B.  B. 
Co.,  fi  Qnj,  86;  HaaoD  «.  KtaaabM 
and  Etetiaad  B.  B.  Co.,  SI  Us.  Sltt 


Bc1Ung«r  ».  N.  T.  Centnl  B.  R.  Go,. 
28  N.  Y.  42 !  Haf<!li  e.  VI.  &ntnl 
B.  R.  Co.,  25  Vt.  4B;  SUtUn  v.  Da 
Komes  Valley  R.  R.  Co.,  29  li»rt, 
14S ;  Wbitohoum  v.  AadroBceg^ 
B.  R.  Co,,  52  Me.  20S.  A  corpon- 
tion  appropriating  proper^  under  tlw 
right  of  entineat  domain  u  ilwtjl 
Hable  for  any  abuse  of  the  prinkgt 
or  neglect  at  duty  under  the  lawiiit- 
dar  which  they  proceed.  Fehf  i. 
SdiuylkiU  Nav.  Co. ,  69  Penn.  St !«; 
KutoQ  e.  Boston,  0.  and  M.  R.  B.  Co., 
61  N.  H.  504;  Teri«  Haute,  Ac. £. B, 
Co.  V.  McKiuley,  33  Ind.  2T4. 
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•CHAPTER    XVI. 


[•  572] 


THE  POUOE  POWEB  OF  THE  STATES. 

When  questions  arise  of  conflict  between  national  and  State 
authority,  and  questions  whether  the  State  exceeds  its  just  pow- 
ers in  dealing  with  the  property  and  restraining  the  actions  of 
individuals,  it  often  becomes  necessary  to  consider  the  extent  and 
proper  bounds  of  a  power  in  the  States,  which,  like  that  of  taxa- 
tion, pervades  every  department  of  business  and  reaches  to  every 
interest  and  every  subject  of  profit  or  enjoyment.  We  refer  to 
what  is  known  as  the  police  power. 

The  police  of  a  State,  in  a  comprehensive  sense,  embraces  its 
whole  system  of  internal  regulation,  by  which  the  State  seeks 
not  only  to  preserve  the  public  order  and  to  prevent  offences 
against  the  State,  but  also  to  establish  for  the  intercourse  of  cit- 
izen with  citizen  those  rules  of  good  manners  and  good  neigh- 
borhood which  are  calculated  to  prevent  a  conflict  of  rights,  and  to 
insure  to  each  the  uninterrupted  enjoyment  of  his  own,  so  far  as 
is  reasonably  consistent  with  a  like  enjoyment  of  rights  by  others.^ 

In  the  present  chapter  we  shall  take  occasion  to  speak  of  the 
police  power  principally  as  it  affects  the  use  and  enjoyment  of 
property  ;  the  object  being  to  show  the  universality  of  its  presence, 


^  Blackstone  defines  the  public 
police  and  economy  as  **the  due 
regulation  and  domestic  order  of  the 
kingdom,  whereby  the  inhabitants  of 
a  State,  like  members  of  a  well-gov- 
emed  family,  are  bound  to  conform 
their  general  behavior  to  the  rules  of 
propriety,  good  neighborhood,  and 
good  manners,  and  to  be  decent,  in- 
dustrious, and  inoffensive  in  their 
respective  stations."  4  Bl.  Com.  162. 
Jeremy  Bentham,  in  his  General  View 
of  Public  Offences,  has  this  definition: 
**  Police  is  in  general  a  system  of  pre- 


caution, either  for  the  prevention  of 
crimes  or  of  calamities.  Its  business 
may  be  distributed  into  eight  distinct 
branches:  1.  Police  for  the  prevention 
of  offences;  2.  Police  for  the  preven- 
tion of  calamities;  3.  Police  for  the 
prevention  of  endemic  diseases;  4.  Po- 
lice of  charity;  5.  Police  of  interior 
communications;  6.  Police  of  public 
amusements;  7.  Police  for  recent  in- 
telligence; 8.  Police  for  registration." 
Edinburgh  £d.  of  Works,  Part  IX. 
p.  157. 
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and  to  indicate,  so  far  as  may  be  practicable,  the  limits  which 
settled  principles  of  constitutional  law  assign  to  its  interference. 
No  definition  of  the  power  can  be  more  complete  and  satisfac- 
tory than  some  which  have  been  given  by  eminent  jurists  in 
deciding  cases  which  have  arisen  from  its  exercise,  and  which 
have  been  so  often  approved  and  adopted,  that  to  present  them  in 
any  other  than  the  language  of  the  decisions  would  be  unwise,  if 
not  inexcusable.  Says  Chief  Justice  Shaw^  *'*'  We  think  it 
[*  578]  is  a  settled  principle,  *  growing  out  of  the  nature  of  well- 
ordered  civil  society,  that  every  holder  of  property,  how- 
ever absolute  and,  unqualified  may  be  his  title,  holds  it  under  the 
implied  liability  that  his  use  of  it  shall  not  be  injurious  to  the 
equal  enjoyment  of  others  having  an  equal  right  to  the  enjoy- 
ment of  their  property,  nor  injurious  to  the  rights  of  the  com- 
munity. All  property  in  this  Commonwealth  is  .  •  •  heldsabject 
to  those  general  regulations  which  are  necessary  to  the  common 
good  and  general  welfare.  Rights  of  property,  like  all  other 
social  and  conventional  rights,  are  subject  to  such  reasonable 
limitations  in  their  enjoyment  as  shall  preveat  them  from  being 
injurious,  and  to  such  reasonable  restraints  and  regulations  estab- 
lished by  law  as  the  legislature,  under  the  goveming  and  con- 
trolling power  vested  in  them  by  the  constitution,  may  think 
necessary  and  expedient.  This  is  very  different  from  the  right 
of  eminent  domain,  —  the  right  of  a  government  to  take  and 
appropriate  private  property  whenever  the  public  exigency 
requires  it,  which  can  be  done  only  on  condition  of  providing 
a  reasonable  compensation  tlierefor.  The  power  we  allude  to 
is  rather  the  police  power  ;  the  power  vested  in  the  legislature 
by  the  constitution  to  make,  ordain,  and  establish  all  manner  of 
wholesome  and  reasonable  laws,  statutes,  and  ordinances,  either 
with  penalties  or  without,  not  repugnant  to  the  constitution,  as 
they  shall  judge  to  be  for  the  good  and  welfare  of  the  Common- 
wealth, and  of  the  subjects  of  the  sjime.  It  is  much  easier  to 
perceive  and  realize  the  existence  and  sources  of  this  power  than 
to  mark  its  boundaries,  or  prescribe  limits  to  its  exercise/'^ 


1  Commonwealth  ».  Alger,  7  Cush.  Ind.   3;   Indianapolis  and  Cincinnati 

84.  See  also  Commonwealth  V.  Tewks-  R.  R.  Co.  v.  Kercheval,  16  Ind.  ^; 

bury,  11  Met.  57;  Hart  v.  Mayor,  &c.  Ohio  and  Mississippi  R.  R.  Co.  r. 

of  Albany,  9  Wend.  571;  New  Albany  McClelland,  25   111.    140;   People  p. 

and  Salem  R.   R.   Co.  ».  Tilton,  12  Draper,  25  Barb.  374;  Baltimore  r. 


OH.  XVI.]  THE  POUGE   POWBB  OF  THE   STATES.  715 

"  This  police  power  of  the  State,"  says  another  eminent  judge, 
^*  extends  to  the  protection  of  the  lives,  limbs,  health,  comfort, 
and  quiet  of  all  persons,  and  the  protection  of  all  property  within 
the  State.  According  to  the  maxim,  Sie  tUere  tuo  u^  cUienum  nan 
hgdas^  which  being  of  universal  application,  it  must,  of  course, 
be  within  the  range  of  legislative  action  to  define  the  mode  and 
manner  in  which  every  one  may  so  use  his  own  as  not  to  injure 
others*"  And  again :  [By  this]  ^^  general  police  power  of  the 
State,  persons  and  property  are  subjected  to  all  kinds  of  restraints 
and  burdens,  in  order  to  secure  the  general  comfort, 
health,  and  prosperity  of  the  *  State ;  of  the  perfect  right  [*  574] 
in  the  legislature  to  do  which,  no  question  ever  was,  or, 
upon  acknowledged  general  principles,  ever  can  be  made,  so  far 
as  natural  persons  are  concerned."  ^ 

Where  the  power  is  located.  In  the  American  constitutional 
system,  the  power  to  establish  the  ordinary  regulations  of  police 
has  been  left  with  the  individual  States,  and  it  cannot  be  taken 
from  them,  either  wholly  or  in  part,  and  exercised  under  legisla- 
tion of  Congress.^  Neither  can  the  national  government,  through 
any  of  its  departments  or  officers,  assume  any  supervision  of  the 
police  regulations  of  the  States.    All  that  the  federal  authority 

State,  15  Md.  390 ;  Police  Commis-  misdemeanor  to  mix  for  sale  naphtha 

doners  v.   Louisville,    3   Bash,   597;  and  illuminating  oils,  or  to  sell  oil  of 

Wynehamer  v.  People,  13  N.  Y.  378;  petroleum  inflammable  at  a  less  tern- 

Taney,  Ch.  J.,  in  License  Cases,  5  perature  than  110^  Fahrenheit  —  was 

How.  583;  Waitey  Ch.  J.,  in  Munn  v,  held  to  be  a  mere  police  regulation, 

Illinois,  94  U.  S.  Rep.  113,  124.  and  as  such  void  within  the  States. 

^  Redfield^  Ch.  cf.,  in  Thorpe  o.  That  the  States  may  pass  such  laws, 

Rutland  and  Burlington  R.  R.  Co.,  see  Patterson  v.  Commonwealth,  11 

27   Vt.   149.      See  the    maxim,   Sie  Bush,  311.     On  the  general  subject 

utert,  Ac,  —  **  Enjoy  your  own  prop-  of  the  police  power  of  the  States,  see 

erty  in  such  manner  as  not  to  injure  also  United  States  v,  Reese,  92  U.  S. 

that  of  another,*'  —  in  Broom,  Legal  Rep.   214;    United   States  o.   Cruik- 

Maxims  (5th  Am.  ed.),  p.  327;  Whar-  shank,  92  U.  S.  Rep.  542.    But  the 

ton.  Legal  Maxims,  No.  XC.    See  also  States  cannot,  by  police  regulations, 

Turbeville  v.  Stampe,  1  Ld.  Raym.  264,  interfere  with  the  control  by  Congress 

and  1  Salk.  13;  Jeffries  r.  Williams,  5  over   inter-state  commerce;    as,   for 

£xch.  792;  Humphries  v.  Brogden,  12  instance,  forbidding  the  introduction 

Q.  B.  739 ;  Pixley  v.  Clark.  35  N.  Y.  into  the  State  of  Mexican  or  Texan 

520 ;  Philadelphia  v.  Scott,  81  Penn.  cattle  at  certain  seasons,     Hannibal, 

St.  80.  &c.  R.  R.  Co.  V.  Husen,  95  U.  S.  Rep. 

3  So  decided  in  United  States  v.  465;  or  forbidding  discriminations  be- 

DeWitt,  9  Wall.  41 ,  in  which  a  sec-  tween  passengers,  on  account  of  color, 

tion  of  the  Internal  Revenue  Act  of  &c.,  as  they  travel  from  State  to  State, 

1867  —  which  undertook  to  make  it  a  Hall  v.  DeCuir,  95  U.  S.  Rep.  485. 
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remove  from  State  control  the  rights  and  properties  which  depend 
for  their  existence  or  enforcement  upon  contracts,  as  to  relieve 
them  from  the  operation  of  such  general  regulations  for  the  good 
government  of  the  State  and  the  protection  of  the  rights  of  in- 
dividuals as  may  be  deemed  important.  All  contracts  and  all 
rights,  it  is  declared,  are  subject  to  this  power;  and  not  only 
may  regulations  which  affect  them  be  established  by  the  State, 
but  all  such  regulations  must  be  subject  to  change  from  time  to 
time,  as  the  general  well-being  of  the  community  may  require, 
or  as  the  circumstances  may  change,  or  as  experience  may  de- 
monstrate the  necessity.^ 

^  In  the  case  of  Thorpe  v.  Rutland  and  road  crossings,  under  penalty  of 
and  Burlington  R.  R.  Co.,  27  Vt.  140,  paying  all  damages  caused  by  their 
a  question  arose  under  a  provision  in  neglect  to  comply  with  such  require- 
the  Vermont  General  Railroad  Law  ments.  .  .  .  We  think  the  power  of 
of  1849,  which  required  each  railroad  the  legislature  to  control  existing  rail- 
corporation  to  erect  and  maintain  ways  in  this  respect  may  be  found  in 
fences  on  the  line  of  their  road,  and  the  general  control  over  the  police  of 
also  cattle  guards  at  all  farm  and  the  country,  which  resides  in  the  law- 
road  crossings,  suitable  and  sufficient  making  power  in  all  free  States,  and 
to  prevent  cattle  and  other  animals  which  is,  by  the  fifth  article  of  the 
from  getting  upon  the  railroad,  and  bill  of  rights  of  this  State,  expressly 
which  made  the  corporation  and  its  declared  to  reside  perpetually  and 
agents  liable  for  all  damages  which  inalienably  in  the  legislature;  which 
should  be  done  by  their  agents  or  is,  perhaps,  no  more  than  the  enuncia- 
engines  to  cattle,  horses,  or  other  tion  of  a  general  principle  applicable 
animals  thereon,  if  occasioned  by  the  to  all  free  States,  and  which  cannot 
want  of  such  fences  and  cattle  guards,  therefore  be  violated  so  as  to  deprive 
It  was  not  disputed  that  this  provision  the  legislature  of  the  power,  even  by 
would  be  valid  as  to  such  corpora-  express  grant  to  any  mere  public  or 
tions  as  might  be  afterwards  created  private  corporation.  And  when  the 
within  the  State;  but  in  respect  to  regulation  of  the  police  of  a  city  or 
those  previously  in  existence,  and  town,  by  general  ordinances,  is  given 
whose  charters  contained  no  such  to  such  towns  and  cities,  and  the 
provision,  it  was  claimed  that  this  regulation  of  their  own  internal  police 
legislation  was  inoperative,  since  is  given  to  railroads  to  be  carried  into 
otherwise  its  effect  would  be  to  modi-  effect  by  their  by-laws  and  other  regu- 
fy,  and  to  that  extent  to  violate,  the  lations,  it  is  of  course  always,  in  all 
obligation  of  the  charter-contract,  such  cases,  subject  to  the  superior 
*'  The  case,"  say  the  court,  ^*  re-  control  of  the  legislature.  That  is 
solves  itself  into  the  narrow  question  a  responsibility  which  legislatures 
of  the  right  of  the  legislature,  by  gen-  cannot  devest  themselves  of  if  they 
eral  statute,  to  require  all  railways,  would. 

whether  now  in  operation  or  hereafter  ^'  So  far  as  railroads  are  concerned, 

to  be  chartered  or  built,  to  fence  their  this  police  power  which  resides  pri- 

roads  upon  both  sides,  and  provide  manly  and  ultimately  in  the  legisla- 

sufficient  cattle   guards  at  all  farm  ture  is  twofold:  1.  The  police  of  the 
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[*  575]      *  Perhaps  the  most  striking  illustrations  of  the  priDci- 
ple  here  stated  will  be  found  among  the  judicial  decisiom 


roads,  which,  in  the  absence  of  legis- 
lative control,  the  corporations  them- 
selves exercise  over  their  operatives, 
and  to  some  extent  over  all  who  do 
business  with  them,  or  come  npon 
their  grounds,  through  their  general 
statutes,  and  by  their  officers.  We 
apprehend  there  can  be  no  manner  of 
doubt  that  the  legislature  may,  if  they 
deem  the  public  good  requires  it,  of 
which  they  are  to  judge,  and  in  all 
doubtful  cases  their  judgment  is  final, 
require  the  several  railroads  in  the 
State  to  establish  and  maintain  the 
same  kind  of  police  which  is  now  ob- 
served upon  some  of  the  more  impor- 
tant roads  in  the  country  for  their  own 
security,  or  even  such  a  police  as  is 
found  upon  the  English  railways,  and 
those  upon  the  continent  of  Europe. 
No  one  ever  questioned  the  right  of 
the  Connecticut  legislature  to  require 
trains  upon  all  of  their  railroadis  to 
come  to  a  stand  before  passing  draws 
in  bridges;  or  of  the  Massachusetts 
legislature  to  require  the  same  thing 
before  passing  another  railroad.  And 
by  parity  of  reasoning  may  all  rail- 
ways be  required  so  to  conduct  them- 
selves as  to  other  persons,  natural  or 
corporate,  as  not  unreasonably  to  in- 
jure them  or  their  property.  And  if 
the  business  of  railways  is  specially 
dangerous,  they  may  be  required  to 
bear  the  expense  of  erecting  such 
safeguards  as  will  render  it  ordinarily 
safe  to  others,  as  is  often  required  of 
natural  persons  under  such  circum- 
stances. 

**  There  would  be  no  end  of  illus- 
trations upon  this  subject.  ...  It 
may  be  extended  to  the  supervision 
of  the  track,  tending  switches,  run- 
ning upon  the  time  of  other  trains, 
running  a  road  with  a  single  track, 
using  improper  rails,  not  using  proper 
precaution  by  way  of  safety-beams  in 
case  of  the  breaking  of  axle-trees,  the 


number  of  brakemen  upon  a  tnin 
with  reference  to  the  number  of  can, 
employing  intemperate  or  incompe- 
tent engineers  and  servants,  nmniDg 
beyond  a  given  rate  of  speed,  and  a 
thousand  similar  things,  most  of 
which  have  been  made  the  subject 
of  legislation  or  judicial  determiiia- 
tion,  and  all  of  which  may  be.  Hege* 
man  v.  Western  R.  Co.,  16  Barb.  35S. 
**  2.  There  is  also  the  general  po- 
lice power  of  the  State,  by  which  pe^ 
sons  and  property  are  subjected  to  all 
kinds  of  restraints  and  burdens,  in 
order  to  secure  the  general  comfort, 
health,  and  prosperity  of  the  State; 
of  the  perfect  right  in  the  legislature 
to  do  which  no  question  ever  was,  or, 
upon  acknowledged  general  principles, 
ever  can  be,  made,  so  far  as  natural 
persons  are  concerned.  And  it  is 
certainly  calculated  to  excite  surprise 
and  alarm  that  the  right  to  do  the 
same  in  regard  to  railways  should  be 
made  a  serious  question."  And  the 
court  proceed  to  consider  the  various 
cases  in  which  the  right  of  the  legis- 
lature to  regulate  matters  of  private 
concern  with  reference  to  the  general 
public  good  has  been  acted  upon  as 
unquestioned,  or  sustained  by  judicial 
decisions,  and  quote,  as  pertineot  to 
the  general  question  of  what  laws  are 
prohibited  on  the  ground  of  impair- 
ing the  obligation  of  contracts,  the 
language  of  Chief  Justice  Marskaii  in 
Dartmouth  College  v.  Woodward,  4 
Wheat.  518,  629,  that  "the  framers 
of  the  Constitution  did  not  intend  to 
restrain  the  States  in  the  regulation 
of  their  civil  institutions,  adopted  for 
internal  government,  and  that  the  in- 
strument they  have  given  us  is  not  to 
be  so  construed.'*  See,  to  the  same 
effect,  Suydam  r.  Moore,  8  Barb. 
358 ;  Waldron  v.  Rensselaer  and  Sara- 
toga R.  R.  Co.,  8  Barb.  390;  Galena 
and  Chicago  U.  R.  R.  Co.  r.  Loomis, 
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which  have  held  *  that  the  rights  insured  to  private  cor-  [*  576] 
poratioDS  by  their  charters,  and  the  manner  of  their  exer- 
cise, are  subject  to  such  new  regulations  as  from  time  to  time  may 
be  made  by  the  State  with  a  view  to  the  public  protection,  health, 
and  safety,  and  in  order  to  guard  properly  the  rights  of  other 
individuals  and  corporations.  Although  these  charters  are  to  be 
regarded  as  contracts,  and  the  rights  assured  by  them  are  invio- 
lable, it  does  not  follow  that  these  rights  are  at  once,  by  force  of 
the  charter-contract,  removed  from  the  sphere  of  State  regula- 
tion, and  that  the  charter  implies  an  undertaking,  on  the  part  of 
the  State,  that  in  the  same  way  in  which  their  exercise  is 
*  permissible  at  first,  and  under  the  regulations  then  ex-  [*  577J 
isting,  and  those  only,  may  the  corporators  continue  to 
exercise  their  rights  while  the  artificial  existence  continues.  The 
obligation  of  the  contract  by  no  means  extends  so  far ;  but,  on  the 
contrary,  the  rights  and  privileges  which  come  into  existence 
under  it  are  placed  upon  the  same  footing  with  other  legal  rights 
and  privileges  of  the  citizen,  and  subject  in  like  manner  to  proper 
rules  for  their  due  regulation,  protection,  and  enjoyment. 

The  limit  to  the  exercise  of  the  police  power  in  these  cases  must 
be  this:  the  regulations  must  have  reference  to  the  comfort, 
safety,  or  welfare  of  society ;  they  must  not  be  in  conflict  with 
any  of  the  provisions  of  the  charter ;  and  they  must  not,  under 
pretence  of  regulation,  take  from  the  corporation  any  of  the 
essential  rights  and  privileges  which  the  charter  confers.  In 
short,  they  must  be  police  regulations  in  fact,  and  not  amend- 
ments of  the  charter  in  curtailment  of  the  corporate  franchise.^ 

18  m.  648;  Fitchburg  R.  R.  v.  Grand  rior,  Ac.  R.  R.  Co.,  21  Minn.  241; 

Junction  R.  R.   Co.,  1  Allen,  552;  N.  W.  Fertilizing  Co.  v.  Hyde  Park, 

Yeazie  v.  Mayo,  45  Me.  560;  Peters  70  III  634;  State  v.  New  Haven,  &c. 

V.  Iron  Mountain  R.  R.  Co.,  23  Mo.  Co.,  43  Conn.  851. 
107;    Grannahan    i;.   Hannibal,    &c.         ^  Washington  Bridge  Co.  v.  State, 

R.  R.  Co.,  30  Mo.  546;  Indianapolis  18  Conn.  53;  Bailey  v,  Philadelphia, 

and   Cincinnati    R.   R.   Co.   v.   Ker-  &c.  R.  R.  Co.,  4  Harr.  389;  State  v. 

cheval,  16  Ind.  84;  Galena  and  Chi-  Noyes,  47  Me.  189;  Pingrey  t7.  Wash- 

cago  U.  R.  R.  Co.  v,  Appleby,  28  111.  bum,  1  Aiken,  268;  Miller  v.  N.  Y. 

283;  Blair  v.  Milwaukee,  &c.  R.  R.  and  Erie  R.  R.  Co.,  21  Barb.  513; 

Co.,  20  Wis.  254;  State  r.  Mathews,  People    v.    Jackson    and    Michigan 

44  Mo.  523;   Commissioners,  &c.  v.  Plank  Road  Co.,  9  Mich.  307;  Sloan 

Holyoke  Water  Power  Co.,  104  Mass.  v.  Pacific  R.  R.  Co.,  61  Mo.  24;  At- 

446;  Railroad  Co.  v.  Fuller,  17  Wall.  tomey-General  o.  Chicago,  &c.  R.  R. 

560;  Toledo,  &c.  R.  R.  Co.  o.  Dea-  Co.,  35  Wis.   425.      In    Benson   v. 

con,  63  111.  91 ;  Ames  r.  Lake  Supe-  Mayor,  &c.  of  New  York,  10  Barb. 
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bhe  obligation  of  contracts.^  And  even  a  provision  in  a  corpo- 
rate charter,  empowering  the  legislature  to  alter,  modify,  or 
repeal  it,  would  not  authorize  a  subsequent  act  which,  on  pre- 
tence of  amendment,  or  of  a  police  regulation,  would  have  the 
effect  to  appropriate  a  portion  of  the  corporate  property  to  the 
public  use.^  And  where  by  its  charter  the  corporation  was  em- 
powered to  construct  over  a  river  a  certain  bridge,  which  must 
necessarily  constitute  an  obstruction  to  the  navigation  of  the 
river,  a  subsequent  amendment  making  the  corporation  liable  for 
mch  obstruction  was  held  void,  as  in  eflfect  depriving  the  corpo- 
ration of  the  very  right  which  the  charter  assured  to  it.*  So 
where  the  charter  reserved  to  the  legislature  the  right  of  modifi- 
cation after  the  corporators  had  been  reimbursed  their  ei^penses 
in  constructing  the  bridge,  with  twelve  per  cent  interest 
thereon,  *  an  amendment  before  such  reimbursement,  [*  579] 
requiring  the  construction  of  a  fifty-foot  draw  for  the 
passage  of  vessels,  in  place  of  one  of  thirty- two  feet,  was  held 
unconstitutional  and  void.^    So  it  has  been  held  that  a  power  to 


^  Ibid.  And  see  State  v.  Noyes, 
17  Me.  189.  Compare  Camden,  &c. 
R.  R.  Co.  V.  Briggs,  2  N.  J.  623;  and 
iiIbo  Philadelphia,  &c.  R.  R.  Co.  v. 
Bowers,  4  Houst.  506,  in  which  an  act 
regulating  freights  and  fares,  where 
DO  sQch  power  was  reserved  in  the 
barter,  was  held  void.  A  view  op- 
posed to  this  is  intimated  by  Ryan, 
Ch.  J.,  in  Attorney-General  v.  Chi- 
sago, &c.  R.  R.  Co.,  35  Wis.  425. 

'  It  has  been  held  that  the  reser- 
ration  of  a  right  to  amend  or  repeal 
would  not  jostify  an  act  requiring  a 
railroad  company  to  cause  a  proposed 
new  street  or  highway  to  be  taken 
Gicroes  their  track,  and  to  cause  the 
[lecessary  embankments,  excavations, 
uid  other  work  to  be  done  for  that 
purpose  at  their  own  expense ;  thus 
Dot  only  appropriating  a  part  of  their 
property  to  another  public  use,  but 
compelling  them  to  fit  it  for  such  use. 
Miller  v.  N.  Y.  and  Erie  R.  R.  Co., 
21  Barb.  513.  This,  however,  can 
scarcely  be  a  more  severe  exercise  of 
the  power  than  is  the  amendment  to 
the  charter  of  a  railroad  corporation 


which  limits  the  rates  of  fare  and 
freight  which  may  be  charged;  for 
the  exercise  of  this  might  be  carried 
to  an  extent  which  would  annihilate 
the  whole  value  of  railroad  property. 
The  power,  however,  is  very  fully 
sustained,  where  the  right  to  amend 
is  reserved  in  the  charter.  Attorney- 
General  0.  Chicago,  &c.  R.  R.  Co., 
35  Wis.  425;  Blake  v.  Winona,  &c. 
R.  R.  Co.,  19  Minn.-  418;  s.  c.  18 
Am.  Rep.  345;  Chicago,  &c.  R.  R. 
Co.  r.  Iowa,  94  U.  S.  Rep.  155 ;  Peck 
0.  Chicago,  &c.  R.  R.  Co.,  6  Biss.  177. 
See  a  like  rule  applied  to  a  ferry 
company  in  Parker  v.  Metropolitan 
R.  R.  Co.,  109  Mass.  506.  A  require- 
ment that  rates  of  fare  and  freight 
shall  be  annually  fixed  and  published 
is  legitimate  as  an  exercise  of  the  po- 
lice power.    Railroad  Co.  v.  Fuller, 

17  Wall.  560. 

*  Bailey  v.  Philadelphia,  &c.  R.  R. 
Co.,  4  Harr. '389.  Compare  Com- 
monwealth V.  Penn.  Canal  Co.,  66 
Penn.  St.  41;  s.  c.  5  Am.  Rep.  329. 

^  Washington  Bridge  Co.  v.  State, 

18  Conn.  53. 
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a  municipal  corporation  to  regulate  the  speed  of  railway  car- 
riages, would  not  authorize  such  regulation,  except  in  the  streets 
and  public  grounds  of  the  city  ;  such  being  the  fair  construction 
of  the  power,  and  the  necessity  for  this  police  regulation  not 
extending  further.^  But  there  are  decisions  on  this  point  which 
are  the  other  way.^ 

On  the  other  hand,  the  right  to  require  existing  railroad  co^ 
porations  to  fence  their  track,  and  to  make  them  liable  for  all 
beasts  killed  by  going  upon  it,  has  been  sustained  on  two  grounds: 
first,  as  regarding  the  division  fence  between  adjoining  proprie- 
tors, and  in  that  view  being  but  a  reasonable  provision  for  the 
protection  of  domestic  animals  ;  and  second,  and  chiefly,  as 
essential  to  the  protection  of  persons  being  transported  in  the 
railway  carriages.^     Having   this   double   purpose   in  view,  the 


1  State  P.  Jersey  City,   29   N.  J. 
170. 

^  In  Buffalo  and  Niagara  Falls 
R.  R.  Co.  V.  Buffalo,  5  Hill,  209,  it 
was  held  that  a  statutory  power  in  a 
city  to  regulate  the  running  of  cars 
within  the  corporate  limits  would 
justify  an  ordinance  entirely  prohibit- 
ing the  use  of  steam  for  propelling 
cars  through  any  part  of  the  city. 
And  see  Great  Western  U.  11.  Co.  v, 
Decatur,  33  111.  381;  Branson  v.  Phil- 
adelphia, 47  Tenn.  St.  329;  Whitson 
r.  Franklin,  34  Ind.  390.  Affirming 
the  general  right  to  permit  the  mu- 
nicipalities to  regulate  the  speed  of 
trains,  see  Chicago,  &c.  R.  K.  Co.  v, 
Ilaggerty,  07  111.  113;  Pennsylvania 
K.  K.  Co.  r.  Lewis,  79  Penn.  St.  33; 
IJa^is  V.  Chicago,  &c.  R.  R.  Co.,  41 
Wis.  44.  That  the  legislature  may 
compel  railroad  compjuiies  to  carry 
impartially  for  all,  see  Chicago,  SiC. 
R.  K.  Co.  r.  People,  07  111.  11.  But 
if  the  carriage  is  of  persons  from 
State  to  State,  tlie  State  has  no  such 
control.  Hall  v.  DeCuir,  95  U.  S. 
Rep.  185. 

^  Thor[)e  r.  Rutland  and  Burling- 
ton R.  R.  Co.,  27  Vt.  150;  New  Al- 
bany and  Salem  R.  R.  Co.  v.  Tilton, 
12  Ind.  3;  Same  v.  Maiden,  12  Ind. 
lU;  Same  v.  McNamara,  11  Ind.  543; 


Ohio  and  Mississippi  R.  R.  Co.  t. 
McClelland,  25  111.  145;  Madison  aod 
Indianapolis  R.  R.  Co.  v.  Whiteoeck, 
S  Ind.  230 ;  Indianapolis  and  CiDcin- 
nati  R.  R.  Co.  v.  Townsend,  10  Ind. 
38 ;  Same  o.  Kercheval,  16  Ind.  84 ; 
Corwin  v,  N.  Y.  and  Erie  R.  R  Co., 
13  N.  Y.  42 ;  Hprn  r.  AtUntic  lod 
St.  Lawrence  R.  R.  Co.,  35  N.  H. 
169,  and  36  N.  H.  440;  Fawcett  r. 
York  and  North  Midland  K.  Co., 
15  Jur.  173;  Smith  r.  Eastern  R.  R. 
Co.,  35  N.  H.  356;  Bulkley  r.  N.  Y. 
and  N.  II.  R.  R.  Co.,  27  Conn.  \?J\ 
Jones  V.  Galena,  &c.  R.  R.  Co.,  16 
Iowa,  6;  Winona,  &c.  R.  R  Co.  r. 
Waldrou,  11  Minn.  515;  Bradlev  r. 
Buffalo,  &c.  R.  R.  Co.,  34  N.  Y.  42;^ 
Sawyer  v.  Vermont,  &c.  R.  R  Ca, 
105  Mass.  190;  Pennsylvania  R.  R 
Co.  V.  Riblet,  60  Penn.  St.  104:  s.  c. 
5  Am.  Rep.  300;  Kansas  Pacific 
R.  li.  Co.  r.  Mower,  16  Kan.  573; 
Wilder  V.  Maine  Central  R  R.  Co., 
65  J^Ie.  332.  As  to  the  degree  of 
care  required  of  railroad  compauics 
in  keeping  up  their  fences,  compare 
Antisdel  r.  Chicago,  &c.  R.  R.  Co., 
20  Wis.  145;  Lemmon  r.  Chicago, 
&c.  R.  R.  Co.,  32  Iowa,  151;  Chicago, 
&c.  R.  R.  Co.  17.  Barrie,  55  111-  :^-'«5. 
and  cases  cited  therein.  A  statute 
makiug  railroad  companies  liable  for 
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owner  of  beasts  killed  or  injured  may  maintain  an  action  for 
the  damage  suffered,  notwithstanding  he  may  not  himself  be  free 
from  negligence.^  But  it  would,  perhaps,  require  an  express  leg- 
islative declaration  that  the  corporation  should  be  liable 
for  the  beasts  thus  destroj-ed  to  *  create  so  great  an  in-  [*  580] 
novation  in  the  common  law.  The  general  rule,  where 
a  corporation  has  failed  to  obey  the  police  regulations  established 
for  its  government,  would  not  make  the  corporation  liable  to  the 
party  injured,  if  his  own  negligence  contributed  with  that  of  the 
corporation  in  producing  the  injury.* 

The  State  may  also  regulate  the  grade  of  railways,  and  pre- 
scribe how,  and  upon  what  grade,  railway  tracks  shall  cross  each 

injuries  by  fire  communicated  by  their  Schenectady  R.  R.  Co.,  8  Barb.  390; 
locomotive  engines  was  sustained  as  Home  v.  Atlantic  and  St.  Lawrence 
to  companies  previously  in  existence,  R.  R.  Co.,  35  N.  H.  109 ; . O'Bannon 
in  Lyman  o.  Boston  and  Worcester  r.  Louisville,  &c.  R.  R.  Co.,  8  Bush, 
B.  R.  Co.,  4  Cush.  288;  Rodemacher  348;  Illinois  Cent.  R.  R.  Co.  v.  Ar- 
o.  Milwaukee,  &c.  R.  R.  Co.  41  Iowa,  nold,  47  111.  173;  Hinman  v.  Chicago, 
297;  8.  c.  20  Am.  Rep.  592;  Gorman  &c.  R.  R.  Co.,  28  Iowa,  491. 
V,  Pacific  Railroad,  2(5  Mo.  441.  But  ^  Jackson  o.  Rutland  and  Burling- 
it  is  not  competent  to  make  railroad  ton  R.  R.  Co.,  25  Vt.  150.  And  see 
companies  liable  for  injuries  for  which  Marsh  v,  N.  Y.  and  £rie  R.  R.  Co., 
they  are  in  no  way  responsible.  It  14  Barb.  364;  Joliet  and  N.  I.  R.  R. 
is  therefore  held  that  an  act  imposing  Co.  v.  Jones,  20  111.  221 ;  Tonawanda 
upon  railroad  companies  the  expense  R.  R.  Co.  r.  Munger,  5  Denio,  255, 
of  coroners*  inquests,  burial,  &c.,  of  and  4  N.  Y.  255;  Price  v.  New  Jer- 
persons  who  may  die  on  its  cars,  or  sey  R.  R.  Co.,  31  N.  J.  229;  Drake 
be  killed  by  collision,  &c.,  is  invalid  v.  Philadelphia,  &c.  R.  R.  Co.,  51 
as  applied  to  cases  where  the  company  Penn.  St.  240.  In  Indianapolis  and 
is  not  in  fault.  Ohio,  &c.  R.  R.  Co.  Cincinnati  R.  R.  Co.  v,  Kercheval, 
tf.  Lackey,  78  111.  55.  That  it  is  as  16  Ind.  81,  it  was  held  that  a  clause 
competent  to  lessen  the  common  law  in  the  charter  of  a  railroad  corpora- 
liabilities  of  railroad  companies  as  to  tion  which  declared  that  when  the 
increase  them,  see  Kerby  v.  Penn-  corporators  should  have  procured  a 
sylvania  R.  R.  Co.,  76  Penn.  St.  506.  right  of  way  as  therein  provided. 
And  see  Camden  and  Amboy  R.  R.  they  should  be  seised  in  fee-simple 
Co.  V.  Briggs,  22  N.  J.  623;  Trice  v.  of  the  right  to  the  land,  and  should 
Hannibal,  &c.  R.  R.  Co.,  49  Mo.  188.  have  the  sole  use  and  occupation  of 
^  Corwin  v,  N.  Y.  and  Erie  R.  R.  the  same,  and  no  person,  body  cor- 
Co.,  13  N.  Y.  42 ;  Indianapolis  and  porate  or  politic,  should  in  any  way 
Cincinnati  R.  R.  Co.  v.  Townsend,  interfere  therewith,  molest,  disturb, 
10  Ind.  38 ;  Jeffersonville,  <&c.  R.  R.  or  injure  any  of  the  rights  and  privi- 
Co.  V.  Nichols,  30  Ind.  321 ;  Same  v.  leges  thereby  granted,  &c.,  would  not 
Parkhurst,  34  Ind.  501;  Suydam  r.  take  from  the  State  the  power  to  es- 
Moore,  8  Barb.  358 ;  Fawcett  p.  York  tablish  a  police  regulation  making 
and  North  Midland  R.  Co.,  15  Jur.  the  corporation  liable  for  cattle  killed 
173 ;     Waldron    v.    Rensselaer    and  by  their  cars. 
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other ;  and  it  may  apportion  the  expense  of  making  the  neces- 
sary crossings  between  the  corporations  owning  the  roads.^  And 
it  may  establish  regulations  requiring  existing  railways  to  ring 
the  bell  or  blow  the  whistle  of  their  engines  immediately  before 
passing  highways  at  grade,  or  other  places  where  their  approach 
might  be  dangerous  to  travel,^  or  to  station  flagmen  at  such  or  any 
other  dangerous  places.^  And  it  has  even  been  intimated  that  it 
might  be  competent  for  the  State  to  make  railway  corporations 
liable  as  insurers  for  the  safety  of  all  persons  carried  by  them,  in 
the  same  manner  that  they  are  by  law  liable  as  carriers  of  goods; 
though  this  would  seem  to  be  pushing  the  police  power  to 
[*  681]  an  *  extreme.*    But  those  statutes  which  have  recently 


1  Fitchburg  R.  R.  Co.  v.  Grand 
Junction  R.  R.  Co.,  1  Allen,  552,  and 
4  Allen,  108 ;  Pittsburgh,  &c.  R.  R. 
Co.  V.  S.  W.  Penn.  R.  R.  Co.,  77 
Penn.  St.  173.  The  legislature  may 
regulate  the  speed  at  highway  and 
other  crossings.  Rockford,  &c.  R.  R. 
Co.  V.  Hillmer,  72  111.  235.  **  While 
the  franchise  of  a  railroad  company 
licenses  generally  unlimited  speed, 
power  is  reserved  to  the  legislature 
to  regulate  the  exercise  of  the  fran- 
chise for  public  security."  Ryan^ 
Ch.  J.,  in  Horn  v.  Chicago,  &c.  U.  R. 
Co.,  38  Wis.  403.  The  regulation  is 
in  favorem  vitce.  Haas  v.  Chicajifo, 
&c.'k.  R.  Co.,  41  Wis.  44. 

-  "  The  legislature  has  the  power, 
by  general  laws,  from  time  to  time, 
as  the  public  exigencies  may  require, 
to  regulate  corporations  in  their  fran- 
cliises,  so  as  to  provide  for  the  public 
safety.  The  provision  in  question  is 
a  mere  police  regulation,  enacted  for 
the  protection  and  safety  of  the  public, 
and  in  no  manner  interferes  with  or 
impairs  the  powers  conferred  on  tlie 
defendants  in  their  act  of  incorpora- 
tion." Galena  and  Chicago  U.  R.  11. 
Co.  V.  Loomis,  13  111.  548.  And  see 
Stuyvesant  v.  Mayor,  &c.  of  New 
York,  7  Cow.  CU4 ;  Benson  v.  Mayor, 
&c.  of  New  York,  10  Barb.  240; 
Bulkley  v.  N.  Y.  and  N.  H.  R.  R. 
Co.,  27  Conm  486;  Veazie  v.  Mayo, 


45  Me.  560;  s.  c.  49  Me.  156;  Galena 
and  Chicago  U.  R.  R.  Co.  r.  Dill, 
22  111.  264 ;  Same  o.  Appleby,  28  HI 
283 ;  Ohio  and  Missisrippi  R.  R.  Co. 
V.  McClelland,  25  111.  145;  Clark's 
Adm'r  v.  Hannibal  and  St.  Jo.  R.  R* 
Co.,  36  Mo.  202 ;  Chicago,  &c.  R.  R 
Co.  I?.  Triplett,  38  111.  482 ;  Common- 
wealth V.  Eastern  R.  R.  Co.,  103 
Mass.  254:  8.  c.  4  Am.  Rep.  555. 

»  Toledo,  &c.  R.  R.  Co.  p.  Jack- 
sonville, 67  111.  37.  In  many  States 
now  there  are  railroad  commissioners 
appointed  by  law,  with  certain  powers 
of  supervision,  more  or  less  ext^jnsive. 
Respecting  these  it  has  been  said  in 
Maine:  **  Our  whole  system  of  legis- 
lative supervision  through  the  rail- 
road commissioners  acting  as  a  State 
police  over  railroads,  is  founded  upon 
the  theory  that  the  public  duties 
devolved  upon  railroad  corporations 
by  their  charter  are  ministerial,  and 
therefore  liable  to  be  thus  enforced." 
Railroad  Commissioners  p.  Portland. 
&c.  R.  R.  Co.,  63  Me.  269;  s.  c.  IS 
Am.  Rep.  208. 

*  Thorpe  V.  Rutland  and  Burling- 
ton R.  R.  Co..  27  Vt.  152.  Carriers 
of  goods  are  liable  as  insurers,  not- 
withstanding they  may  have  been 
guiltless  of  negligence,  because  such 
is  their  contract  with  the  shipper 
when  they  receive  his  goods  for 
transportation;    but  carriers  of  per- 
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become  common,  and  which  give  an  action  to  the  represent- 
atives of  persons  killed  by  the  wrongful  act,  neglect,  or  default 
of  another,  may  unquestionably  be  made  applicable  to  corpora- 
tions previously  chartered,  and  may  be  sustained  as  only  giving  a 
remedy  for  a  wrong  for  which  the  common  law  had  failed  to 
make  provision.^  And  it  cannot  be  doubted  that  there  is  ample 
power  in  the  legislative  department  of  the  State  to  adopt  all  • 
necessary  legislation  for  the  purpose  of  enforcing  the  obligations 
of  railway  companies  as  carriers  of  persons  and  goods  to  accom- 
modate the  public  impartially,  and  to  make  every  reasonable  pro- 
vision for  carrying  with  safety  and  expedition.* 

Mestraints  on  Sale  of  Liquors.  Those  statutes  which  regulate 
or  altogether  prohibit  the  sale  of  intoxicating  drinks  as  a  bever- 
age have  also  been,  by  some  persons,  supposed  to  conflict  with 
the  federal  Constitution.     Such  of  these,  however,  as  assume  to 


sons  assume  no  such  obligations  at 
the  common  law  ;  and  where  a  com- 
pany of  individuals  receive  from  the 
State  a  charter  which  makes  them 
carriers  of  persons,  and  chargeable 
as  such  for  their  own  default  or  neg- 
ligence only,  it  may  well  be  doubted 
if  it  be  competent  for  the  legislature 
afterwards  to  impose  upon  their  con- 
tracts new  burdens,  and  make  them 
respond  in  damages  where  they  have 
been  guilty  of  no  default.  In  other 
words,  whether  that  could  be  a  proper 
police  regulation  which  did  not  as- 
sume to  regulate  the  business  of  the 
carrier  with  a  view  to  the  just  pro- 
tection of  the  rights  and  interests  of 
others,  but  which  imposed  a  new  ob- 
ligation, for  the  benefit  of  others, 
upon  a  party  guilty  of  no  neglect  of 
duty.  But  perhaps  such  a  regulation 
would  not  go  further  than  that  in 
Stanley  v.  Stanley,  26  Me.  191,  where 
it  was  held  competent  for  the  legis- 
lature to  pass  an  act  making  the 
stockholders  of  existing  banks  liable 
for  all  corporate  debts  thereafter  cre- 
ated; or  in  Peters  v.  Iron  Mountain 
R.  R.  Co.,  23  Mo.  107,  and  Granna- 
han  V.  Hannibal,  &c.  R.  R.  Co.,  30 
Mo.  546,  where  au  act  was  sustained 


which  made  companies  previously 
chartered  liable  for  the  debts  of  con- 
tractors to  the  workmen  whom  they 
had  employed. 

^  Southwestern  R.  R.  Co.  v,  Faulk, 
24  Geo.  356 ;  Coosa  River  Steamboat 
Co.  i;.  Barclay,  30  Ala.  120.  In  Bos- 
ton, Concord,  and  Montreal  R.  R.  v. 
State,  32  N.  H.  215,  a  statute  making 
railroad  corporations  liable  to  indict- 
ment and  fine,  in  case  of  the  loss  of. 
life  by  the  negligence  or  carelessness 
of  the  proprietors  or  their  servants, 
was  adjudged  constitutional,  as  ap- 
plicable to  corporations  previously  in 
existence. 

^  On  this  subject  in  general,  see 
Redf.  on  Railw.  c.  32,  sec.  2;  Louis- 
ville, &c.  R.  R.  Co.  V.  Burke,  6  Cold. 
45;  New  Albany  and  Salem  R.  R.  Co. 
V.  Tilton,  12  Ind.  3;  Buckley  v,  N.  Y. 
&  N.  H.  R.  R.  Co.,  27  Conn.  479; 
Ohio  &  Mississippi  R.  R.  Co.  v.  Mc- 
Clelland, 25  III.  144;  Bradley  v.  Buf- 
falo, &c.  R.  R.  Co.,  34  N.  Y.  429; 
Boston,  C.  &  M.  R.  R.  Co.  v.  State, 
32  N.  H.  215;  Pennsylvania  R.  R. 
Co.  t>.  Riblet,  66  Penn.  St.  164 ;  8.  c. 
5  Am.  Rep.  360.  And  see  other 
cases  cited,  ante,  pp.  ♦578-*579,  notes. 
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regulate  only,  and  to  prohibit  sales  by  other  persons  than  those 
who  should  be  licensed  by  the  public  authorities,  have  not  sug- 
gested any  serious  question  of  constitutional  power.  They  are 
but  the  ordinary  police  regulations,  such  as  the  State  may  make 
in  respect  to  all  classes  of  trade  or  employment.^  But  those 
which  undertake  altogether  to  prohibit  the  manufacture  and  sale 
of  intoxicating  drinks  as  a  beverage  have  been  assailed  as  vio- 
lating express  provisions  of  the  national  Constitution, 
[*  582]  and  also  as  *  subversive  of  fundamental  rights,  and  there- 
fore not  within  the  grant  of  legislative  power. 
That  legislation  of  this  character  was  void,  so  far  as  it  affected 
imported  liquors,  or  such  as  might  be  introduced  from  one  State 
into  another,  because  in  conflict  with  the  power  of  (Congress  over 
commerce,  was  strongly  urged  in  the  License  Cases  before  the 
Supreme  Court  of  the  United  States  ;  but  that  view  did  not  obtain 
the  assent  of  the  court.  The  majority  of  the  court  expressed  the 
opinion  —  which,  however,  was  obiter  in  those  cases  —  that  the 
introduction  of  imported  liquors  into  a  State,  and  their  sale  in 
the  original  packages  as  imported,  could  not  be  forbidden,  because 
to  do  so  would  be  to  forbid  what  Congress,  in  its  regulation  of 
commerce,  and  in  the  levy  of  imposts,  had  permitted  ;*  but  it  was 
conceded  by  all,  that  when  the  original  package  was  broken  up 
for  use  or  for  retail  by  the  importer,  and  also  when  the  com- 
modity had  passed  from  his  hands  into  the  hands  of  a  purchaser, 
it  ceased  to  be  an  import,  or  a  part  of  foreign  commerce,  and 
thereby  became  subject  to  the  laws  of  the  State,  and  might  be 
taxed  for  State  purposes,  and  the  sale  regulated  by  the  State  like 
any  other  property.^  It  was  also  decided,  in  these  cases,  that  the 
power  of  Congress  to  regulate  commerce  between  the  States  did 


1  Bode  V.  State,  7  Gill.  326;  Ban- 
croft v.  Dumas,  21  Vt.  456;  Thomas- 
son  V.  State,  15  Ind.  449;  License 
Cases,  5  How.  504 ;  Metropolitan 
Board  of  Excise  v.  Barrie,  31  N.  Y. 
657;  Goddard  v.  Jacksonville,  15  111. 
59;  Kettering  v.  Jacksonville,  50  111. 
39;  State  t?.  Allmond,  2  Iloust.  012. 
That  such  laws  may  be  applied  to 
corporations  chartered  to  manufacture 
liquors,  as  well  as  to  others,  see 
Commonwealth  v.  Intoxicating  Liq- 
uors, 115  Mass.  153. 


2  7'aney,  Ch.  J.,  5  How.  574;  Mc- 
Lean, J.,  5  How.  589;  Catron,  J., 
5  How.  608.  And  see  Brown  r. 
Maryland,  12  Wheat.  419;  Lincoln r. 
Smith,  27  Vt.  328,  335.  Bradford  r. 
Stevens,  10  Gray ,  379;  State  v.  Robin- 
son, 49  Me.  285. 

8  DanieL  J.,  held  that  the  right  to 
regulate  was  not  excluded,  eveu  while 
the  packages  remained  in  the  bauds 
of  the  importer  unbroken  (p.  ^I'i)- 
See  also  the  views  of  Grier,  J. 
(p.  631). 
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not  exclude  regulations  by  the  States,  except  so  far  as  they  might 
come  in  conflict  with  those  established  by  Congress ;  and  that, 
consequently,  as  Congress  had  not  undertaken  to  regulate  com- 
merce in  liquors  between  the  States,  a  law  of  New  Hampshire 
could  not  be  held  void  which  punished  the  sale,  in  that  State,  of 
gin  purchased  in  Boston  and  sold  in  New  Hampshire,  notwith- 
standing the  sale  was  in  the  cask  in  which  it  was  imported,  but 
by  one  not  licensed  by  the  selectmen.^ 

It  would  seem,  from  the  views  expressed  by  the  several  mem- 
\yeYS  of  the  court  in  these  cases,  that  the  State  laws  known  as 
Prohibitory  Liquor  Laws,  the  purpose  of  which  is  to  pre- 
vent altogether  *  the  manufacture  and  sale  of  intoxicating  [*  583] 
drinks  as  a  beverage,  so  far  as  legislation  can  accomplish 
that  object,  cannot  be  held  void  as  in  conflict  with  the  power  of 
Congress  to  regulate  commerce,  and  to  levy  imposts  and  duties. 
And  in  several  cases  it  has  been  held  that  the  fact  that  such  laws 
may  tend  to  prevent  or  may  absolutely  preclude  the  fulfilment  of 
contracts  previously  made,  is  no  objection  to  their  validity.^  Any 
change  in  the  police  laws,  or  indeed  in  any  other  laws,  might  have 
a  like  consequence. 

The  same  laws  have  also  been  sustained,  when  the  question  of 
conflict  with  State  constitutions,  or  with  general  fundamental 
principles,  has  been  raised.  They  are  looked  upon  as  police 
regulations  established  by  the  legislature  for  the  prevention  of 
intemperance,  pauperism,  and  crime,  and  for  the  abatement  of 
nuisances.^    It  has  also  been  held  competent  to  declare  the  liquor 


1  See  also  Bode  o.  State,  7  Gill, 
326;  Jones  v.  People,  14  111.  190; 
State  V.  Wheeler,  25  Conu.  290; 
Santo  V.  State,  2  Iowa,  202;  Com- 
monwealth V.  Clapp,  5  Gray,  97; 
Metropolitan  Board  v,  Barrie,  34 
N.  Y.  657. 

«  People  V.  Hawley,  3  Mich.  330; 
Reynolds  ».  Geary,  26  Conn.  179. 

*  Commonwealth  v.  Kendall,  12 
Cush.  414;  Commonwealth  r.  Clapp, 
6  Gray,  97;  Commonwealth  v,  Howe, 
13  Gray,  26 ;  Santo  v.  State,  2  Iowa, 
202;  One  House  v.  State,  4  Greene 
(Iowa),  172;  Zumhoff  r.  State,  4 
Greene  (Iowa),  52G;  State  v,  Done- 
hey,  8  Iowa,  396;  State  o.  Wheeler, 


25  Conn.  290;  Reynolds  p.  Geary,  26 
Conn.  179;  Oviatt  i;.  Pond,  29  Conn. 
479;  People  v.  Hawley,  3  Mich.  330; 
People  0.  Gallagher,  4  Mich.  244; 
Jones  V.  People,  14  III  196;  State  v. 
Prescott,  27  Vt.  194;  Lincoln  v. 
Smith,  27  Vt.  328;  Gill  v,  Parker,  31 
Vt.  610.  Compare  Beebe  r.  State,  6 
Ind.  501 ;  Meshmeier  v.  State,  1 1 
Ind.  484;  Wynehamer  i;.  People,  13 
N.  Y.  378.     In  Reynolds  v.   Geary, 

26  Conu.  179,  the  State  law  forbidding 
suits  for  the  price  of  liquors  sold  out 
of  the  State,  to  evade  the  State  law, 
was  sustained  and  applied,  notwith- 
standing the  contract  was  valid  where 
made.     The  general  rule  is,  however, 


728  CONSTITUTIONAL  LIMITATIONS.  [CH.  XTL 

kept  for  sale  a  nuisance,  and  to  provide  legal  process  for  its  con- 
demnation  and  de:4truction,  and  to  seize  and  condemn  the  build- 
ing occupied  as  a  dram  shop  on  the  same  ground.^  And  it  a 
only  where,  in  framing  such  legislation,  care  has  not  been  t«keii 
to  observe  those  principles  of  prot-ection  which  surround  thepe> 
sons  and  dwellings  of  individuals,  securing  them  against  uiirei- 
sonable  searches  and  seizures,  and  giving  them  a  right  to  trial 
before  condemnation,  that  the  courts  have  felt  at  liberty  to  Aeelin 
that  it  exceeded  the  proper  province  of  police  regulation.*  P«^ 
haps  there  is  no  instance  in  whioh  the  power  of  the  legislature  io 
nijike  such  regulations  as  may  destroy  the  vaUie  of  property,  wilJi- 
out  compensation  to  the  owner,  appears  in  a  more  striking  light 

than  in  the  case  of  these  statutes.  The  trade  in  alcoholic 
[■  584]  drinks  being  lawfid,  and  the  •  capital  employed  in  it  l«- 

ing  fully  protected  by  law,  the  legislature  then  steps  in. 
and,  by  au  enactment  based  on  general  reasons  of  public  nliUt^, 
annihilates  the  traffic,  destroys  altogether  the  employment,  and 
reduces  to  a  nominal  value  the  property  on  hand.  Even  the 
keeping  of  that,  for  the  purposes  of  sale,  becomes  a  cnmiaal  of- 
fence ;  and,  without  any  change  whatever  in  his  own  conduct  or 
employment,  the  merchant  of  yesterday  becomes  the  criminal  ol 
to-day,  and  the  very  building  in  which  he  lives  and  condacttftlic 
l>utiiutia6  which  to  that  moaieiit  wtia  lawful  becoiutia  the  aultjeotof 
legal  proceedings,  if  the  statute  shall  so  declare,  and  luble  to  be 
proceeded  against  for  a  forfeiture.'    A  statute  which  can  do  tlui 

that  it  the  contract  is  valid  irhere  nnder  the  police  power,  and  ill  (^m*- 

made,  it  is  valid   everywhere.     See  tion  nould  not  be  an  nnlsirfnl  d»- 

Sortnell  v.  Hughes,   1  Curtis,   245;  privation    of    property.      D«nn  i< 

Adams  v.  Coutliard,  103  Mug.  107;  Scott,  34  Ind.  67. 
mil  V.  Spear.  50  N.  H.  253;  KUng         »  Hibbard  u.  People,  4  Midi.  126; 

V.  Fries,  33  Mich.  275;    Roethke  v.  Fisher  ■>.  HcGirr,  1  Gray,  1.    Bit 

Philip   Best  Brewing   Co.,  S3  Mich.  t>ee  Meshmeier  v.  State,  11  Ind.  4S4; 

340;  Webber  v.  DoDDelly,  33  Mich.  Wynehamer  o.  People,  18  N.  T.  SR. 
469.  *  In  a  nnmber  of  the  States  ttatntn 

>  One  House  o.  State,  4  Greene  have  recently  been  paased  to  msfct  tha 

(Iowa),   172.      See    also    Lincoln  v.  owners  of  premise*  on  whiehbaStii 

Smith,  27  Vt.  828;  Oviatt  c.  Fond,  intoxicating  Uquora  is  csnied  oa  »■ 

29  Conn.  479 ;  State  v.  Robinson,  83  sponsible  for  all  damages  oooaikMii 

Maine,  568;   License  Cues,  5  How.  by  such  traffic.     It  is  beliend  to  1» 

589.     But  see  Wynehamer  v.  People,  entirely  competent  for  the  legiilttm 

13  N.   Y.  378;  Welch  v.  Stowell,  2  to  pass  anch   aUtutes,  bat  vlwbr 

Doug.  (Mich.)  332.     A  statute  pro-  they  can  apply  in  caaea  idtere  kMM 

vidiug  for  the  appointment  of  guar-  had  previously  been  made,  nmit  bt  i 

diana    for    drunkards    is   competent  serious  question. 
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must  be  justified  upon  the  highest  reasons  of  public  benefit ;  but, 
whether  satisfactory  or  not,  the  reasons  address  themselves  ex- 
clusively to  the  legislative  wisdom. 

Taxing  Forbidden  Occupations.  Within  the  last  two  or  three 
years,  new  questions  have  arisen  in  regard  to  these  laws,  and 
other  State  regulations,  arising  out  of  the  imposition  of  burdens 
on  various  occupations  by  Congress,  with  a  view  to  raising  reve- 
nue for  the  national  government.  These  burdens  are  imposed  in 
the  form  of  what  are  called  license  fees  ;  and  it  has  been  claimed 
that,  when  the  party  paid  the  fee,  he  was  thereby  licensed  to  carry 
on  the  business,  despite  the  regulations  which  the  State  govern- 
ment might  make  upon  the  subject.  This  view,  however,  has 
not  been  taken  by  the  courts,  who  have  regarded  the  congres- 
sional legislation  imposing  a  license  fee  as  only  a  species  of  taxa- 
tion, without  the  payment  of  which  the  business  could  not 
lawfully  be  carried  on,  but  which,  nevertheless,  did  not  propose 
to  make  any  business  lawful  which  was  not  lawful  before,  or  to 
relieve  it  from  any  burdens  or  restrictions  imposed  by  the  regula- 
tions of  the  State.  The  licenses  give  no  authority,  and  are  mere 
receipts  for  taxes.^ 

Other  Regtdation%  affecting  Commerce,  Numerous  other  illustra- 
tions might  be  given  of  the  power  in  the  States  to  make  regula- 
tions affecting  commerce,  which  are  sustainable  as  regulations  of 
police.  Among  these,  quarantine  regulations  and  health  laws  of 
every  description  will  readily  suggest  themselves,  and  these  are 
or  may  be  sometimes  carried  to  the  extent  of  ordering  the  destruc- 
tion of  private  property  when  infected  with  disease  or 
otherwise  dangerous.^   These  regulations  *  have  generally  [•  585] 

1  License  Tax  CaseB,  5  Wall.  462;  liceDSe,  and  not  be  invalid  on  that 

Pnrvear  0.  Commonwealth,  5  Wall,  ground.      See    ante^  p.    *283,   note. 

475;  Commonwealth  0.  Holbrook,  10  Under  the  police  power,  the  dealing 

Allen,  200 ;  Block  v.  Jacksonville,  36  in  liquors  even  for  lawful  purposes 

HI.  301.     A  State  may  tax  a  business  may  be  restricted  to  persons  approved 

notwithstanding  the   State  constitu-  for  moral  character.    In  re  Ruth,  32 

tion  forbids  its  being  licensed.  Young-  Iowa,  250. 

blood  r.  Sexton,  32  Mich.  406;  8.  c.         It  is  usual,  either  by  general  law 

20    Am.    Rep.    654.      As    to  when  or  by  municipal  charters,  to  confer 

license  fees  are  taxes,  see  an/6,  p.  *201  very    extensive    powers    upon    local 

and  note.  boards  of  health,  under  which,  when 

^  See    remarks   of    Grier^  J.,   in  acting  in  good  faith,  they  may  justify 

License  Cases,  5  How.  632;  Meeker  themselves  in  taking  possession  of, 

V.    Van  Rensselaer,   15  Wend.   397.  purifying,   or    even    destroying,  the 

A  liquor  law  may  annul  a  previous  buildings  or   other  property  of  the 
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passed  unchallenged.  The  right  to  pass  inspection  laws, 
to  levy  duties  so  far  as  may  be  necessary  to  render  them  effect- 
ual, is  also  undoubted,  and  is  expressly  recognized  by  the  Con- 
stitution.^ But  certain  powers  which  still  more  directly  affect 
commerce  may  sometimes  be  exercised  where  the  purpose  is  not 
to  interfere  with  congressional  legislation,  but  merely  to  re- 
late the  times  and  manner  of  transacting  business  with  a  view 
to  facilitate  trade,  secure  order,  and  prevent  confusion. 

An  act  of  the  State  of  New  York  declared  that  the  harbor- 
masters appointed  under  the  State  laws  should  have  authority  to 
regulate  and  station  all  ships  and  vessels  in  the  stream  of  the  East 
and  North  rivers,  within  the  limits  of  the  city  of  New  York,  and 
the  wharves  thereof,  and  to  remove  from  time  to  time  such  vessels 
as  were  not  employed  in  receiving  and  discharging  their  cai^oes, 
to  make  room  for  such  others  as  required  to  be  more  immediately 
accommodated,  for  the  pui'pose  of  receiving   and   discharging 

citizen,  when  the    public  health  or  right  to  property  when  they  proceed 

comfort  demands  such  strong  meas-  to  interfere  with  it  as  constitating  a 

ures.     See  Harrison  v.  Baltimore,  1  danger  to  health,  yet  they  are  Tested 

Gill,  264 ;  Van  Wormer  v.  Albany,  with  quasi  judicial  power  in  decidiiig 

15  Wend.  262;    Coe    v.   Shultz,   47  upon  what  constitutes    a    nodsaaoe, 

Barb.  64.  and  all  presumptions  favor  their  ac- 

They  may  forbid  offensive  trades  tion.     See  Van  Wormer  r.  Albany, 

being  carried  on  in  populous  districts.  15  Wend.  26*2;    Kennedy  r.  Phelps, 

Ex  parte  Shrader,  33  Cal.  279;  Met-  10  La.  Ann.  227;  Metropolitan  Board 

ropolitan  Board  v.  Heister,  37  N.  Y.  v.  Heister,  37  N.  Y.  661.     And  they 

661 ;    Live  Stock,   &c.  Association  v.  may  unquestionably   be  vested  with 

Crescent    City,    &c.     Co.,    16   Wall,  very  large  power  to  establish  pest- 

31;  Wynehamer  r.  People,  13  N.  Y.  houses,  and  make  very  stringent  regu- 

402;    Coe   v.    Shultz,   47   Barb.    64;  lations  to  prevent  the  spread  of  con- 

Ashbrook  v.  Commonwealth,  1  Bush,  tagious  diseases.      As  to  the  power  of 

139;    Taunton  c.   Taylor,   116  Mass.  the  public  authorities  to  establish* 

254;  Dillon,  Mun.   Corp.   §  95;  Pot-  public  slaughter-house,  or  to  require 

ter's  Dwarris  on  Stat.  458.     That  the  all  slaughtering  of  beasts  to  be  done 

business  is  lawful  in  itself,  and  proper  at  one  establishment,  see  Milwaukee 

to  be  carried  on  somewhere,  is  no  ob-  v.   Gross,  21   Wis.  241;  Live  Stock, 

jection  to  the  regulation.     Watertown  &c.   Association  p.  Crescent  City.  ic. 

V.  Mayo,  109  Mass.  315.  Co.,   16  Wall.    31.      Compare  as  to 

If  they  forbid  the  keeping  of  swine  right  to  establish  monopolies,  Gale  r. 

in  certain  parts  of  a  city,  their  regu-  Kalamazoo,  23  Mich.  344. 
lations  will  be  presumed   reasonable  A  regulation  forbidding  the  grow- 

and  needful.  Commonwealth  r.  Patch,  ing  of  rice  within  a  city,  on  the  ground 

97  Mass.   221,   citing   with   approval  of  injurious  effect  upon  health,  was 

Pierce  v.  Bartrum,  Cowp.  269.     And  held  valid  in  Green  p.  Savannah,  ^ 

though  they   cannot   be  vested  with  Geo.  1. 
authority  to  decide  finally  upon  one's  ^  Art.  1,  §  10,  clause  2. 
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theirs  ;  and  that  the  harbor-masters  or  either  of  them  should  have 
authority  to  determine  how  far  and  in  what  instances  it  was  the 
duty  of  the  masters  and  others,  having  charge  of  ships  or  vessels, 
to  accommodate  each  other  in  their  respective  situations  ;  and  it 
imposed  a  penalty  for  refusing  or  neglecting  to  obey  the  direc- 
tions of  the  harbor-masters  or  either  of  them.  In  a  suit  brought 
against  the  master  of  a  steam  vessel,  who  had  refused  to  move  his 
vessel  a  certain  distance  as  directed  by  one  of  the  harbor-mastera, 
in  order  to  accommodate  a  new  arrival,  it  was  insisted  on  the 
defence  that  the  act  was  an  unconstitutional  invasion  of  the 
power  of  Congress  over  commerce,  but  it  was  sustained  as  being 
merely  a  regulation  prescribing  the  manner  of  exercising  individ- 
ual rights  over  property  employed  in  commerce.^ 

*  The  line  of  distinction  between  that  which  consti-  [*  586] 
tutes  an  interference  with  commerce,  and  that  which  is 

'  Vanderbilto.  Adams,7  Cow.  351.  sovereign  power  in  a  community, 
Woodtcorth,  J.,  in  this  case,  states  very  therefore,  may  and  ought  to  prescribe 
clearly  the  principle  on  which  police  the  manner  of  exercisiog  individual 
regulations,  in  such  cases,  are  sus-  rights  over  property.  It  is  for  the 
tainable:  **  It  seems  to  me  the  power  better  protection  and  enjoyment  of 
exercised  in  this  case  is  essentially  that  absolute  dominion  which  the  in- 
necessary  for  the  purpose  of  protect-  dividual  claims.  The  power  rests  on 
ing  the  rights  of  all  concerned.  It  is  the  implied  right  and  duty  of  the 
not,  in  the  legitimate  sense  of  the  supreme  power  to  protect  all  by 
term,  a  violation  of  any  right,  but  statutory  regulations ;  so  that,  on  the 
the  exercise  of  a  power  indispensably  whole,  the  benefit  of  all  is  promoted, 
necessary,  where  an  extensive  com-  Every  public  regulation  in  a  city  may, 
merce  is  carried  on.  If  the  harbor  is  and  does  in  some  sense,  limit  and 
crowded  with  vessels  arriving  daily  restrict  the  absolute  right  that  ex- 
from  foreign  parts,  the  power  is  inci-  isted  previously.  But  thb  is  not  con- 
dent  to  such  a  state  of  things.  Dis-  sidered  as  an  injury.  So  far  from  it, 
order  and  confusion  would  be  the  the  individual,  as  well  as  others,  is 
consequence,  if  there  was  no  control,  supposed  to  be  benefited.  It  may, 
.  .  .  The  right  assumed  under  the  then,  be  said  that  such  a  power  is 
law  would  not  be  upheld,  if  exerted  incident  to  every  well-regulated  so- 
beyond  what  may  be  coosidered  a  ciety,  and  without  which  it  could  not 
necessary  police  regulation.  The  well  exist."  See  Cooley  v.  Board  of 
line  between  what  would  be  a  clear  Wardens,  12  How.  2S9;  Owners  of 
invasion  of  right  on  the  one  hand,  James  Gray  v.  Owners  of  The  John 
and  regulations  not  lessening  the  Frazer,  21  How.  1S4;  Benedict  v. 
value  of  the  right,  and  calculated  for  Vanderbilt,  1  Robertson,  194 ;  Steam- 
the  benefit  of  all,  must  be  distinctly  ship  Co.  v.  Joliffe,  2  Wall.  450;  Port 
marked.  .  .  .  Police  regulations  are  Wardens  v.  The  Ward,  14  La.  Ann. 
legal  and  binding,  because  for  the  289 ;  Gilman  v,  Philadelphia,  3  Wall, 
general  benefit,  and  do  not  proceed  to  726,  731;  Cisco  v,  Roberts,  36  N.  Y. 
the  length  of  impairing  any  right,  in  292. 
the  proper  sense  of  that  term.     The 
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a  mere  police  regulation,  is  sometimes  exceedingly  dim  and 
shadowy,  and  it  is  not  to  be  wondered  at  that  learned  jurists  ^• 
fer  when  endeavoring  to  classify  the  cases  which  arise.  It  is  not 
doubted  that  Congress  has  the  power  to  go  beyond  the  general 
regulations  of  commerce  which  it  is  accustomed  to  establish,  and 
to  descend  to  the  most  minute  directions,  if  it  shall  be  deemed 
advisable ;  and  that  to  whatever  extent  ground  shall  be  covered 
by  those  directions,  the  exercise  of  State  power  is  excluded. 
Congress  may  establish  police  regulations,  as  well  as  the  States; 
confining  their  operation  to  the  subjects  over  which  it  is  given 
control  by  the  Constitution.  But  as  the  general  police  power  can 
better  be  exercised  under  the  supervision  of  the  local  authority, 
and  mischiefs  are  not  likely  to  spring  therefrom  so  long  as  the 
power  to  arrest  collision  resides  in  the  national  courts,  the  rega- 
lations  which  are  made  by  Congress  do  not  often  exclude  the 
establishment  of  others  by  the  State  covering  very  many  particu- 
lars. Moreover,  the  regulations  of  commerce  are  usually,  and  in 
some  cases  must  be,  general  and  uniform  for  the  whole  country; 
while  in  some  localities.  State  and  local  policy  will  demand  pecot 
iar  regulations  with  reference  to  special  and  peculiar  circum- 
stances. 

The  State  of  Maryland  passed  an  act  requiring  all  importers  of 
foreign  goods,  by  the  bale  or  package,  &c.,  to  take  out  a  license, 
for  which  they  should  pay  fifty  dollars,  and,  in  case  of  neglect  or 
refusal  to  take  out  such  license,  subjected  them  to  certain  forfeit- 
ures and  penalties.  License  laws  are  of  two  kinds:  those  which 
require  the  payment  of  a  license  fee  by  way  of  raising  a  revenue, 
and  are  therefore  the  exercise  of  the  power  of  taxation; 
[*  587]  and  those  *  which  are  mere  police  regulations,  and  re- 
quire the  payment  only  of  such  license  fee  as  will  cover 
the  expense  of  the  license  and  of  enforcing  the  regulation.*  The 
Maryland  act  seems  to  fall  properly  within  the  former  of  these 
classes,  and  it  was  held  void  as  in  conflict  with  that  provision  of 
the  Constitution  which  prohibits  a  State  from  laying  any  impost, 
&c.,  and  also  with  the  clause  which  declares  that  Congress  shall 
have  the  power  to  regulate  commerce.  The  reasoning  of  the  court 
was  this :  Sale  is  the  object  of  all  importation  of  goods,  and  the 
power  to  allow  importation  must  therefore  imply  the  j>ower  toau- 

1  Ash   V.  People,    11  Mich.   347.     See  ante,  p.  ♦201.     Also  Dillon,  Mun- 
Corp.  §§  291-294  and  notes. 
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thorize  the  sale  of  the  thing  imported ;  that  consequently  a  penalty 
inflicted  for  selling  an  article  in  the  character  of  importer  was  in 
opposition  to  the  act  of  Congress,  which  authorized  importation ; 
that  a  power  to  tax  an  article  in  the  hands  of  the  importer  the 
instant  it  was  landed  was  the  same  in  effect  as  a  power  to  tax 
it  whilst  entering  the  port ;  that  consequently  the  law  of  Maryland 
was  obnoxious  to  the  charge  of  unconstitutionality,  on  the  ground 
of  its  violating  the  two  provisions  referred  to.^  And  a  State  law 
which  required  the  master  of  every  vessel  engaged  in  foreign 
commerce  to  pay  a  certain  sum  to  a  State  officer,  on  account  of 
every  passenger  brought  from  a  foreign  country  into  the  State, 
or  before  landing  any  alien  passenger,  was  held  void  for  similar 
reasons.^ 

On  the  other  hand,  a  law  of  the  State  of  New  York  was  sus- 
tained which  required,  under  a  penalty,  that  the  master  of  every 
vessel  arriving  from  a  foreign  port  should  report  to  the  mayor  or 
recorder  of  the  city  of  New  York  an  account  of  his  passengers  ; 
the  object  being  to  prevent  New  York  from  being  burdened  by  an 
influx  of  persons  brought  thither  in  ships  from  foreign  countries 
and  the  other  States,  and  to  that  end  to  require  a  report  of  the 
names,  places  of  birth,  &c.,  of  all  passengers,  that  the  necessary 
steps  might  be  taken  by  the  city  authorities  to  prevent  them  from 
becoming  chargeable  as  paupers.^  And  a  State  regulation  of 
pilots  and  pilotage  was  held  unobjectionable,  though  it  was  con- 
ceded that  Congress  had  full  power  to  make  regulations 
ou  the  same  *  subject,  whigh,  however,  it  had  not  exer-  [*  588] 
oised.^  These  several  cases,  and  the  elaborate  discussions 
with  which  the  decisions  in  each  were  accompanied,  together  with 
the  leading  case  of  Gibbons  v.  Ogden,^  may  be  almost  said  to 
exhaust  the  reasoning  upon  the  subject,  and  to  leave  little  to  be 

> 

1  Brown  v.  Maryland,  12  Wheat.         *  City  of  New  York  v.  Miln,  11 

419.  Pet.   102.      See  also    State    v.  The 

s  Passenger  Cases,  7  How.  283;  Constitution,  42  Cal.  581. 
see  also  Lin  Sing  v,  Washburn,  20         ^  Cooley  v.  Board  of  Wardens,  12 

Cal.  534,  where  a  State  law  imposing  How.  299.    See  Barnaby  v.  State,  21 

a  special  tax  on  every  Chinese  per-  Ind.  450 ;  Steamship  Co.  v.  Joliffe,  2 

son  over  eighteen  years  of  age  for  Wall.  450 ;  Cisco  v.  Roberts,  36  N.  Y. 

each  month  of  his  residence  in  the  292. 

State  was  held  unconstitutional,  as  in         ^9  Wheat.  1.    And  see  Gilman  v, 

conflict  with  the  power  of  Congress  Philadelphia,  3  Wall.  713. 
over  commerce. 
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done  by  those  who  follow  beyond  the  application  of  such  rules 
for  classification  as  they  have  indicated. 

Sunday  Laws.  We  have  elsewhere  referred  to  cases  in  which 
laws  requiring  all  persons  to  refrain  from  their  ordinary  callings 
on  the  first  day  of  the  week  have  been  held  not  to  encroach  upon 
the  religious  liberty  of  those  citizens  who  do  not  observe  that  day 
as  sacred.  Neither  are  they  unconstitutional  as  a  restraint  upon 
trade  and  commerce,  or  because  they  have  the  effect  to  destroy 
the  value  of  a  lease  of  property  to  be  used  on  that  day,  or  to  make 
void  a  contract  for  Sunday  services.^  There  can  no  longer  be  any 
question,  if  any  there  ever  was,  that  such  laws  may  be  supported 
as  regulations  of  police.^ 

Law  of  the  Road.  The  highways  within  and  through  a  State 
are  constructed  by  the  State  itself,  which  has  full  power  to  pro- 
vide all  proper  regulations  of  police  to  govern  the  action  of  persons 
using  them,  and  to  make  from  time  to  time  such  alterations  in 
these  ways  as  the  proper  authorities  shall  deem  proper.'  A  very 
common  regulation  is  that  parties  meeting  shall  turn  to  the  right; 
the  propriet}'^  of  which  none  will  question.  So  the  speed  of  travel 
may  be  regulated  with  a  view  to  safe  use  and  geneml  protection, 
and  to  prevent  a  public  nuisance.*  So  beasts  may  be  prohibited 
from  running  at  large,  under  the  penalty  of  being  seized  and  sold.* 
And  it  has  been  held  competent  under  the  same  power  to  require 
the  owners  of  urban  property  to  construct  aVid  keep  in  i*epair  and 
free  from  obstructions  the  sidewalks  in  front  of  it,  and  in  case  of 


^  Lindenmullcr  i\  People,  33  Barb. 
57G.  And  see  Ex  parte  Andrews,  18 
Cal.  678;  Ex  parte  Bird,  19  Cal.  130; 
an/e,  p.  *477  and  notes. 

'^  Specht  V.  Commonwealth,  8 
Penn.  St.  312;  City  Council  v.  Ben- 
jamin, 2  Strob.  508;  State  t\  Ambs, 
20  Mo.  211;  St.  Louis  v.  Cafferata, 
24  Mo.  94;  Kurte  t-.  People.  33  Mich. 
270;  Voglesong  v.  State,  9  Ind.  112; 
Shover  t\  State,  5  Eng.  259;  Bloom 
r.  Richards,  2  Ohio,  n.  s.  387;  Lin- 
denmullcr V.  People,  33  Barb.  548; 
Ex  parte  Andrews,  18  Cal.  678;  Ex 
parte  Bird,  19  Cal.  130;  Hudson  c. 
Geary,  4  R.  I.  485;  Frolickstein  v. 
Mobile,  40  Ala.  725. 

*  As  to  the  right  to  change  the 


grade  of  a  street  from  time  to  time 
without  liability  to  parties  incidentallv 
injured,  see  a/i/c,  p.  *207. 

*  Commonwealth  r.  Worcester,  3 
Pick.  473;  Commonwealth  r.  Stodder, 
2  Cush.  562;  Day  v.  Green,  4  Cush. 
433 ;  People  v.  Jenkins,  1  Hill,  4(»; 
People  c.  Roe,  1  Hill,  470;  Washing- 
ton F.  Nashville,  1  Swan,  177;  Staw 
V.  Foley,  31  Iowa,  527. 

^  McKee  r.  McKee,  8  B.  Monr. 
433;  Municipality  r.  Blanc,  1  U- 
Ann.  385;  Whitfield  r.  Longest,  ^ 
Ired.  268;  Gooselink  c.  Campbell,  4 
Iowa,  296 ;  Roberta  r.  Ogle,  '30  JH. 
459;  Commonwealth  r.  Curtis,  J^ 
Allen,  2G6. 
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their  failure  to  do  so  to  authorize  the  public  authorities  to  do  it 
at  the  expense  of  the  property,^  the  courts  distinguishing 
this  from  taxation,  on  the  *^round  of  the  peculiar  interest  [*  589] 
which  those  upon  whom  the  duty  is  imposed  have  in  its 
performance,  and  their  peculiar  power  and  ability  to  perform 
it  with  the  promptness  which  the  good  of  the  community  re- 
quires.* 

Namgahh  Waters.  Navigable  waters  are  also  a  species  of  public 
highway,  and  as  such  come  under  the  control  of  the  States.  The 
term  ^^  navigable,**  at  the  common  law,  was  only  applied  to  those 
watei*s  where  the  tide  ebbed  and  flowed,  but  all  streams  which 
were  of  sufficient  capacity  for  useful  navigation,  though  not  called 
navigable,  were  public,  and  subject  to  the  same  general  rights  which 
the  public  exercised  in  highways  by  land.^  In  this  country  there 
has  been  a  very  general  disposition  to  consider  all  streams  public 
which  are  useful  as  channels  for  commerce,  wherever  they  are 
found  of  sufficient  capacity  to  float  to  market  the  products  of  the 
mines,  of  the  forests,  or  of  the  tillage  of  the  country  through  which 
they  flow.^    And  if  a  stream  is  of  sufficient  capacity  for  the  float- 

1  Godard,    Petitioner,    16     Pick,  clear  and  strong    statement  of    the 

504;   Bonsall  v.  Mayor  of  Lebanon,  grounds  on  which    such    legislation 

19   Ohio,  418;   Paxson   v.    Sweet,   1  can  be  supported.     Also  Dillon,  Mun. 

Green  (N.  J.),  106;  Lowell  o.  Had-  Corp.  §   637;    Cooley  on  Taxation, 

ley,    8    Met.     180;    Washington    v.  398. 

Mayor,    &c.   of   Nashville,   1   Swan,         *  Lorman  v.  Benson,  8  Mich.  26; 

177;     Mayor,    &c.    v.    Medbury,    6  Morgan  v.  King,  18  Barb.  283. 
Humph.  368;  Woodbridge  v.  Detroit,         *  Brown  v,  Chadboume,  31  Me.  9; 

8    Mich.    309,    per    Christiancy,    J.;  Knox  v.  Chaloner,  42  Me.  150;  Lan- 

Matter  of  Dorrance  St.,  4  R.  I.  230;  cey  v.  Clifford,  51  Me.  489;  Gerrish 

Deblois  v.  Barker,  4  R.  1.  445;  Hart  v.  Brown,  51  Me.  256;  Scott  o.  Will- 

V.  Brooklyn,  36  Barb.  226.      So  in  son,  3  N.  H.  321;  Shaw  v.  Crawford, 

Pennsylvania  it  has,  been  held  compe-  10  Johns.  236;   Munsou  v.  Uunger- 

teut  to  require  the  owners  of  city  ford,  6  Barb.  265;  Browne  v,  Scofield, 

lots,  in  front  of    which   sewers  are  8  Barb.   239;   Morgan    v.   King,   18 

constructed,  to  pay  the  expense  there-  Barb.  281,  30  Barb.  9,  and  35  N.  Y. 

of  in  proportion  to  the  street  front.  454;  Cates  o.  Wadlington,  1  McCord, 

Philadelphia  v.  Tryon,  35  Penn.  St.  580;    Commonwealth    v,    Chapin,   5 

400;  Stroud  0.  Philadelphia,  61  Penn.  Pick.   199;    Moore   o.   Saubourne,   2 

St.  255.      And  see  Boston  r.  Shaw,  1  Mich.    519;    Lorman    o.    Benson,   8 

Met.     130;    Uildreth    r.   Lowell,   11  Mich.  18;  Depew  o.  Board  of  Com- 

Gray,   315 ;    Cone    o.    Hartford,   28  missioners,  &c.,  5  Ind.  8;   Board  of 

Conn.  363;   State  v,  Jersey  City,   5  Commissioners  v.   Pidge,  5  Ind.  13; 

Dutch.  441.  Stuart  v.  Clark,  2  Swan,  9;  Elder  v. 

'  See  especially  the  case  of  God-  Barrus,   6  Humph.   361;   Dalrymple 

ard,  Petitioner,  16  Pick.  504,  for  a  t;.  Mead,  1  Grant's  Cases,  197;  Com- 
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any  portion  of  them.^  The  question  what  is  a  navigable  stream 
would  seem  to  be  a  mixed  question  of  law  and  fact ; '  and  though 
it  is  said  that  the  legislature  of  the  State  may  determine 
whether  a  *  stream  shall  be  considered  a  public  highway  [*  591] 
or  not,'  yet  if  in  fact  it  is  not  one,  the  legislature  cannot 
make  it  so  by  simple  declaration,  since,  if  it  is  private  property, 
the  legislature  cannot  appropriate  it  to  a  public  use  without  pro- 
viding for  compensation.^ 

The  general  right  to  control  and  regulate  the  public  use  of 
navigable  waters  is  unquestionably  in  the  State ;  but  there  are 
certain  restrictions  upon  this  right  growing  out  of  the  power  of 
Congress  over  commerce.  Congress  is  empowered  to  regulate 
commerce  with  foreign  nations  and  among  the  several  States ;  and 
wherever  a  river  forms  a  highway  upon  which  commerce  is  con- 
ducted with  foreign  nations  or  between  States,  it  must  fall  under 
the  control  of  Congress,  under  this  power  over  commerce.  The 
circumstance,  however,  that  a  stream  is  navigable,  and  capable 
of  being  used  for  foreign  or  inter-state  commerce,  does  not  ex- 
clude regulation  by  the  State,  if  in  fact  Congress  has  not  exer- 
cised its  power  in  regard  to  it ;  ^  or  having  exercised  it,  the  State 
law  does  not  come  in  conflict  with  the  congressional  regulations, 
or  interfere  with  the  rights  which  are  permitted  by  them. 

The  decisions  of  the  federal  judiciary  in  regard  to  navigable 
waters  seem  to  have  settled  the  following  points :  — 

1.  That  no  State  can  grant  an  exclusive  monopoly  for  the  navi- 

1  Commonwealth  v.  Charlestown,  Weise  v.  Smith,  3  Oreg.  445;  s.  c.  8 

1  Pick.  180;  Kean  v.  Stetson,  6  Pick.  Am.  Rep.  621. 

492;    Arnold  v.  Mundy,  6  N.  J.  1;         •  Glover  v.  Powell,  2  Stockt.  211; 

Bird  V.  Smith,  8  Watts,  434.     They  American  River  Water  Co.  v.  Amsden, 

are  equally  for  the  use  of  the  public  6  Cal.  443;  Baker  v.  Lewis,  33  Penn. 

in  the  winter  when  covered  with  ice;  St.  301. 

and  one  who  cuts  a  hole  in  the  ice  *  Morgan  o.  King,  18  Barb.  281; 
in  an  accustomed  way,  by  means  of  s.  c.  35  N.  Y.  454. 
which  one  passing  upon  the  ice  is  *  Wilsou  v.  Black  Bird  Creek 
injured,  is  liable  to  an  action  for  the  Marsh  Co.,  2  Pet.  245.  In  this  case 
injury.  French  v.  Camp,  6  Shep.  it  was  held  that  a  State  law  permitting 
4^.  An  obstruction  to  a  navigable  a  creek  navigable  from  the  sea  to  be 
.  stream  is  a  nuisance  which  any  one  dammed  so  as  to  exclude  vessels  alto- 
having  occasion  to  use  it  may  abate,  gether  was  not  opposed  to  the  Consti- 
Inhabitants  of  Arundel  v.  McCulloch,  tution  of  the  United  States,  there 
10  Mass.  70;  State  v.  Moffett,  1  being  no  legislation  by  Congress  with 
Greene  (Iowa),  247;  Selman  v.  Wolfe,  which  it  would  come  in  conflict.  And 
27  Tex.  68.  see  Wheeling  Bridge  Case,  13  How. 

'  See  Treat  o.  Lord,  42  Me.  652;  618,  and  18  How.  421. 

47 


CH.  XVI.]  THE  POLICE  POWER  OF  THE  STATES.  739 

subject  to  the  control  of  Congress,  the  State  law  permitting  the 
erection  cannot  be  questioned  on  any  ground  of  public  inconven- 
ience. The  legislature  must  always  have  power  to  determine 
what  public  ways  are  needed,  and  to  what  extent  the  accommo- 
dation of  travel  over  one  way  must  yield  to  the  greater  necessity 
for  another.  But  if  the  stream  is  one  over  which  the  regula- 
tions of  Congress  extend,  the  question  is  somewhat  complicated, 
and  it  becomes  necessary  to  consider  whether  such  bridge  will 
interfere  with  the  regulations  or  not.  But  the  bridge  is  not 
necessarily  unlawful,  because  of  constituting,  to  some  degree,  an 
obstruction  to  commerce,  if  it  is  properly  built,  and  upon  a  proper 
plan,  and  if  the  general  traffic  of  the  country  will  be  aided  rather 
than  impeded  by  its  construction.  There  are  many  cases  where  a 
bridge  Over  a  river  may  be  vastly  more  important  than  the  naviga- 
tion ;  and  there  are  other  cases  where,  although  the  traffic 
upon  the  river  is  important,  yet  an  *  inconvenience  caused  [*  593] 
by  a  bridge  with  draws  would  be  much  less  seriously 
felt  by  the  public,  and  be  a  much  lighter  burden  upon  trade  and 
travel,  than  a  break  in  a  line  of  railroad  communication  necessi- 
tating the  employment  of  a  ferry.  In  general  terms  it  may  be 
said  that  the  State  may  authorize  such  constructions,  provided 
they  do  not  constitute  material  obstructions  to  navigation ;  but 
whether  they  are  to  be  regarded  as  material  obstructions  or  not 
is  to  be  determined  in  each  case  upon  its  own  circumstances. 
The  character  of  the  structure,  the  facility  afforded  for  vessels  to 
pass  it,  the  relative  amount  of  traffic  likely  to  be  done  upon  the 
stream  and  over  the  bridge,  and  whether  the  traffic  by  rail  would 
be  likely  to  be  more  incommoded  by  the  want  of  the  bridge  than 
the  traffic  by  water  with  it,  are  all  circumstances  to  be  taken 
into  account  in  determining  this  question.  It  is  quite  evident 
that  a  structure  might  constitute  a  material  obstruction  on  the 
Ohio  or  the  Mississippi,  where  vessels  are  constantly  passing, 
which  would  be  unobjectionable  on  a  stream  which  a  boat  only 
enters  at  intervals  of  weeks  or  months.  The  decision  of  the 
State  legislature  that  the  erection  is  not  an  obstruction  is  not 
conclusive ;  but  the  final  determination  will  rest  with  the  federal 
courts,  who  have  jurisdiction  to  cause  the  structure  to  be  abated, 
if  it  be  found  to  obstruct  unnecessarily  the  traffic  upon  the  water. 
Parties  constructing  the  bridge  must  be  prepared  to  show,  not 
only  the  State  authority,  and  that  the  plan  and  construction  are 
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same  power  of  regulating  the  speed  and  general  conduct  of  ships 
or  other  vessels  navigating  its  water  highways,  that  ithas.to  reg- 
ulate the  speed  and  conduct  of  persons  and  vehicles  upon  the 
ordinary  highway  ;  subject  always  to  the  restriction  that  its  reg- 
ulations must  not  come  in  conflict  with  any  regulations  estab- 
lished by  Congress  for  the  foreign  commerce  or  that  between  the 
States.^ 

Leveet  and  Drains.  Where,  under  legislative  authority,  the 
construction  of  levees  and  embankments  is  required,  to  protect 
from  overflow  and  destruction  considerable  trprCts  of  country, 
assessments  are  commonly  levied  for  the  purpose  on  the  owners 
of  lands  lying  on  or  near  the  streams  or  bodies  of  water  from 
which  the  danger  is  anticipated.  But  if  the  construction  should 
be  imposed  as  a  duty  upon  residents  or  property  owners  in  the 
neighborhood,  that  they  should  turn  out  periodically  or  in  emei^ 
gencies,  and  give  personal  attention  and  labor  to  the  construction 
of  the  necessary  defences  against  ovei*flow  and  inundation,  it  is 
not  perceived  that  there  could  be  any  difficulty  in  supporting 
such  a  regulation  as  one  of  police,  or  of  resting  it  upon  the  same 
foundations  which  sustain  the  regulations  in  cities,  by  which 
duties  are  imposed  on  the  occupants  of  buildings  to  take  certain 
precautions  against  fires,  not  for  their  own  protection  exclusively, 
but  for  the  protection  of  the  general  public.^  Laws  imposing  on 
the  owners  the  duty  of  draining  large  tracts  of  land  which  in 
their  natural  condition  are  unproductive,  and  are  a  source  of  dan- 
ger to  health,  may  be  enacted  under  the  same  power,'  though  in 
general  the  taxing  power  is  employed  for  the  purpose;^  and 
sometimes  land  is  appropriated  under  the  eminent  domain.^ 


^  People  V.  Jenkins,  1  Hill,  469  ; 
People  o.-Roe,  1  Hill,  470.  As  to  the 
right  to  regulate  fisheries  iu  navigable 
waters,  see  Gentile  v.  State,  29  Ind. 
409;  Fhipps  v.  State,  22  Md.  380; 
People  0.  Reed,  47  Barb.  235. 

*  Cooley  on  Taxation,  401,  402. 
See  State  v,  Newark,  27  N.  J.  185, 
194,  per  Elmer ^  J. ;  Crowley  v.  Cop- 
ley, 2  La.  Ann.  390.  In  Pennsylyania 
it  has  been  held  that  the  State  cannot, 
aa  a  measure  of  police,  compel  the 
owner  of  lands  bounded  on  inland 
tide-water  to  construct  embankments 
to  exclude  the  natural  flow  of  the 
water,  bat  that  where  the  State  con- 


structs them  at  its  own  expense,  and 
leaves  them  in  possession  of  the  owner, 
it  may  impose  on  him  the  duty  of  re- 
pair. Philadelphia  v,  Scott,  81  Penn. 
St.  80. 

■  See  State  v.  City  Council  of 
Charleston,  12  Rich.  702,  783. 

*  Reeves  w.  Treasurer  of  Wood 
Co.,  8  Ohio,  N.  s.  333;  Sessions  o. 
Crunklinton,  20  Ohio,  n.  s.  349; 
Egyptian  Levee  Co.  o.  Hardin,  27 
Mo.  495;  McGeehee  v.  Mathis,  21 
Ark.  40;  Teatman  v,  Crandall,  11  La. 
Ann.  220;  Scuffletown  Fence  Co.  v. 
McAllister,  12  Bush,  312. 

*  Commissioners    empowered     to 
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licenses  and  observe  various  regulations,  which  are  not  important 
here,  and  imposed  certain  penalties  for  a  refusal  to  observe  the 
statute.  The  validity  of  the  legislation  was  affirmed  by  the  State 
court,  which  overruled  various  objections  made  on  constitutional 
grounds,  among  which  was,  that  in  effect  it  deprived  warehouse- 
men of  their  property  without  due  process  of  law.  The  ware- 
housemen denied  wholly  the  right  of  the  legislature  to  prescribe 
charges  for  private  services  or  for  the  use  of  private  property,  and 
it  was  urged  by  them  that,  if  admitted  at  all,  no  bounds  could 
be  set  to  it.  The  court,  in  sustaining  the  power,  placed  it  upon 
the  same  ground  with  the  right  to  regulate  the  charges  of  hack- 
men,  draymen,  public  ferrymen,  and  public  millers.^  The  case 
being  removed  to  the  federal  Supreme  Court,  the  decision  of  the 
State  court  was  affirmed,  and  the  principle  fully  approved.  The 
ground  of  the  decision  appears  to  be  that  the  employment  of 
these  warehousemen  is  a  public  or  qium  public  employment ;  that 
their  property  in  the  business  is  "  affected  with  a  public  interest," 
and  thereby  brought  under  that  general  power  of  control  which 
the  State  possesses  in  the  case  of  other  public  employments. 
Says  Mr.  Chief  Justice  Waite :  "  Under  these  powers  the  govern- 
ment regulates  the  conduct  of  its  citizens  one  towards  another, 
and  the  manner  in  which  each  shall  use  his  own  property,  when 
such  regulation  becomes  necessary  for  the  public  good.  In  their 
exei*cise  it  has  been  customaiy  in  England  from  time  immemorial, 
and  in  this  country  from  its  first  colonization,  to  regulate  ferries, 
common  carriers,  hackmen,  bakers,  millers,  wharfingers,  &c.,  and 
in  so  doing  to  fix  a  maximum  of  charge  to  be  made  for  services  ren- 
dered, accommodations  furnished,  and  articles  sold.  To  this  day 
statutes  are  to  be  found  in  many  of  the  States  upon  some  or  all 
these  subjects,  and  we  think  it  has  never  yet  been  successfully 
contended  that  such  legislation  came  within  any  of  the  constitu- 
tional prohibitions  against  interference  with  private  property."  * 
Some  of  the  cases  here  refeiTed  to  seem  plain  enough.  Ferries 
are  public  highways,  and  when  individuals  are  permitted  to  es- 
tablish them,  they  are  allowed  the  sovereign  prerogative  of 
charging  and  collecting  tolls  ;  and  tolls  can  never  be  taken  except 
by  permission  of  the  State,  which  generally  ought  to  and  does 

^  Mann  v.  People,  69  111.  80.  In  ^  Munn  v.  Illinois,  94  U.  S.  Rep. 
this  case,  Justices  McAllister  and  Scott  113,  125.  In  this  case,  Justices  Field 
dissented.  and  Strong  dissented. 
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upon  himself  a  public  employment,  with  special  privileges  which 
only  the  State  can  confer  upon  him,  the  case  is  clear  enough ; 
and  it  seems  to  have  been  the  view  of  both  courts  in  this  case, 
that  the  circumstances  were  such  as  to  give  the  warehousemen  in 
Chicago,  who  were  the  only  persons  affected  by  the  legislation, 
a  ** virtual"  monopoly  of  the  business  of  receiving  and  forward- 
ing the  grain  of  the  country  to  and  from  that  important  point, 
and  by  the  very  fact  of  monopoly  to  give  their  business  a  public 
character,  ajGTect  the  property  in  it  with  a  public  interest,  and 
render  regulation  of  charges  indispensable.^ 

The  phrase  ^^  affected  with  a  public  interest "  has  been  brought 
into  recent  discussions  from  the  treatise  De  Portibtis  Maris  of  Lord 
Hale,  where  the  important  passage  is  as  follows :  ^^  A  man  for  his 
own  private  advantage  may,  in  a  port  or  town,  set  up  a  wharf  or 
crane,  and  may  take  what  rates  he  and  his  customers  can  agree 
for  cranage,  wharfage,  housellage,  pesage ;  for  he  doth  no  more 
than  is  lawful  for  any  man  to  do,  viz.,  makes  the  most  of  his 
own.  If  the  king  or  subjedt  have  a  public  wharf  unto  which  all 
persons  that  come  to  that  port  must  come  and  unlade  or  lade 
their  goods  as  for  the  purpose,  because  they  are  the  wharves 
only  licensed  by  the  queen,  or  because  there  is  no  other  wharf 
in  that  port,  as  it  may  fall  out  where  a  port  is  newly  erected  ;  in 
that  case  there  cannot  be  taken  arbitrary  and  excessive  duties 
for  cranage,  wharfage,  pesage,  &c.,  neither  can  they  be  enhanced 
to  an  immoderate  rate ;  but  the  duties  must  be  reasonable  and 
moderate,  though  settled  by  the  king's  license  or  charter.  For 
now  the  whaif,  cmne,  and  other  conveniences  are  affected  with  a 
public  interest,  and  they  cease  to  be  Juris  privati  only ;,  as  if  a 
man  set  out  a  street  in  new  building  on  his  own  land  ;  it  is  now 
no  longer  bare  private  interest,  but  is  affected  by  a  public  in- 
terest." 

If  the  case  of  a  street  thrown  open  to  the  public  is  an  apt 


^  See  what  ifl  said  by  Breese,  Ch. 
J.,  in  69  III.  88-80,  and  by  Waite, 
Ch.  J.,  in  94  U.  S.  Rep.  131.  In 
Attorney-General  v.  Chicago,  &c. 
R.  R.  Co.,  86  Wis.  425,  689,  Chief 
Justice  Ryan,  in  his  very  able  opinion 
affirming  the  right  to  fix  railroad 
charges  by  amendment  to  charters 
vbich  reserved  the  power  of  amend- 


ment, intimated  decided  views  in 
favor  of  the  authority  under  the  gen- 
eral power  of  police.  That  right 
would  probably  be  claimed  on  the 
ground  that  railroads  receive  special 
privileges  from  the  State;  the  emi- 
nent domain  being  always  employed 
in  their,  favor,  and  sometimes  the 
power  of  taxation. 
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of  a  hostile  army,  or  any  other  great  public  calamity.^ 
Here  the  individual  is  in  no  degree  in  *  fault,  but  his  [*595] 
interest  must  yield  to  that  ^^  necessity  *'  which  ^^  knows 
no  law.'*  The  establishment  of  limits  within  the  denser  portions 
of  cities  and  villages,  within  which  buildings  constructed  of  in- 
flammable materials  shall  not  be  erected  or  repaired,  may  also,  in 
some  cases,  be  equivalent  to  a  destruction  of  private  property ; 
but  regulations  for  this  purpose  have  been  sustained  notwith- 
standing this  result.^  Wharf  lines  may  also  be  established  for  the 
general  good,  even  though  they  prevent  the  owners  of  water- 
fronts from  building  out  on  that  which  constitutes  private  prop- 
erty.^ And,  whenever  the  legislature  deem  it  necessary  to  the 
protection  of  a  harbor  to  forbid  the  removal  of  stones,  gravel,  or 
sand  from  the  beach,  they  may  establish  regulations  to  that  effect 
under  penalties,  and  make  them  applicable  to  the  owners  of  the 
soil  equally  with  other  persons.  Such  regulations  are  only  ^'a 
just  restraint  of  an  injurious  use  of  property,  which  the  legislature 
have  authority  "  to  impose.* 

So  a  particular  use  of  property  may  sometimes  be  forbidden, 
where,  by  a  change  of  circumstances,  and  without  the  fault  of  the 
owner,  that  which  was  once  lawful,  proper,  and  unobjectionable 
has  now  become  a  public  nuisance,  endangering  the  public  health 
or  the  public  safety.  Mill-dams  are  sometimes  destroyed  upon 
tiiis  ground ;  ^  and  churchyards  which  prove,  in  the  advance  of 


1  Saltpetre  Case,  12  Coke,  13; 
Mayor,  &c.  of  New  York  v.  Lord, 
IS  Wend.  129;  Rossell  v.  Mayor,  &c. 
oi  New  York,  2  Denio,  461 ;  Sorocco 
V.  Geary,  8  Cal.  69;'  Hale  v.  Law- 
rence, 1  Zab.  714;  American  Print 
Works  V.  Lawrence,  1  Zab.  248; 
Meeker  p.  Van  Rensselaer,  15  Wend. 
897;  McDonald  v.  Redwing,  18  Minn. 
88;  Philadelphia  v.  Scott,  81  Penn. 
St.  80;  Dillon,  Mun.  Corp.  §§  756- 
759.  And  see  Jones  v.  Richmond, 
18  Grat.  517,  for  a  case  where  the 
municipal  authorities  purchased  and 
took  possession  of  the  liquor  of  a 
city  about  to  be  occupied  by  a  cap- 
turing military  force,  and  destroyed 
it  to  prevent  the  disorders  that  might 
be  anticipated  from  free  access  to  in- 
toxicating drinks  under  the  circum- 


stances. And  as  to  appropriation  by 
military  authorities,  see  Harmony  v. 
Mitchell,  1  Blatch.  549;  s.  c.  in  error, 
18  How.  115. 

*  Respublica  v.  Duquet,  2  Yeates, 
498;  Wadleigh  r.  Gilman,  8  Fairf. 
408;  Brady  t;.  Northwestern  Ins.  Co., 
11  Mich.  425;  Vanderbilt  v.  Adams, 
7  Cow.  852,  per  Woodujorthj  J. 

*  Commonwealth  v.  Alger,  7  Cush. 
58.  See  Hart  v.  Mayor,  &c,  of  Al- 
bany, 9  Wend.  571. 

*  Commonwealths. Tewksbury,  11 
Met.  55.  A  statute  which  prohibited 
the  having  in  possession  of  game  birds 
after  a  certain  time,  though  killed 
within  the  lawful  time,  was  sustained 
in  Phelps  v.  Racey,  60  N.  Y.  10. 

»  Miller  v,  Craig,  8  Stockt.  175. 
And  offensive  manufactures  may  be 
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or  sale  of  indecent  hooks  or  pictures,  and  cause  their  destruction 
if  seized ;  or  prohibit  or  regulate  the  places  of  amusement  that 
may  be  resorted  to  for  the  purpose  of  gaming;  ^  or  forbid  alto- 
gether the  keeping  of  implements  made  use  of  for  unlawful 
games ;  or  prevent  the  keeping  and  exhibition  of  stallions  in 
public  places.^ 

So  the  markets  are  regulated,  and  particular  articles  allowecl 
to  be  sold  in  particular  places  only,^  or  after  license ;  ^  weights 
and  measures  are  established,  and  dealers  compelled  to  conform 
to  the  fixed  standards  under  penalty,^  and  persons  following  par- 
ticular occupations  of  a  nature  requiring  special  public  supervi- 
sion, such  as  auctioneers,  draymen,  hackmen,  hucksters, victuallers, 
and  the  like,  are  required  to  take  out  licenses,  and  to  conform  to 
such  rules  and  regulations  as  are  deemed  important  for  the  public 
convenience  and  protection.^     These  instances  are  more  than 


^  Tanner  o.  Trustees  of  Albion,  5 
Hill,  121;  Commonwealth  v.  Colton, 
S  Gray,  488;  State  v.  Hay,  29  Me. 
457;  State  v.  Freeman,  38  N.  H.  426. 

*  Nolin  r.  Mayor  of  Franklin,  4 
Yerg.  163.  A  city  may  forbid  the 
keeping  of  swine  within  its  densely 
settled  portions.  Commonwealth  v. 
Patch,  97  Mass.  221.  Or  slaughter- 
houses. Watertown  v.  Mayo,  109 
Mass.  315.  Compare  Blydenburg  v. 
Miles,  89  Conn.  485.  Or  any  other 
business  noxious  or  dangerous  to  the 
public  or  any  portion  thereof.  Tay- 
lor V.  State,  35  Wis.  298. 

*  In  Louisana  it  has  been  held  com- 
petent to  prohibit  private  markets 
within  a  certain  distance  of  the  pub- 
lic market.  New  Orleans  v,  Stafford, 
27  La.  Ann.  417. 

«  Nightingale's  Case,  11  Pick.  168; 
Buffalo  V.  Webster,  10  Wend.  99; 
Bush  V.  Seabury,  8  Johns.  418;  Ash 
V.  People,' 11  Mich.  347;  State  v. 
Leiber,  11  Iowa,  407;  Le  Claire  v, 
Davenport,  13  Iowa,  210;  White  o. 
Kent,  11  Ohio,  n.  s.  550;  Green 
V,  Carson,  10  Bush,  64.  The  power 
is  continuing,  and  markets  once  es- 
tablished may  be  changed  at  the 
optioii  of  the  authorities,  and  they 


cannot  even  by  contract  deprive  them- 
selves of  this  power.  Gale  v.  Kala- 
mazoo, 23  Mich.  344;  Gall  v,  Cincin- 
nati, 18  Ohio,  N.  s.  563;  Cougot  v. 
New  Orleans,  16  La.  Ann.  21.  A 
constitutional  provision  forbidding  the 
General  Assembly  granting  **  to  any 
citizen,  or  class  of  citizens,  privileges 
or  immunities  which  upon  the  same 
terms  shall  not  equally  belong  to  all 
citizens,*'  does  not  preclude  the  li- 
censing of  the  sale  of  intoxicating 
drinks  by  males  only.  Blair  v.  Kil- 
patrick,  40  Ind.  315. 

^  Guillotte  V.  New  Orleans,  12  La. 
Ann.  432;  Page  t;.  Fazackerly,  36 
Barb.  392;  Raleigh  v.  Sorrell,  1 
Jones,  L.  49;  Gaines  t;.  Coates,  51 
Miss.  335 ;  Dillon,  Mun.  Corp.  §§  323, 
324,  and  cases  cited. 

*  Commonwealth  v,  Stodder,  2 
Cush.  562 ;  MorrUl  o.  State,  38  Wis. 
428;  8.  c.  20  Am.  Rep.  12;  Dillon, 
Mun.  Corp.  §§  291-296.  As  to  li- 
cense fees,  and  when  they  are  taxes, 
see  ante,  pp.  *201,  *495;  Mayor,  &c. 
of  MobUe  t;.  Yuille,  3  Ala.  139.  The 
sale  of  pure  milk  and  pure  water 
mixed  may  be  made  a  penal  offence. 
Commonwealth  v.  Waite,  11  Allen, 
264.      As  to  market  regulations  in 
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♦CHAPTER  XVII. 


[♦  698J 


THE  EXPRESSION  OF  THE  POPULAB  WILL. 

Although  by  their  constitutions  the  people  have  delegated 
the  exercise  of  sovereign  powers  to  the  several  departments,  they 
have  not  thereby  devested  themselves  of  the  sovereignty.  They 
retain  in  their  own  hands,  so  far  as  they  have  thought  it  needful 
to  do  so,  a  power  to  control  the  governments  they  create,  and  the 
three  departments  are  responsible  to  and  subject  to  be  ordered, 
directed,  changed,  or  abolished  by  them.  But  this  control  and 
direction  must  be  exercised  in  the  legitimate  mode  previously 
agreed  upon.  The  voice  of  the  people,  in  their  sovereign  capac- 
ity, can  only  be  of  legal  force  when  expressed  at  the  times  and 
under  the  conditions  which  they  themselves  have  prescribed  and 
pointed  out  by  the  constitution,  or  which,  consistently  with  the 
constitution,  have  been  prescribed  and  pointed  out  for  them  by 
statute  ;  and  if  by  any  portion  of  the  people,  however  large,  an 
attempt  should  be  made  to  interfere  with  the  regular  working  of 
the  agencies  of  government  at  any  other  time  or  in  any  other 
mode  than  as  allowed  by  existing  law,  either  constitutional  or 
statutory,  it  would  be  revolutionary  in  character,  and  must  be 
resisted  and  repressed  by  the  officers  who,  for  the  time  being,  rep- 
resent legitimate  government.^ 


^  **  The  maxim  which  lies  at  the 
foundation  of  our  government  is  that 
all  political  power  originates  with  the 
people.  But  since  the  organization  of 
government  it  cannot  be  claimed  that 
either  the  legislative,  executive,  or 
judicial  powers,  either  wholly  or  in 
part,  can  be  exercised  by  them.  By 
the  institution  of  government,  the 
people  surrender  the  exercise  of  all 
these  sovereign  functions  of  govern- 
ment to  agents  chosen  by  themselves, 
who  at  least  theoretically  represent 


the  supreme  will  of  their  constituents. 
Thus  all  power  possessed  by  the  peo- 
ple themselves  is  given  and  centred 
in  their  chosen  representatives.'' 
Davis f  Ch.  J.,  in  Gibson  v.  Mason, 
5  Nev.  291.  See  Luther  v,  Borden, 
7  How.  1. 

Under  some  of  the  constitutions 
certain  votes  can  only  be  carried  by  a 
majority  of  the  electors  voting  favor- 
ably. This  must  be  understood  to 
mean  a  majority  of  those  voting  at 
the  election  on  any  question  then  sub- 


1 
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the  fifteenth  amendment  forbids  denying  to  citizens  the  right  to 
vote  on  account  of  race,  color,  or  previous  condition  of  servitude. 
Participation  in  the  elective  franchise  is  a  privilege  rather  than  a 
right,  and  it  is  granted  or  denied  on  grounds  of  general  policy  ; 
the  prevailing  view  being  that  it  should  be  as  general  as  possible 
consistent  with  the  public  safety.  Aliens  are  generally  excluded, 
though  in  some  States  they  are  allowed  to  vote  after  residence  for 
a  specified  period,  provided  they  have  declared  their  intention  to 
become  citizens  in  the  manner  prescribed  by  law.  The  fifteenth 
amendment,  it  will  be  seen,  does  not  forbid  denying  the  franchise 
to  citizens  except  upon  certain  specified  grounds,  and  it  is  mat- 
ter of  public  history  that  its  purpose  was  to  prevent  discrimi- 
nations in  this  regard  as  against  persons  of  African  descent. 
Minors,  who  equally  with  adult  persons  are  citizens,  are  still  ex- 
cluded, as  ai*e  also  women,^  and  sometimes  persons  who  have 
been  convicted  of  infamous  crimes.^  In  some  States  laws  will  be 
found  in  existence  which,  either  generally  or  in  particular  cases, 
deny  the  right  to  vote  to  those  persons  who  lack  a  specified  prop- 
erty qualification,  or  who  do  not  pay  taxes.  In  some  States  idiots 
and  lunatics  are  also  expressly  excluded ;  and  it  has  been  sup- 
posed that  these  unfortunate  classes,  by  the  common  political  law 
of  England  and  of  this  country,  were  excluded  with  women,  mi- 
nors, and  aliens  from  exercising  the  right  of  suffrage,  even  though 
not  prohibited  therefrom  by  any  express  constitutional  or  statu- 
tory provision.**     Wherever  the  constitution  has  prescribed  the 

^  See  Opinions  of  Justices,  62  Me.  Nebraska,      Nevada,     New    Jersey, 

596;   Kohrbacher  o.  Mayor  of  Jack-  Ohio,  Oregon,  Rhode  Island,  South 

son,  51  Miss.  735;  Spencer  v.  Board  Carolina,    Virginia,   West  Virginia, 

of  Registration,  IMc Arthur,  169;  Van  and    Wisconsin.       Convicted    felons 

Valkenburg  v.  Brown,  43  Cal.   43;  are  excluded  in  Alabama,  Arkansas, 

Minor  v,  Uappersett,  21  Wall.  162.  California,    Connecticut,     Delaware, 

>  Story  on  Const.  (4th  ed.)  §  1972.  Florida,  Illinois,  Iowa,  Kansas,  Ken- 

*  See    Cushing's    Legislative    As-  tucky,  Louisiana,  Maryland,  Minne- 

semblies,  §  24.     Also  §  27,  and  notes  sota,  Mississippi,  Nebraska,  Nevada, 

referring  to    legislative  cases.     Mc-  New  Jersey,  North  Carolina,  Oregon, 

Crary«  Law  of  Elections,  §§  50,  73.  Rhode  Island,  Texas,  Virginia,  West 

Drunkenness  is  regarded  as  tempo-  Virginia,   and   Wisconsin.      Persons 

rary    insanity.      Ibid.      Idiots    and  under  guardianship  are  excluded   in 

insane     persons     are    excluded    in  Florida,   Kansas,  Maine,  Massachu- 

Alabama,  Arkansas,  California,  Dela-  setts,  Minnesota,  Rhode  Island,  and 

ware,  Florida,  Iowa,  Kansas,  Mary-  Wisconsin.      Paupers    are   excluded 

land     (provided     they    are     under  in  Delaware,  Maine,  Massachusetts, 

guardianship    as    such),    Minnesota,  New  Jersey,  Rhode  Island,  and  West 

48 
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A  person's  residence  is  the  place  of  his  domicile,  or  the  place 
where  his  habitation  is  Rxed  without  any  present  intention  of 
removing  therefrom.^  The  words  "inhabitant,"  "citizen,"  and 
"  resident,"  as  employed  in  different  constitutions  to  define  the 
qualifications  of  electors,  mean  substantially  the  same  thing; 
and  one  is  an  inhabitant,  resident,  or  citizen  at  the  place  where 
he  has  his  domicile  or  home.^  Every  person  at  all  times  must  be 
considered  as  having  a  domicile  somewhere,  and  that  which  he 
has  acquired  at  one  place  is  considered  as  continuing  until  an- 
other is  acquired  at  a  different  place.  It  has  been  held  that  a 
student  in  an  institution  of  learning,  who  has  residence  there  for 
purposes  of  instruction,  may  vote  at  such  place,  provided  he  is 
emancipated  from  his  father^s  family,  and  for  the  time  has  no 
home  elsewhere.*     Temporary  absence  from  one's  home,  with 

37  Vt.  665.    There  are  now  constitu-  and  depend  much  upon  the  same  evi- 

tional  provisions  in  New  York,  Mich-  dence  —  are  attended  with  more  diffi- 

igan,   Missouri,    Connecticut,   Mary-  culty  than  almost  any  other  which 

land,   Elansas,    Mississippi,   Nevada,  are  presented  for  adjudication.     No 

Rhode    Island,     and     Pennsylvania,  exact  definition  can  be  given  of  domi- 

which  permit  soldiers  in  actual  ser-  cile;  it  depends  upon  no  one  fact  or 

vice  to  cast  their  votes  where  they  combination   of  circumstances;    but, 

may  happen  to  be  stationed  at  the  from  the  whole    taken  together,   it 

time  of  voting.     It  may  also  be  al-  must  be  determined  in  each  particu- 

lowed  in  Ohio.     Lehman  r.  McBride,  lar  case.     It  is  a  maxim  that  every 

15  Ohio,  N.  8.  573.  man  must    have    a    domicile   some- 

^  Putnam  v.   Johnson,   10    Mass.  where,  and  also  that  he  can  have  but 

488;    Rue    High's     Case,    2    Doug.  one.     Of  course,  it  follows  that  his 

(Mich.)   523;    Fry*s    Election   Case,  existing  domicile  continues  until  he 

71  Penn.  St.  302 ;  s.  c.  10  Am.  Rep.  acquires  another ;  and  vice  versa,  by 

698;  Church  v,  Rowell,  49  Me.  367;  acquiring  a  new  domicile   he  relin- 

Littlefield    v.  Brooks,   50  Me.   475;  quishes  his  former  one.     From  this 

Parsons  v.  Bangor,  61  Me.  457 ;  Ar-  view  it  is  manifest  that  very  slight 

nold  V.  Davis,  8  R.  I.  341 ;  Dale  v,  circumstances  must  often  decide  the 

Irwin,    78    HI.    170;    Story,    Confl.  question.    It  depends  upon  the  pre- 

Laws,  §  43.  ponderance  of  the  evidence  in  favor 

'  Cushing*8  Law  and  Practice  of  of  two  or  more  places;   and  it  may 

Legislative  Assemblies,  §  36.  often  occur  that  the  evidence  of  facts 

*  Putnam  v.  Johnson,  10  Mass.  tending  to  establish  the  domicile  iu 
488;^  Lincoln  v,  Hapgood,  11  Mass.  one  place  would  be  entirely  conclu- 
350;  Wilbraham  o.  Ludlow,  99  sive,  were  it  not  for  the  existence  of 
Mass.  587;  Dale  v.  Irwin,  78  111.  170.  facts  and  circumstances  of  a  still 
A  different  conclusion  is  arrived  at  in  more  conclusive  and  decisive  char- 
Pennsylvania.  Fry's  Election  Case,  acter,  which  fix  it  beyond  question 
71  Penn.  302.  **  The  questions  of  in  another.  So,  on  the  contrary, 
residence,  inhabitancy,  or  domicile  —  very  slight  circumstances  may  fix 
for  although  not  in  all  respects  pre-  one's  domicile,  if  not  controlled  by 
cisely  the  same,  they  are  nearly  so,  more  conclusive  facts  fixing  it  in  an- 


^Hil! 
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entitled  to  the  privilege  to  exercise  it  freely  and  securely,  and  ex- 
clude all  who  are  not  entitled  from  improper  participation  therein. 
For  this  purpose  the  times  of  holding  elections,  the  manner  of 
conducting  them  and  of  ascertaining  the  result,  are  prescribed, 
and  heavy  penalties  are  imposed  upon  those  who  shall  vote  ille- 
gally, or  instigate  others  to  do  so,  or  who  shall  attempt  to  pre- 
clude a  fair  election  or  to  falsify  the  result.  The  propriety,  and 
indeed  the  necessity,  of  such  regulations  are  undisputed.  In  some 
of  the  States  it  has  also  been  regarded  as  important  that  lists  of 
voters  should  be  prepared  before  the  day  of  election,  in  which 
should  be  registered  the  name  of  every  person  qualified  to  vote. 
Under  such  a  regulation,  the  officers  whose  duty  it  is  to  admin- 
ister the  election  laws  are  enabled  to  proceed  with  more  delibera- 
tion in  the  discharge  of  their  duties,  and  to  avoid  the  haste  and 
confusion  that  must  attend  the  determination  upon  election  day 
of  the  various  and  sometimes  difficult  questions  concerning  the 
right  of  individuals  to  exercise  this  important  franchise.  Elec- 
tors, also,  by  means  of  this  registry,  are  notified  in  advance  what 
persons  claim  the  right  to  vote,  and  are  enabled  to  make  the 
necessary  examination  to  determine  whether  the  claim  is  well 
founded,  and  to  exercise  the  right  of  challenge  if  satisfied  any 
person  registered  is  unqualified.  When  the  constitution  has  es- 
tablished no  such  rule,  and  is  entirely  silent  on  the  subject,  it  has 
sometimes  been  claimed  that  the  statute  requiring  voters  to  be 
registered  before  the  day  of  election,  and  excluding  from  the 
right  all  whose  names  do  not  appear  upon  the  list,  was  unconsti- 
tutional and  void,  as  adding  another  test  to  the  qualifica- 
tions of  electors  which  the  constitution  *  has  prescribed,  [*  602] 
and  as  having  the  effect,  where  electors  are  not  registered, 
to  exclude  from  voting  persons  who  have  an  absolute  right  to 
that  franchise  by  the  fundamental  law.^  This  position,  however, 
has  not  been  generally  accepted  as  sound  by  the  courts.  The 
provision  for  a  registry  deprives  no  one  of  his  right,  but  is  only 
a  reasonable  regulation  under  which  the  right  may  be  exercised.' 

1  See  Page  v,  Allen,  58  Penn.  St.  ^  Capen  v.  Foster,  12  Pick.  485 ; 

338.     The  Supreme  Court  of   Penn-  People  v.  Kopplekom,  16  Mich.  342; 

sylvania  held  the  contrary  in  Patter-  State  t;.  Bond,  38  Mo.  425;  State  v, 

son  V,  Barlow,  60  Penn.  St.  54,  which  Hilmantel,  21  Wis.  566;  State  v,  Ba- 

case  is  in  harmony  with  those  cited  in  ker,  38  Wis.  71;  Byler  v.  Asher,  47 

the  next  note.  111.   101 ;    Edmonds  v.   Banbury,  28 
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Such  regulations  must  always  have  been  within  the  power  of  the 
legislature,  unless  forbidden.  Many  resting  upon  the  same  prin- 
ciple are  always  prescribed,  and  have  never  been  supposed  to  be 
open  to  objection.  Although  the  constitution  provides  that  all 
male  citizens  twenty-one  years  of  age  and  upwards  shall  be  en- 
titled to  vote,  it  would  not  be  seriously  contended  that  a  statute 
which  should  require  all  such  citizens  to  go  to  the  established 
place  for  holding  the  polls,  and  there  deposit  their  ballots,  and 
not  elsewhere,  was  a  violation  of  the  constitution,  because  pre- 
scribing an  additional  qualification,  namely,  the  presence  of  the 
elector  at  the  polls.  All  such  reasonable  regulations  of  the  con- 
stitutional right  which  seem  to  the  legislature  important  to  the 
preservation  of  oi-der  in  elections,  to  guard  against  fraud,  undue 
influence,  and  oppression,  and  to  preserve  the  purity  of  the  ballot- 
box,  are  not  only  within  the  constitutional  power  of  the  legisla- 
ture, but  are  commendable,  and  at  least  some  of  them  absolately 
essential.  And  where  the  law  requires  such  a  registry,  and  fo^ 
bids  the  reception  of  votes  from  any- persons  not  registered,  an 
election  in  a  township  where  no  such  registry  has  ever  been  made 
will  be  void,  and  cannot  be  sustained  by  making  proof  that  none 
in  fact  but  duly  qualified  electors  have  voted.  It  is  no  answer 
that  such  a  rule  may  enable  the  registiy  officers,  by  neglecting 
their  duty,  to  disfranchise  the  electors  altogether ;  the  remedy  of 
the  electors  is  by  proceedings  to  compel  the  performance  of  the 
duty  ;  and  the  statute,  being  imperative  and  mandatory,  cannot 
be  disregarded.^  The  danger,  however,  of  any  such  misconduct 
on  the  part  of  officers  is  comparatively  small,  when  the  duty  is 
intrusted  to  those  who  are  chosen  in  the  locality  where  the  reg- 
istry is  to  be  made,  and  who  are  consequently  immediately  re- 
sponsible to  those  who  are  interested  in  being  registered. 

All  regulations  of  the  elective  franchise,  however,  must  be  rea- 
sonable, uniform,  and  impartial;   they  must  not  have  for  their 

Iowa,  270;  Ensworth  r.  Albin,  46  Mo.  to  attend  to  the  registry,  voters  may 

450.     As  to  the  conclusiveness  of  the  be  disfranchised.      Ibid.      Ensworth 

registry,  see  Hyde  v.  Brush,  34  Conn.  v.  Albin,  46  Mo.  450.     But  informal- 

454.  ities  in  a  registry  will  not  vitiate  it, 

^  People  V.  Kopplekom,  16  Mich,  and   canvassers    cannot    reject  Tot<?s 

842;  Zeiler  r.  Chapman,  54  Mo.  502;  because   of   them.      State  f.  Baker, 

Nefzger  r.  Davenport,  &c.  R.  R.  Co.,  38  Wis.  71.     That  a  board  of  regi^- 

36  Iowa,  642.     The  law  does  not  be-  tration    has    judicial    functioiw.  s^ 

come  unconstitutional,  because  of  the  Fansler  r.    Parsons.  6  W.  Va.  486; 

^act  that,  by  the  neglect  of  the  officers  8.  c.  20  Am.  Rep.  431. 
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purpose  directly  or  indirectly  to  deny  or  abridge  the  constitu- 
tional right  of  citizens  to  vote,  or  unnecessarily  to  impede  its 
exercise ;  if  they  do,  they  must  be  declared  void.* 

In  some  other  cases  preliminary  action  by  the  public  authorities 
may  be  requisite  before  any  legal  election  can  be  held. 
If  an  *  election  is  one  which  a  municipality  may  hold  or  [*  603] 
not  at  its  option,  and  the  proper  municipal  authority  de- 
cides against  holding  it,  it  is  evident  that  individual  citizens  must 
acquiesce,  and  that  any  votes  which  may  be  cast  by  them  on  the 
assumption  of  right  must  be  altogether  nugatory.^  The  same 
would  be  true  of  an  election  to  be  held  after  proclamation  for  that 
purpose,  and  which  must  fail  if  no  such  proclamation  has  been 
made.^  Where,  however,  both  the  time  and  the  place  of  an  elec- 
tion are  prescribed  by  law,  every  voter  has  a  right  to  take  notice 
of  the  law,  and  to  deposit  his  ballot  at  the  time  and  place  ap- 
pointed, notwithstanding  the  officer,  whose  duty  it  is  to  give 
notice  of  the  election,  has  failed  in  that  duty.  The  notice  to  be 
thus  given  is  only  additional  to  that  which  the  statute  itself  gives, 
and  is  prescribed  for  the  purpose  of  greater  publicity ;  but  the 
right  to  hold  the  election  comes  from  the  statute,  and  not  from 
the  official  notice.  It  has  therefore  been  frequently  held  that 
when  a  vacancy  exists  in  an  office,  which  the  law  requires  shall 
be  filled  at  the  next  general  election,  the  time  and  place  of  which 


1  Capen-v.  Foster,  12  Pick.  488; 
Monroe  o.  Collins,  17  Ohio,  n.  s.  665. 
Under  the  Constitution  of  Ohio,  the 
right  of  suffrage  is  guaranteed  to 
**  white  male  citizens; "  and  by  a  long 
series  of  decisions  it  was  settled  that 
persons  having  a  preponderance  of 
white  blood  were  **  white  "  within  its 
meaning.  It  was  also  settled  that 
judges  of  election  were  liable  to  an 
action  for  refusing  to  receive  the  vote 
of  a  qualified  elector.  A  legislature 
unfriendly  to  the  construction  of  the 
constitution  above  stated  passed  an 
act  which,  while  prescribing  penalties 
against  judges  of  election  who  should 
refuse  to  receive  or  sanction  the  re- 
jection of  a  ballot  from  any  person, 
knowing  him  to  have  the  qualifica- 
tions of  an  elector «  concluded  with 
a  proviso  that  the  act  and  the  penal- 


ties thereto  *'  shall  not  apply  to  clerks 
or  judges  of  election  for  refusing  to 
receive  the  votes  of  persons  having 
a  distinct  and  visible  admixture  of 
African  blood,  nor  shall  they  be  lia- 
ble to  damages  by  reason  of  such 
rejection."  Other  provisions  of  the 
act  plainly  discriminated  against  the 
class  of  voters  mentioned,  and  it  was 
held  to  be  clearly  unreasonable,  par- 
tial, calculated  to  subvert  or  impede 
the  exercise  of  the  right  of  suffrage 
by  this  class,  and  therefore  void. 
Monroe  v,  Collins,  supra, 

^  Opinions  of  Judges,  7  Mass.  525; 
Opinions  of  Judges,  15  Mass.  537. 

«  People  V.  Porter,  6  Cal.  26;  Mc- 
Kune  r.  Weller,  11  Cal.  49;  People 
V.  Martin,  12  Cal.  409;  Jones  v.  State, 
1  Kan.  273;  Barry  v.  Lauck,  5  Cold. 
588. 
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sra  fixed,  and  that  notice  of  the  general  election  shall  also  specify 
the  vacancy  to  be  filled,  an  election  at  that  time  and  place  to  Gil 
the  Tacancy  will  be  valid,  notwithstanding  the  notice  is  not  given; 
and  BQch  election  cannot  be  defeated  by  showing  that  a  small 
portion  only  of  the  electors  were  actually  aware  of  the  vacBticj, 
or  cast  their  votes  to  fill  it.^  But  this  would  not  be  the  caseii 
either  the  time  or  the  place  were  not  fixed  by  law,  so  that  nutiu 
became  essential  for  that  purpose.^ 

[■  604]  ■  The  Manner  of  Exercising  the  Right, 

The  mode  of  voting  in  this  country,  at  all  general  elections,  \i 
almost  universally  by  ballot.^     "  A  ballot  may  be  defined  to  be  » 

■  Peopis  D.  CowIeB,  13  N.  Y.  SM>;  trusteei,  but  for  the  firat  t«imi)>9 
People  D.  BKnahm,  8  Cal.  477;  State  meeting  fifteen  days' notice  wasmrfo 
F.  Jones,  19  Ind.  356:  People  c.  Hart-  requisite  An  election  wm  holdai, 
well,  12  Mich.  508;  Dishon  v.  Smith,  assumed  to  be  under  the  actinqn» 
10  lunra,  212 :  State  tr.  Orvts.  20  Wis.  tion  ;  but  no  notice  was  given  of  it, 
235;  Stal«  v.  Goptzc,  22  Wis.  383.  except  by  the  circulation,  on  tbe 
The  case  of  Foster  d.  Scarff,  15  morning  of  the  election,  of  m  eilf»  i 
Ohio,  N.  8.  532,  would  aeera  to  be  newspaper  containing  a  notice  thri  i 
contra.  A  general  election  was  t-o  be  an  election  would  be  held  on  that  iij  < 
held,  at  which  hj  law  an  existing  at  a  specified  place.  It  was  held  Ihil  | 
vacoflcy  in  the  office  of  Judge  of  Pro-  the  election  was  void.  The  set  can- 
bate  was  r«quirad  to  he  filled.  The  templnted  funt  notice  be(ap.»  auj 
sheriff,  however,  omitted  all  mention  legal  vote  eoald  be  taken,  ud  ^ 
of  this  office  in  his  notice  of  election,  which  waa  given  could  not  be  coo- 
and  the  voters  generally  were  not  sidered  any  notice  at  all.  Thiscsw 
aware  that  a  vacancy  was  to  he  filled,  differs  from  all  of  those  above  ciUd, 
Nominations  were  made  for  the  other  where  vacancies  were  to  be  filled  it 
offices,  but  none  for  this,  but  a  can-  a  general  election,  and  when  the  b* 
didate  presented  himself  for  whom  itself  would  give  to  the  electors  ill 
less  than  a  fourth  of  the  voters  taking  the  information  which  was  nqninlt. 
part  in  the  election  cast  ballots.  It  In  this  case,  althongh  the  tiuM  m 
was  held  that  the  election  to  fill  the  fixed,  the  place  was  not;  and,  if  t 
vacancy  was  void.  notice  thus  drcnlated  on  the  n)oniii>( 

■  State  V.  Young,  4  Iowa,  561.  of  election  could  be  held  iufflcieiiti  >t 
An  act  had  been  passed  for  the  in-  might  well  happen  that  the  ekelon 
corporation  of  the  city  of  Washington,  geneially  would  fail  to  be  infwlDad, 
and  by  its  terms  it  was  to  he  sub-  so  that  their  right  to  vote  might  b« 
mitted  to  the  people  on  the  16tb  of  exercised.  See  also  Barry  ».  Lanck, 
the  following  February,  for  their  5  Cold.  688.  That  where  tite  h* 
acceptance  or  rejection,  at  an  election  provides  for  holding  an  eleetioa  ui 
to  be  called  and  holden  in  the  same  one  is  duly  called,  equity  has  no  *■* 
manner  as  township  elections  under  thority  to  enjoin  it,  see  Wattoo  t. 
the  general  law.    The  time  of  notice  Develing,  81  111.  201. 

for  the  regular  township  elections  *  The  ballot  was  also  adi^lMl  >■ 
was,  by  law,  to  he  determined  by  the     England  in  1872. 
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piece  of  paper  or  other  suitable  material,  with  the  name  written 
or  printed  upon  it  of  the  person  to  be  voted  for ;  and  where  the 
suffitiges  are  given  in  this  form,  each  of  the  electors  in  person 
deposits  such  a  vote  in  the  box,  or  other  receptacle  provided  for 
the  purpose,  and  kept  by  the  proper  oflScers."  ^  The  distinguish- 
ing feature  of  this  mode  of  voting  is,  that  every  voter  is  thus 
enabled  to  secure  and  preserve  the  most  complete  and  inviolable 
secrecy  in  regard  to  the  persons  for  whom  he  votes,  and  thus 
escape  the  influences  which,  under  the  system  of  oral  sufifrages, 
may  be  brought  to  bear  upon  him  with  a  view  to  overbear  and 
intimidate,  and  thus  prevent  the  real  expression  of  public  sen- 
timent.^ 

*  In  order  to  secure  as  perfectly  as  possible  the  benefits  [*  605] 
anticipated  from  this  system,  statutes  have  been  passed, 

in  some  of  the  States,  which  prohibit  ballots  being  received  or 
counted  unless  the  same  are  written  or  printed  upon  white  paper, 
without  any  marks  or  figures  thereon  intended  to  distinguish  one 
baUot  from  another.'    These  statutes  are  simply  declaratory  of  a 

^  Cush.  Leg.  Asfiemb.  §  103.  for  that  purpose  which  of  these  tab- 

*  **  In  this  coantry,  and  indeed  in  lets  he  pleased,  and  they  were  after- 
every  coantry  where  officers  are  wards  taJcen  out  and  counted.  Cicero 
elecUve,  different  modes  have  been  defines  tablets  to  be  little  billets,  in 
adopted  for  the  electors  to  signify  which  the  people  brought  their  suf- 
their  choice.  The  most  common  f  rages.  The  clause  in  the  constitution 
modes  have  been  either  by  voting  directing  the  election  of  the  several 
viva  voeey  that  is,  by  the  elector  openly  State  officers  was  undoubtedly  in- 
naming  the  person  he  designates  for  tended  to  provide  that  the  election 
the  office,  or  by  ballot,  which  is  de-  should  be  made  by  this  mode  of  votiug 
positing  in  a  box  provided  for  the  to  the  exclusion  of  any  other.  In  this 
purpose  a  paper  on  which  is  the  name  mode  the  freemen   can  individually 

*  of  the  person  he  intends  for  the  office,  express  their  choice,  without  being 
The  principal  object  of  this  last  mode  under  the  necessity  of  publicly  de- 
is  to  enable  the  elector  to  express  his  daring  the  object  of  their  choice ; 
opinion  secretly,  without  being  sub-  their  collectiye  voice  can  be  easily 
ject  to  be  overawed,  or  to  any  ill- will  ascertained,  and  the  evidence  of  it 
or  persecution  on  account  of  his  vote  transmitted  to  the  place  where  their 
for  either  of  the  candidates  who  may  votes  are  to  be  counted,  and  the  result 
be  before  the  public.  The  method  of  declared  with  as  little  inconvenience 
voting  by  tablets  in  Rome  was*  an  as  possible."  Temple  v.  Mead,  4  Yt. 
example  of  this  manner  of  voting.  541.  In  this  case  it  was  held  that  a 
There  certain  officers  appointed  for  printed  ballot  was  within  the  meaning 
that  purpose,  called  Diribitores,  de-  of  the  constitution  which  required  all 
livered  to  each  voter  as  many  tablets  ballots  for  certain  State  officers  to  be 
as  there  were  candidates,  one  of  whose  **  fairly  written. "  To  the  same  effect 
names  was  written  upon  every  tablet,  is  Henshaw  v.  Foster,  9  Pick.  312. 
The  Toter  put  into  a  chest  prepared  *  See  People    v.   Kilduff,   15  HI. 
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mnfttitntional  principle  that  inheres  in  the  ^yKian  of  ▼«>dns  br 
ballot,  and  which  oa^iit  to  be  inTioIable  whether  declared  or  not 


Wi,    In  thLi  <a«&  it  wm  IkM  cfaas  she  been  known  luA  vaadtsrSBnoA  £aren- 
tfonmrjti  lic^A  oa  nxM  pafer  did  nci  tories.     The  ttnn  ballot,  m  dnf- 
ntkdftT  the  halkci  roid.      See    abo  natm^  ai  mode  of  eleetxnit.  wai  tki 
DrnHner  v.   SUfe.  ^   Ind.   9'ji?.  in  well  aacstaned  and  cLenrij  deiaed. 
which  it  waa  dteuied  that  a  eaptioa  The  eniinait  franuBS  of  the  caaaA- 
to  the  ti#^k<>:t  folded  inside  waa  nn-  totioa  eertaxniT  cmplcyed  this  tan 
ohjecti/>naLIe,     To  the  same  effect  is  with  a  inll  knowIedz»  of  it»  oKUiog. 
Millholland  r    Brrant.  9>  hid.  9^.  ManT  of  the  Boat  ^fiKincnbed  wb- 
A   ballot  on^t  not  to  be   rejected  ben  of  the  eonacitnttaaal  ccnvcntMio 
becaoae  it  diffen  from  the  re^Iasions  id  l^iO  were  membeis  of  the  k|:i»- 
pruKribed    bj  the  code  aa  to  size.  latnre  of   I^m^.  the  first   that  flKt 
paper,  tjpe.  kc.     Kirk  r.  Rhoads.  4fS  nnder  the  present  cmiatitntion.    Unl 
Tal.  998.    Thepreaidini^olBcenofthe  ther  regarded  the  baOoc  mleni  » 
election  are  the  sole  jodgea  of  what  ia  securing  iniiolable  aecrccr.  u  cktriy 
a  **distingnish]ng  mark  "  on  a  ballot,  shown  bj  the  following  law.  vhich 
where  snch  a  mark  is  forbidden :  and  ther  then  helped  to  enact:  ^  If  ant 
ballots  which  they  hare  receiTcd  and  jndge.  inspector,  clerk,  or  other  oA- 
connted    cannot    be    rejected    after-  cer  of  an  eleetioa.  shall  open  or  nark, 
wards  by  the  Goremor  and  Cooncil.  by  folding  or  otherwise,  any  tidret 
r>pinions  of  Jndges,  45  Me.  602.    In  presented  by  snch    elector   at  such 
Williams   r.   Stein.  38  Ind.  00.  the  election,  or  attempt  to  find  out  the 
Supreme  Conrt  of  Indiana  declared  names  thereon,  or  suffer  the  tame  to 
to  be  Toid  the  following  enactment:  be  done  by  any  other  person,  befofe 
'*  It  shall  be  the  duty  of  the  inspector  such  ticket  is  deposited  in  the  bsUot- 
of  any  election  held  in  this  State,  on  box.   he   shall   be  fined  in  an?  «nn 
receiving  the  ballot  of  any  voter,  to  not  exceeding  one  hundred  dollars.' 
have  the  same  numbered  with  figures.  2  G.  &  H.  473,  sec,  60.     If  the  con- 
on   the   out8ide   or  back   thereof,  to  stitntion  secures  to  the  voter,  in  pop- 
correspond   with  the   number  placed  ular    elections,     the    protection   and 
opj»osite  the  name  of  such  voter  on  immunity  of  secrecy,  there  can  be  no 
the  i>oll   lists  kept  by  the  clerks  of  doubt  that   section  2   of  the  act  of 
said  election.*'     PettU.  J.,  delivering  1869,  which  authorized  the  inspector 
the  opinion  of  the  court,  after  quoting  to  number  ballots,  is  clearly  in  con- 
Hev(?ral     authorities,     among     others  flict  with   it  and  is  void.     I  am  not 
(!ommonwealth  v    Woelper,  3  S.  &  R.  unmindful  of  the  rule  that  all  doubts 
20;    People  v.   Pease,  27   N.   Y.   45;  are  to  be  solved  in  favor  of  the  consti- 
People    V.    Cicotte,     16    Mich.     283;  tutionality  of  legislative  enactment^. 
Temple  v.   Mead,  4  Vt.  535;  and  the  This  rule  is  well  established,  and  is 
t<;xt    above,    says  :     '*  It   is    believed  founded  in  the  highest  wisdom.    But 
that  tliese   authorities  establish,   be-  my  convictions  are  clear  that  our  c-^n- 
yond  doubt,   that  the  ballot  implies  stitution  was  intended  to,  and  dties, 
absolute  and  inviolable  secrecy,  and  secure  the  absolute  secrecy  of  a  bal- 
that  tlie  principle  is  founded  in  tbe  lot,    and   that  the   act    in    qaestion. 
liigliest  considerations  of   public  pol-  which  directs  the  numbering  of  tick- 
icy.     When  our  present  constitution  ets,  to  correspond  with  the  numbers 
was  framed,  voting  by  ballot  was  in  opposite  the  names  of  the  electors  on 
vogue   in  nearly  every  State   in   the  the  poll  lists,  is  in  palpable  conflict 
Union.      That  mode   of  voting  had  not  only  with  the  spirit,  but  with  the 


OH.  XVII.]      THE  EXPBE8SION  OF  THE  POPULAR  WILL. 


763 


In  the  absence  of  such  a  statute,  all  devices  by  which  party  man- 
agers are  enabled  to  distinguish  ballots  in  the  hand  of  the  voter, 
and  thus  determine  whether  he  is  voting  for  or  against  them,  are 
opposed  to  the  spirit  of  the  Constitution,  inasmuch  as  they  tend 
to  defeat  the  design  for  which  voting  by  ballot  is  established,  and, 
though  they  may  not  render  an  election  void,  they  are  exceedingly 
reprehensible,  and  ought  to  be  discountenanced  by  all  good  citi- 
zens. The  system  of  ballot-voting  rests  upon  the  idea  that  every 
elector  is  to  be  entirely  at  liberty  to  vote  for  whom  he  pleases  and 
with  what  party  he  pleases,  and  that  no  one  is  to  have  the  right, 
or  be  in  position,  to  question  his  independent  action,  either  then 
or  at  any  subsequent  time.^  The  courts*  have  held  that  a  voter, 
even  in  case  of  a  contested  election,  cannot  be  compelled  to  dis- 
close for  whom  he  voted  ;  and  for  the  same  reason  we  think  others 
who  may  accidentally,  or  by  trick  or  artifice,  have  acquired  knowl- 
edge on  the  subject  should  not  be  allowed  to  testify 
*  to  such  knowledge,  or  to  give  any  information  in  the  [*  606] 
courts  upon  the  subject.  Public  policy  requires  that  the 
veil  of  secrecy  should  be  impenetrable,  unless  the  voter  himself 
voluntarily  determines  to  lift  it ;  *  his  ballot  is  absolutely  privi- 
leged; and  to  allow  evidence  of  its  contents  when  he  has  not 
waived  the  privilege,  is  to  encourage  trickery  and  fraud,  and 
would  in  effect  establish  this  remarkable  anomaly,  that,  while  the 


sabstance  of  the  constitational  pro- 
visioD.  This  act  was  intended  to, 
and  does,  clearly  identify  every  man's 
ticket,  and  renders  it  easy  to  ascertain 
exactly  how  any  particular  person 
Yoted.  That  secrecy  which  is  es- 
teemed by  all  authority  to  be  essential 
to  the  free  exercise  of  suffrage,  is  as 
much  violated  by  this  law  as  if  it  had 
declared  that  the  election  should  be 


9) 


viva  voce. 

^  **  The  right  to  vote  in  this  man- 
ner has  usually  been  considered  an 
important  and  valuable  safeguard  of 
the  independence  of  the  humble  citi- 
zen against  the  influence  which  wealth 
and  station  might  be  supposed  to  ex- 
ercise. This  object  would  be  accom- 
plished but  very  imperfectly  if  the 
privacy  supposed  to  be  secured  was 
limited  to  the  moment  of  depositing 


the  ballot.  The  spirit  of  the  system 
requires  that  the  elector  should  be 
secured  then  and  at  all  times  there- 
after against  reproach  or  animadver- 
sion, or  any  other  prejudice  on  ac- 
count of  having  voted  according  to 
his  own  unbiassed  judgment;  and 
that  security  is  made  to  consist  in 
shutting  up  within  the  privacy  of  his 
own  mind  all  knowledge  of  the  man- 
ner in  which  he  has  bestowed  his 
suffrage.**  Per  Denio,  Ch.  J.,  in 
People  V.  Pease,  27  N.  Y.  81. 

»  **The  ballot,**  says  Cicero,  **is 
dear  to  the  people,  for  it  uncovers 
men's  faces,  and  conceals  their 
thoughts.  It  gives  them  the  oppor- 
tunity of  doing  what  they  like,  and  of 
promising  all  that  they  are  asked.** 
Speech  in  defence  of  Plaucius.  For- 
syth's Cicero,  Vol.  I.  p.  339. 


I 
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law  from  motives  of  public  policy  establiuhea  the  Becret  bailnt 
with  a  view  to  conceal  the  elector's  action,  it  at  the  same  time 
encourages  a  system  of  espionage,  by  means  of  which  the  Teil  of 
secrecy  may  be  penetrated  and  the  voter's  action  disclosed  to  tbe 
public' 

Every    ballot   should   be   complete   in   ituelf,  and  oug;ht  not 
to  require  extriusic  evidence   to   enable  the   election  officer  to 

'  See  thia  aiibjeet  fully  eouBidered 
in  People  e.  Cicotle,  Id  Mich.  283. 
And  see  also  State  v.  Hilmantel,  23 
Wis.  422.  A  very  loose  aysteni  pre- 
vaits  in  the  contests  over  legislative 
electioiis,  and  it  lias  been  tield  that 
wben  a  voter  refuses  to  disclose  for 
whom  he  voted,  evidence  is  admissible 
of  the  general  reputation  of  thu  po- 
litical cliaractcr  of  the  voter,  and  as 
to  tbe  party  to  which  he  belonged  at 
the  time  of  the  election.  Cong. 
Globe,  XVI.  App.  458.  This  is  aa- 
Buming  that  the  voter  adheres  strictly 
to  party,  and  always  vot«a  the 
"straight  ticket;"  an  assumptian 
which  may  not  be  a  very  violent  one 
in  the  majority  of  cases,  but  which  is 
scarcely  creditable  to  the  manlv  in- 
depi'iidenco  ami  s.'U-rclmno.'  of'  :uiy 
free  people;  and  however  strongly 
diapKMed  legislative  bodies  may  he  to 
act  upon  it,  we  are  not  prepared  to 
■ee  any  such  rule  of  evidence  adopted 
by  the  courts.  If  a  voter  choose* 
volantorily  to  exhibit  bis  ballot  pub- 
licly, perhaps  there  is  no  reason  why 
those  to  whom  it  was  shown  should 
not  testify  to  its  contents;  but  in 
other  cases  the  knowledge  of  its  con- 
tents Is  bin  own  exclusive  property, 
and  he  can  neither  be  compelled  to 
part  with  it,  nor,  as  we  think,  is  any 
one  else  who  acddentatly  or  surrep- 
titiously becomes  possessed  of  it,  or 
to  whom  the  ballot  has  been  shown 
with  a  view  to  information,  advice, 
or  alteration,  at  liberty  to  make  the 
disclosure.  Such  third  perwln  might 
be  guilty  of  no  legal  ofience  if  he 
should  do  so;  but  he  is  certainly  in- 
vading the    constitutional   privileges 


of  his  neighbor,  and  we  an  iwtra 
of  no  sound  principle  of  law  nbirh 
will  justify  a  court  in  compelUcg  ar 
even  permitting  bim  to  testify  to  vlitt 
he  has  seen.  And  as  tbe  law  doH 
not  compel  a  voter  to  testify.  "  surely 
it  cannot  be  so  inconsistent  with  ilwlf 
as  to  authorize  a  judicial  iDfjuii? 
upon  a  particular  subject,  and  st  ibe 
same  time  industriously  provitle  tat 
the  concealment  of  the  only  ni»t*ri*l 
facts  upon  which  the  results  of  audi 
an  inquiry  must  depend."  PaDmii, 
Ch.  J.,  in  People  r.  Pease.  27  N.  Y. 
81.  It  was  held  in  People  o.  Ciiwtb). 
16  Mich.  283,  that  until  it  wu  dl»- 
tifictly  shown  that  the  elector  niTrd 
his  privilege  of  secrecy,  any  eridetwe 
as  to  the  character 
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sible. 


held  that  where  a  voter's  qualifintJOD 
WHS  in  question,  but  his  want  of  right 
to  vote  waa  not  conceded,  the  piiri- 
lege  was  and  muat  b«  the  same;  ii 
otherwise  any  person's  ballot  migiit 
be  inquired  into  by  simply  anertiDg 
his  want  of  qnalification.  In  Ststs 
D.  Olin,  33  WU.  319,  it  was  decided 
that  where  persons  who  had  voted  *l 
an  election  had  declined  to  testi^ 
concerning  their  qualifications,  wxl 
how  they  had  voted,  it  was  competent 
to  prove  their  declarations  that  the; 
were  unnaturalised  foreig;nen,  ind 
had  voted  a  particular  way.  Com- 
pare State  0.  HUmantel.  23  Wis.  t& 
In  People  p.  Thacher,  55  N.  T.  m 
the  evidence  of  voters  as  to  how  Ibej 
voted  was  recdved,  and  as  they  did 
not  object  to  giving  it,  it  wis  held 
proper.  See  on  this  subject  M» 
Crary's  Law  of  Elections,  £{  194,  l^- 
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determine  *  the  voter's  intention.  Perfect  certainty,  how-  [*  607] 
ever,  is  not  required  in  these  cases.  It  is  sufficient  if  an 
examination  leaves  no  reasonable  doubt  upon  the  intention,  and 
technical  accuracy  is  never  required  in  any  case.  The  cardinal 
rule  is  to  give  effect  to  the  intention  of  the  voter,  whenever  it  is 
not  left  in  uncertainty  ;  ^  but  if  an  ambiguity  appears  upon  its 
face,  the  elector  cannot  be  received  as  a  witness  to  make  it  good 
by  testifying  for  whom  or  for  what  office  he  intended  to  vote.* 

The  ballot  in  no  case  should  contain  more  names  than  are 
authorized  to  be  voted  for,  for  any  particular  office  at  that  elec- 
tion ;  and,  if  it  should,  it  must  be  rejected  for  the  obvious  impos- 
sibility of  the  canvassing  officers  choosing  from  among  the  names 
on  the  ballot,  and  applying  the  ballot  to  some  to  the  exclusion  of 
others.  The  choice  must  be  made  by  the  elector  himself,  and  be 
expressed  by  the  ballot.  Accordingly,  where  only  one  supervisor 
was  to  be  chosen,  and  a  ballot  was  deposited  having  upon  it  the 
names  of  two  persons  for  that  office,  it  was  held  that  it  must  be 
rejected  for  ambiguity.^  It  has  been  decided,  however,  that  if  a 
voter  shall  write  a  name  upon  a  printed  ballot,  in  connection  with 
the  title  to  an  office,  this  is  such  a  designation  of  the  name  written 
for  that  office  as  sufficiently  to  demonstrate  his  intention,  even 
though  he  omit  to  strike  off  the  printed  name  of  the  opposing 
candidate.  The  •writing  in  such  a  case,  it  is  held,  ought  to  pre- 
vail as  the  highest  evidence  of  the  voter's  intention,  and  the  failure 
to  strike  off  the  printed  name  will  be  regarded  as  an  accidental 
oversight.* 


1  People  V.  Matteson,  17  III.  169; 
People  V.  Cook,  8  N.  Y.  67 ;  State  v. 
Elwood,  12  Wis.  551;  People  v.  Bates, 
11  Mich.  362. 

*  People  V,  Seaman,  5  Denio,  409. 
The  mental  purpose  of  an  elector  is 
not  provable ;  it  must  be  determined 
by  his  acts.  People  v,  Saxton,  22 
N.  Y.  309;  Beardstown  v.  Virginia, 
76  III.  34.  And  where  the  intent  is 
to  be  gathered  from  the  ballot,  it  is  a 
question  of  law,  and  cannot  be  sub- 
mitted to  the  jury  as  one  of  fact. 
People  0.  McManus,  34  Barb.  620. 

*  People  0,  Seaman,  5  Denio,  409. 
See  also  Attorney- Greneral  v,  Ely, 
4  Wis.  420;    People  v.    Loomis,  8 


Wend.  396 ;  People  o.  Cook,  14  Barb. 
259,  and  8  N.  Y.  67;  State  v.  Griffey, 
5  Neb.  161.  Such  a  vote,  however, 
could  not  be  rejected  as  to  candidates 
for  other  offices  regularly  named 
upon  the  ballot;  it  would  be  void 
only  as  to  the  particular  office  for 
which  the  duplicate  ballot  was  cast. 
Attorney-General  v.  Ely,  4  Wis.  420. 
If  the  name  of  a  candidate  for  an 
office  is  given  more  than  once,  it  is 
proper  to  count  it  as  one  ballot,  in- 
stead of  rejecting  it  as  illegally  thrown. 
People  V.  Holden,  28  Cal.  123  ;  State 
V.  rierce,  35  Wis.  93. 

*  People  V,  Saxton,  22  N.  Y.  309. 
This    ruling    suggests    this    query : 
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Chiistian   name,    the   giving  of  aa   initial   to   a   middle    name 

when   tiie  party  has   none,  or  the   giving   of  a  wrong  initial, 

generally  signed  \na  name  H.  F.  rounding  circumstances,  from  facts  of 
Yates;  that  he  had  hefore  held  the  a  general  public  nature  connected 
same  office  for  which  these  votes  were  with  the  election,  and  the  different 
cast,  and  was  then  a  candidate  again ;  candidates  which  may  aid  you  in 
that  the  people  generally  would  apply  coming  to  the  right  conclusion  ? 
the  abbreviation  to  him,  and  that  no  These  facts  and  circumstances  might, 
other  person  was  known  in  the  county  perhaps,  be  adduced  so  clear  and 
to  whom  it  would  apply.  This  ruling  strong  as  to  lead  irresistibly  to  the 
waa  followed  in  People  v.  Seaman,  5  inference  that  a  vote  given  for  Car- 
Denio,  409,  and  in  People  v.  Cook,  penter  waa  intended  to  be  cast  for 
14  Barb.  259,  and  8  N.  Y.  67.  The  Matthew  U.  Carpenter.  A  contract 
courts  also  held,  in  these  cases,  that  may  be  read  by  the  light  of  the  sur- 
the  elector  voting  the  defective  ballot  rounding  circumstances,  not  to  con- 
might  give  evidence  to  enable  the  tradict  it,  but  in  order  more  perfectly 
jury  to  apply  it,  aud  might  testify  to  understand  the  intent  and  meaning 
that  he  intended  it  for  the  candidate  of  the  parties  who  made  it.  fiy  anal- 
tlie  initials  of  whose  name  be  had  ogous  principles,  we  think  that  these 
given.  In  Attorney-General  v.  Ely,  facts,  and  others  of  like  nature  con- 
4  Wis.  429,  a  rule  somewhat  different  nected  with  the  election,  could  be 
was  laid  down.  In  that  case.  Mat-  given  in  evidence,  for  the  purpose  of 
thaw  U.  Carpenter  was  candidate  for  aiding  the  jury  in  determining  who 
the  office  of  prosecuting  attorney;  was  intended  to  be  voted  for.  In 
aud  besides  the  perfect  ballots  there  New  York,  courts  have  gone  even 
were  others,  cast  for  '*  D.  M.  Carpen-  farther  than  this,  and  held,  that  not 
ter,"  **  M.  D,  Carpenter,"  **  M.  T.  only  facts  of  public  notoriety  might 
Carpenter,"  and  *'  Carpenter."  The  be  given  in  evidence  to  show  the  in- 
jury found  that  there  was  no  law-  tention  of  the  elector,  but  that  the 
yer  in  the  county  by  the  name  of  electjr  who  cast  the  abbreviated  bal- 
D.  M.  Carpenter,  M.  D.  Carpenter,  lot  may  be  sworn  as  to  who  was  iu- 
M.  T.  Carpenter,  or  whose  surname  tended  by  it.  People  v.  Ferguson,  8 
was  Carpenter,  except  tlie  relator.  Cow.  102.  But  this  is  pushing  the 
Matthew  U.  Carpenter;  that  the  doctrine  to  a  great  extent;  further, 
relator  was  a  practising  attorney  of  we  think,  than  consideration  of  public 
the  county,  and  eligible  to  the  office,  policy  and  the  well-being  of  society 
and  that  the  votes  above  mentioned  will  warraut;  and  to  restrict  the  rule, 
were  all  given  and  intended  by  the  and  say  that  the  jury  must  determine 
electors  for  the  relator.  The  court  from  an  inspection  of  the  ballot  itself, 
say:  **Uow  was  the  intention  of  the  from  the  letters  upon  it,  aside  from 
voter  to  be  ascertained?  By  reading  all  extraneous  facts,  who  was  intended 
the  uame  on  the  ballot,  and  ascertain-  to  be  designated  by  the  ballot,  is  es- 
ing  who  was  meant  and  iutended  by  tablishing  a  principle  unnecessarily 
that  name?  Is  no  evidence  admissi-  cautious  and  limited.  In  the  present 
ble  to  show  who  was  intended  to  be  case,  the  jury,  from  the  evidence 
Toted  for  under  the  various  appella-  before  them,  found  that  the  votes 
tions,  except  such  evidence  as  is  con-  [above  described]  were,  when  given 
tained  in  the  ballot  itself?  Or  may  and  cast,  intended,  by  the  electors 
you  gather  the  intention  of  the  voter  who  gave  and  cast  the  same  respec- 
irom  the  ballot,  explained  by  the  sur-  tively,  to  be  given  and  cast  for  Mat- 
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[•610]  will  "not  render  the  ballot  nugatory;'  nor  will  a  fail- 
ure to  give  tlie  addition  to  a  name  —  Buch  an  "  Jnnior" 

—  render  it  void,  as  that  is  a  mere  matter  of  de^ription,  not 
conBtituting  a  |mrt  of  the  name,  and  if  given  erroneoufJ; 

[•611]  may  be  treated  as  surplusage.*     But  where  the  •nama 


Uiew  H.  Carpenter,  the  relator.  Such 
being  the  case,  it  clearly  foUowa  that 
theji  should  be  counted  for  him." 
8ee  also  State  e.  Elwood.  12  Wis, 
551;  People  r.  I'easc,  27  N.  Y.  84, 
per  Dtnio,  Ch.  J.;  Talkingtou  «. 
Turuw,  71  111.  234;  StaU  v.  Gates, 
4a  Ci.nn.  533. 

Oil  the  other  hand,  it  was  held, 
in  Opinions  of  Judges.  3S  Miuiie. 
6a^,  that  votes  could  uot  be  counted 
for  A  person  of  a  different  uanie  from 
that  expressed  by  the  ballot,  even 
though  the  only  difference  consisted 
in  the  initial  to  the  middle  name. 
But  see  People  r.  Cook,  14  Barb. 
aSl),  aud  a  N  y.  87.  And  in  People 
V.  Tiadale,  1  Dong.  (Mich.)  85.  tol- 
lowed  in  People  d.  Higgins,  3  Mich. 
233,  it  was  held  that  no  extrinsic 
evidence  was  admissible  in  explana- 
tion  or  support  of  the  ballot;  and 
that,  unless  it  showed  upon  its  face 
for  whom  it  was  designed,  it  must  be 
rejected.  And  it  was  also  held,  that 
ft  ballot  for  "J.  A.  Dyer"  did  uot 
show,  upon  its  face,  that  it  was  in- 
tended  for  the  candidate  James  A. 
Dyer,  and  therefore  could  not  be 
counted  with  l^e  ballots  east  for  him 
by  his  full  name.  See  also  Opinion* 
of  Justices,  Si  Me.  596.  This  rule 
is  convenient  of  application,  but  it 
probably  defeats  the  intention  of  the 
electors  in  every  caae  to  which  it  ia 
applied,  where  the  rejected  votes 
could  influence  the  result,  —  an  in- 
tention, too,  which  we  think  is  so  ap- 
parent on  the  ballot  itself,  that  no 
person  would  be  in  real  doubt  con- 
cerning it.  In  People  b.  Pease,  27 
N.  Y.  04,  in  which  Moses  M.  Smith 
waa  a  candidate  for  county  treasurer, 
Sttden,  J.,  says;  "  According  to  well- 


settled  rules,  the  board  of  canvuun 
erred  in  refusing  to  allow  to  tJis 
relator  the  nineteen  rotes  given  tor 
Moses  Smith  and  M.  M.  Smith;" 
and  although  we  think  this  doctrine 
correct,  the  cases  he  cites  in  support 
of  it  (8  Cow.  10-2,  and  5  Denia,  409) 
would  only  warrant  a  Jarg.  Qui  tit 
canvassers,  in  allowing  litem;  or.  it 
least,  those  cast  for  M-  M.  Siiiilh. 
The  case  of  People  o.  l^sdal*  wM 
again  followed  in  Peo])le  t.  Cicotle, 
It)  Mich.  283;  the  majority  of  ibt 
court,  however,  expressing  Uie  opt- 
ion that  it  was  erroneous  in  principle, 
but  tliat  it  had  (for  twenty-five  yean) 
been  too  long  the  settled  law  of  Ibe 
State  to  be  disturbed,  unless  by  iba 
legislature. 

'  People  V.  Cook,  14  Barb.  3»; 
8  N.  Y.  (S7  ;  State  e.  Uates,  4i  (.'ono. 
693.  But  see  Ojanions  of  Jodgca,  tS 
Me.  687. 

>  People  V,  Cook,  14  Barb.  &, 
and  8  N.  T.  «7.  In  tbU  caae,  tlw 
jury  found,  u  matter  of  fact,  iW 
balloto  given  for  Benjamin  Wdck 
were  intended  for  Beajamiu  Wakii, 
Jr. ;  and  the  court  held,  that,  aa  a 
matter  of  law,  they  should  have  bea 
counted  for  him.  It  waa  not  deddtd, 
however,  that  the  canvasaen  were  it 
liberty  to  allow  the  votes  to  Uenjainit 
Welch.  Jr. ;  and  the  judge,  delivtriif 
the  prevaiUng  opinion  in  the  Court  d 
Appeala,  aajs  (p.  81),  that  the  Stala 
eaovaasera  cannot  be  charged  witt 
error  in  refuaing  to  add  to  the  mlN 
for  Benjamin  Welch,  Jr.,  those  iriuek 
were  ^ven  for  Benjamin  Welch,  «i>k- 
out  the  junior.  "  They  had  not  the 
means  which  the  court  jiimiwnii.  w 
the  trial  of  this  isaue,  of  obtainiafi 
by    evidence     aliunde,    the   asnnl 
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upon  the  ballot  is  altogether  different  from  that  of  a  candidate^ 
and  not  the  same  in  sound  and  not  a  mere  abbreviation,  the 
evidence  of  the  voter  cannot  be  received  to  show  for  whom  it  was 
intended.^ 

Upon  the  question  how  far  extrinsic  evidence  is  admissible  by 
way  of  helping  out  any  imperfections  in  the  ballot,  no  rule  can  be 

county  returns,  the  intention  of  the  not  take  notice  of  these  facts,  count 
voters,  and  the  identity  of  the  candi-  the  votes  which  a  jury  would  subse- 
date  with  the  name  on  the  defective  quently  be  compelled  to  count,  and 
ballots.  Their  judicial  power  extends  thus  save  the  delay,  expense,  vexa- 
no  further  than  to  take  notice  of  such  tion,  and  confusion  of  a  contest?  If 
facts  of  public  notoriety  as  that  cer-  their  judicial  power  extends  to  a  de- 
tain well  known  abbreviations  are  termination  of  what  are  common  and 
generally  used  to  designate  particular  well-known  abbreviations,  and  what 
names,  and  the  like. "  80  far  as  this  names  spelled  differently  are  idem 
case  holds,  that  the  canvassers  are  sonans,  why  may  it  not  also  extend 
not  chargeable  with  error  in  not  to  the  facts,  of  which  there  will  com- 
counting  the  ballots  with  the  name  monly  be  quite  as  little  doubt,  as  to 
Benjamin  Welch  for  Benjamin  Welch,  who  are  the  candidates  at  the  election 
Jr.,  it  is,  doubtless,  correct.  But  over  which  they  preside ?  It  seems  to 
suppose  the  canvassers  had  seen  fit  us,  that,  in  every  case  where  the  name 
to  do  so,  could  the  court  hold  they  given  on  the  ballot,  though  in  some 
were  guilty  of  usurpation  in  thus  particulars  imperfect,  is  not  different 
counting  and  allowing  them  ?  Could  from  that  of  the  candidate,  and  facts 
not  the  canvassers  take  notice  of  such  of  general  notoriety  leave  no  doubt 
facts  of  general  public  notoriety  as  in  the  minds  of  canvassers  that  it 
everybody  else  would  take  notice  of?  was  intended  for  him,  the  can- 
Or  must  they  shut  their  eyes  to  facts  vassers  should  be  at  liberty  to  do 
which  all  other  persons  must  see?  what  a  jury  would  afterwards  be 
The  facts  are  these:  Benjamin  Welch,  compelled  to  do,  — count  it  for  such 
Jr.,  and  James  M.  Cook  are  the  can-  candidate. 

didates,  and  the  only  candidates,  for  ^  A  vote  for  **  Pence"  cannot  be 
State  Treasurer.  These  facts  are  shown  to  have  been  intended  for 
notorious,  and  the  two  political  par-  **  Spence.''  Hart  v,  Evans,  8  Penn. 
ties  make  determined  efforts  to  elect  St.  13.  Where,  however,  wrong  ini- 
one  or  the  other.  Certain  votes  are  tials  were  given  to  the  Christian  name, 
cast  for  Benjamin  Welch,  with  the  the  ballots  were  allowed  to  the  candi- 
descriptive  word  **  junior"  omitted,  date;  the  facts  of  public  notoriety 
The  name  is  correct,  but,  as  thus  being  such  as  to  show  that  they  were 
given,  it  may  apply  to  some  one  else ;  intended  for  him.  Attorney- General 
but  it  would  be  to  a  person  notoriously  v.  Ely,  4  Wis.  420.  This  case  goes 
not  a  candidate.  Uuder  these  cir-  farther  in  permitting  mistakes  in  bal- 
cnmstances,  when  the*  facts  of  which  lots  to  be  corrected  on  parol  evidence 
it  would  be  necessary  to  take  notice  than  any  other  in  the  books.  Mr. 
have  occurred  under  their  own  super-  M'Crary,  in  hb  Law  of  Elections,  de- 
vision,  and  are  universally  known,  so  votes  his  seventh  chapter  to  a  careful 
that  the  result  of  a  contest  in  the  discussion  of  the  general  subject  of 
courts  could  not  be  doubtful,  is  there  imperfect  ballots, 
any  reason  why  the  canvassers  should 

49 
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The  ballot  should  also  su£Sciently  show  on  its  face  for  what 
o£Bce  the  person  named  upon  it  is  designated  :  but  here  again 
technical  accuracy  is  not  essential,  and  the  office  is  sufficiently 
named  if  it  be  so  designated  that  no  reasonable  doubt  can  exist 
as  to  what  is  meant.  A  great  constitutional  privilege — the  high- 
est under  the  government  —  is  not  to  be  taken  away  on  a  mere 
technicality,  but  the  most  liberal  intendment  should  be  made  in 
support  of  the  elector's  action  wherever  the  application  of  the 
common-sense  rules  which  are  applied  in  other  cases  will  enable 
us  to  understand  and  render  it  effectual.^ 

*  Where  more  than  one  office  is  to  be  filled  at  an  elec-  [*  613] 
tion,  the  law  may  either  require  all  the  persons  voted  for, 
for  the  several  offices,  to  be  so  voted  for  by  each  elector  on  the 
same  ballot,  or  it  may  provide  a  different  receptacle  for  the  ballots 
for  some  one  office  or  set  of  offices  from  that  which  is  to  receive 
the  others.  In  such  a  case  each  elector  will  place  upon  the  ballot 
to  be  deposited  in  each  the  names  of  such  persons  as  he  desires 
to  vote  for,  for  the  different  offices  to  be  filled  at  the  election  for 
which  that  box  is  provided.     If,  for  instance.  State  and  township 


^  In  People  v.  MattesoD,  17  111. 
167,  it  was  held  that  where  **  police 
ma^strates  "  were  to  be  chosen,  votes 
cast  for  ** police  justices"  should  be 
counted,  as  they  sufficiently  showed 
upon  their  face  the  intention  of  the 
voters.  So  where  the  question  was 
submitted .  to  the  people,  whether  a 
part  of  one  county  should  be  annexed 
to  anothfj:,  and  the  act  of  submission 
provided  that  the  electors  might  ex- 
press their  choice  by  voting  **for 
detaching  R ,"  or  **  against  de- 
taching K ,"  it  was  held  that  votes 

cast  for  **  R— —  attached,"  and  for 
•*R detached,"  and  **for  divi- 
sion," and  **  against  division,"  were 
properly  counted  by  the  canvassers, 
as  the  intention  of  the  voters  was 
clearly  ascertainable  from  the  ballots 
themselves  with  the  aid  of  the  extrin- 
sic facts  of  a  public  nature  connected 
witii  the  election.  State  v.  Elwood, 
12  Wis.  551.  So  where  trustees  of 
common  schools  were  to  be  voted  for, 
it  was  held  that  votes  for  trustees  of 


public  schools  should  be  counted; 
there  being  no  trustees  to  be  voted 
for  at  that  election  except  trustees  of 
common  schools.  People  v.  McManus, 
34  Barb.  620.  In  Phelps  v.  Goid- 
thwaite,  16  Wis.  146,  where  a  city  and 
also  a  county  superintendent  of  schools 
were  to  be  chosen  at  the  same  election, 
and  ballots  were  cast  for  **  superin- 
tendent of  schools,"  without  further 
designation,  parol  evidence  of  sur- 
rounding circumstances  was  admitted 
to  enable  the  proper  application  to  be 
made  of  the  ballots  to  the  respective 
candidates.  In  Peck  i;.  Weddell,  17 
Ohio,  N.  8.  271,  an  act  providing  for 
an  election  on  the  question  of  the  re- 
moval of  a  county  teat  to  the  **  town  " 
of  Bowling  Green,  was  held  not  in- 
valid by  reason  of  Bowling  Green 
being  in  law  not  a  **town,"  but  an 
incorporated  village.  In  ^oting  for  a 
county  seat  it  was  held  proper  to  count 
votes  cast  for  a  town  by  its  popular, 
which  differed  from  its  legal  name. 
State  V.  Cavers,  22  Iowa,  843. 
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number  of  votes,  but  as  to  the  other  office  there  had  been  a  failure 
to  hold  an  election.^ 


2%e  Freedom  of  Meetions. 

To  keep  every  election  free  of  all  the  influences  and  surround- 
ings which  might  bear  improperly  upon  it,  or  might  impel  the 
electors  to  cast  their  suffrages  otherwise  than  as  their  judgments 
would  dictate,  has  always  been  a  prominent  object  in  American 
legislation.  We  have  referred  to  fundamental  principles  which 
protect  the  secrecy  of  the  ballot,  but  in  addition  to  these  there 
are  express  constitutional  and  statutory  provisions  looking  to  the 
accomplishment  of  the  same  general  purpose.  It  is  provided  by 
the  constitutions  of  several  of  the  States  that  bribery  of  an  elector 
shall  constitute  a  disqualification  of  the  right  to  vote  or  to  hold 
office;^  the  treating  of  an  elector,  with  a  view  to  influence  his 
vote,  is  in  some  States  made  an  indictable  offence  ;^  courts  are  not 
allowed  to  be  held,  for  the  two  reasons,  that  the  electoi's  ought  to 
he  left  free  to  devote  their  attention  to  the  exercise  of 
this  high  trust,  and  that  *  suits  if  allowed  on  that  day  [*  615] 
might  be  used  as  a  means  of  intimidation ;  ^  legal  process 

^  People  0.  Kent  Connty  Canvas-  for  the  court  to  reject  votes,  that  they 

sera,  11  Mich.  111.  were  obtained  by  means  of  the  candi- 

*  See  the  Constitutions  of  Mary-  date's  promise  to  perform  the  duties 

land,    Missouri,   New   Jersey,    West  of  the  office  for  less  than  the  official 

Virginia,  Oregon,  California,  Kansas,  salary. 

Texas,  Arkansas,  Rhode  Island,  Ala-         *  State  v.  Rutledge,  S  Humph  32. 

bama,  Florida,  New  York,  Massachu-  And  see  the  provision  in  the  Constitu- 

Bctts,    New    Hampshire,     Vermont,  tion  of  Vermont  on  this  subject.     A 

Nevada,      Tennessee,      Connecticut,  resort    to    this  species   of    influence 

Loaisiana,  Mississippi,  Ohio,  Wiscon-  would  generally,  at  the  present  time, 

gin.     And  it  has  been  held  on  general  prejudice    the    candidate's    interests 

principles  that  if  an  elector  is  induced  instead  of  advancing  them,  but  such 

to  vote  in  a  particular  way  by  the  has  not  always  been  the  case.     Mr. 

payment  or  promise  of    any  money  Madison,   after   performing  valuable 

or  other  valuable  consideration   for  service  for  the  State  in  its  legislature, 

such  vote,  his  vote  should  be  rejected  was  defeated  when  offering  himself 

as  illegal.     State  t;.    Olin,   23   Wis.  for  re-election,  in  the  very  crisis  of 

327.     The  power  to  reject  for  such  a  the  Revolution,  by  the  treating  of  his 

reason,  however,  is  not  in  the  inspec-  opponent.      See  his  Life   by  Rives, 

tors,  but  in  the  court  in  which  the  Vol.  I.  p.  179. 

right  to  try  the  title  to  the  office  is         *  But  it  was  held  in  New  York  that 

vested.    State  v.  Purdy,  36  Wis.  213;  the  statute  of  that  State  forbidding 

8.  c.  17  Am.  Rep.  485.     In  this  case  the  holding  of  courts  on  election  days 

it  was  held  to  be  a  sufficient  reason  did  not  apply  to  the  local  elections. 
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ference,  where  a  trust  is  to  be  exercised,  the  highest  as  well  as 
the  most  delicate  in  the  whole  machinery  of  government,  it  has 
not  been  thought  unwise  to  prohibit  the  militia  being  called  out 
on  election  days,  even  though  for  no  other  purpose  than  for  en- 
rolling and  organizing  them.^  The  ordinary  police  is  the  peace 
force  of  the  State,  and  its  presence  suggests  order,  individual 
safety,  and  public  security ;  but  when  the  military  appear  upon 
the  stage,  even  though  composed  of  citizen  militia,  the  circum- 
stances must  be  assumed  to  be  extraordinary,  and  there  is  always 
an  appearance  of  threatening  and  dangerous  compulsion  which 
might  easily  intei-fere  seriously  with  that  calm  and  unimpassioned 
discharge  of  the  elector's  duty  which  the  law  so  justly  favors.  The 
soldier  in  organized  ranks  can  know  no  law  but  such  as  is  given 
him  by  his  commanding  officer ;  and  when  he  appears  at  the  polls, 
there  is  necessarily  a  suggestion  of  the  presence  of  an  enemy 
against  whom  he  may  be  compelled  to  exercise  the  most  extreme 
and  destructive  force ;  and  that  enemy  must  generally  be  the 
party  out  of  power,  while  the  authority  that  commands  the  force 
directed  against  them  will  be  the  executive  authority  of  the  State 
for  the  time  being  wielded  by  their  opponents.  It  is  consequently 
of  the  highest  importance  that  the  presence  of  a  military  force  at 
the  polls  be  not  suffered  except  in  serious  emergencies,  when  dis- 
orders exist  or  are  threatened  for  the  suppression  or  prevention 
of  which  the  ordinary  peace  force  is  insufficient ;  and  any  statute 
which  should  provide  for  or  permit  such  presence  as  a  usual  oc- 
currence or  except  in  the  last  resort,  though  it  might  not  be  void, 
would  nevertheless  be  a  serious  invasion  of  constitutional  right, 
and  should  not  be  submitted  to  in  a  free  government  without 
vigorous  remonstrance.2 


that  an  agreement  between  two  elec- 
tors that  they  should  **  pair  off/'  and 
both  abstain  from  voting,  was  illegal, 
and  the  inspectors  could  not  refuse  to 
receive  a  vote  of  one  of  the  two,  on 
the  ground  of  bis  agreement. 

^  See  Hyde  v,  Melvin,  11  Johns. 
621. 

'  The  danger,  and  we  may  say  also, 
the  foUy  of  miUtary  interference  with 
the  deliberations  or  action  of  electors 
except  in  the  last  necessity,  was  fear- 
fully illustrated  in  the  case  of  the 


*^  Manchester  Massacre,"  which  oc- 
curred in  1819.  An  immense  meet- 
ing of  radical  parliamentary  reform- 
ers, whose  objects  and  purposes 
appeared  threatening  to  the  govern- 
ment, was  charged  upon  by  the  mili- 
tary, with  some  loss  of  life,  and  with 
injury  to  the  persons  of  several  hun- 
dred people.  As  usual  in  such  cases, 
the  extremists  of  one  party  applauded 
the  act  and  complimented  the  military, 
while  the  other  party  was  exasperated 
in  the  last  degree,  by  what  seemed  to 


r  couDty,  but  so  IVatiied  as  to  1 
inized,  ao  that  the  voters  w 
Jtartiotpale  in  the  election  of  coiintj 
T<ud.'  So  a  lav  Bulimktliig  to  the 
tion  of  removing  the  county  seat 
aader  the  law  by  which  a  cit)'  with 
in  thi!  fill'Ctiou.^  And  allhuii^ih  thf 
oi&ut  to  hold  hq  electiuu.  of  to  mak 
might  not  render  the  wliole  elect  ioi 
of  tbllt  precinct  were  at  liberty  to 
where,  having  voted  but  failed  to  n 
ippeur  thnt  the  votes  not  returned 
suit,'  yet  if  any  action  was  requi 
preliminary  to  the  election,  and  tl 
Bltcli  m  to  give  all  the  electors  the  < 
no  mode  was  open  to  tlie  electors  b 
Bompellnd  to  act,  it  would  seem  tl 
WU  would  the  disfiancliisement  of 
viw,  BiliHt  on  general  principles  ren 

tiwiD  aa  nnnereMar;,  arbitrary,  nnd  aa 
UnOOTuUtutloiial  «x«rclse  of  furoe.  "23 
Thft  most  bitter  and  daugiToua  feel- 
ing VM  tutotted  throughout  ihe  cwu-  i7 
tij  by  thin  oocurrHDOe,  aiul  it  i»  not  th 
too  muob  to  any  thut  It  dUordtrs  wi 
mn  thrattlcnini;  beloni,  the  govern-  pe 
itlMd  iloup  uotiiing  iu  thia  nay  to 

U  ito  suthoritv.  or  to  iiiBure  of 
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tory ;  for  that  cannot  be  called  an  election  or  the  expression  of 
the  popular  sentiment  where  a  part  only  of  the  electors  have  been 
allowed  to  be  beard,  and  the  others,  without  being  guilty  of  fraud 
or  negligence,  have  been  excluded.^ 

If  the  inspectors  of  elections  refuse  to  receive  the  vote  of  an 
elector  duly  qualified,  they  may  be  liable  both  civilly  and  crimi- 
nally for  so  doing  :  criminally,  if  they  were  actuated  by  improper 
and  corrupt  motives ;  and  civilly,  it  is  held  in  some  of  the  States, 
even  though  there  may  have  been  no  malicious  design  in 
80  doing ;  *  *  but  other  cases  hold  that,  where  the  inspec-  [*  617] 
tors  are  vested  by  the  law  with  the  power  to  pass  upon 
the  qualifications  of  electors,  they  exercise  judicial  functions  in 
80  doing,  and  are  entitled  to  the  same  protection  as  other  judicial 
o£5cers  in  the  discharge  of  their  duty,  and  cannot  be  made  liable 
except  upon  proof  of  express  malice.^  Where,  however,  by  the 
law  under  which  the  election  is  held,  the  inspectors  are  to  receive 
the  voter's  ballot,  if  he  takes  the  oath  that  he  possesses  the  con- 
stitutional qualifications,  the  oath  is  the  conclusive  evidence  on 
which  the  inspectors  are  to  act,  and  they  are  not  at  liberty  to 
refuse  to  administer  the  oath,  or  to  refuse  the  vote  after  the  oath 

^  See  Fort  Dodge  V.  District  Town-  Bruce,  1  Duvall,  63;  Monroe  v.  Col- 
ship,  17  Iowa,  85;  Barry  v.  Lauck,  5  lins,  17  Ohio,  n.  s.  665;  Gillespie  v. 
Cold.  588.  In  People  v.  Salomon,  46  Palmer,  20  Wis.  544. 
111.  415,  it  was  held  that  where  an  *  Jenkins  v.  Waldron,  11  Johns. 
act  of  the  legislature,  before  it  shall  114;  Wecherley  v.  Guyer,  11  S.  & 
become  operative,  is  required  to  be  R.  35;  Grordon  v.  Farrar,  2  Dougl. 
sabmitted  to  the  vote  of  the  legal  (Mich.)  411;  Peavey  v,  Robbins,  3 
electors  of  the  district  to  be  affected  Johns.  L.  339 ;  Caulfield  t;.  Bullock, 
thereby,  if  the  election  which  is  at-  18  B.  Mon.  494;  Miller  t;.  Rucker,  1 
tempted  to  be  held  is  illegal  within  Bush,  135;  Chrisman  v.  Bruce,  1  Duv. 
certain  precincts  containing  a  major-  63;  Wheeler  v.  Patterson,  1  N.  H.  88; 
ity  of  the  voters  of  the  district,  then  Turnpike  v.  Champney,  2  N.  H.  199; 
the  act  will  not  be  deemed  to  have  Rail  v.  Potts,  8  Humph.  225 ;  Bevard 
been  submitted  to  the  required  vote,  v.  Hoffman,  18  Md.  479;  Elbin  v. 
and  the  result  will  not  be  declared  Wilson,  33  Md.  135;  Friend  v.  Ha- 
upon  the  votes  legally  cast,  adverse  to  mill,  34  Md.  298;  Pike  t;.  Megoun,  44 
what  it  would  have  been  had  no  ille-  Mo.  492 ;  see  State  v.  Daniels,  44 
gality  intervened.  N.  H.  383,  and  Goetcheus  v,  Mathew- 

*  Kilham  v.  Ward,  2  Mass.  236;  son,  61  N.  Y.  420.  In  the  last  case 
Gardner  v.  Ward,  2  Mass.  244,  note ;  the  whole  subject  is  fully  and  care- 
Lincoln  V.  Hapgood,  11  Mass.  350;  fully  examined,  and  the  authorities 
Capen  v.  Foster,  12  Pick.  485;  Gates  analyzed.  Compare  Byler  v.  Asher, 
V.  Neal,  23  Pick.  308;  Blanchard  v.  47  111.  101 ;  Elbin  v.  Wilson,  33  Md. 
Steams,  5  Met.  298;  Jeffries  v.  An-  135. 
keny,   11    Ohio,  372;    Chrisman  o. 
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has  been  taken.  They  are  only  ministerial  officers  in  such  t 
case,  and  have  do  discretioD  hut  to  obey  the  law  and  receive  ^ 
Tote.' 

The   Conduct  of  the  Ehrtion. 

The  statutes  of  the  different  States  point  out  specifically  the 
mode  in  which  elections  shall  be  condncted  ;  but,  although  there 
are  great  diversities  of  detail,  the  same  general  principles  govern 
them  all.  As  the  execution  of  these  statutes  must  very  often  fall 
to  the  hands  of  men  unacquainted  with  the  law  and  unschooled 
in  business,  it  is  inevitaljle  that  mistakes  shall  sometimes  occur. 
and  that  very  often  the  law  will  fail  of  strict  compliance.  Wliere 
an  election  is  thus  rendered  irregular,  whether  the  irrefifuUrilj 
shall  avoid  it  or  not  must  depend  generally  upon  the  effect  ihe 
failure  to  comply  strictly  with  the  law  may  have  had  in  obstruct- 
ing the  complete  expression  of  the  popular  will,  or  the  produo 
tiou  of  satisfactory  evidence  thereof.  Election  statutes  are  to  b« 
tested  like  other  statutes,  but  with  a  leaning  to  liberality,  in  I'wv 
of  the  great  public  purposes  which  they  accomplish  ;  ami  eicept 

where  they  specifically  provide  that  a  thing  shall  be  done 
[■  618]  in  the  manner  indicated  and  not  otherwise,  "  their  pnj- 

visious  designed  merely  for  the  information  and  guidance 
of  the  officers  must  be  regarded  as  directory  only,  and  the  elec- 
tion will  not  be  defeated  by  a  failure  to  comply  with  them,  pro- 
viding the  irregularity  has  not  hindered  any  who  were  entitled 
from  exercising  the  right  of  suffrage,  or  rendered  doubtful  the 
evidences  from  which  the  result  was  to  be  declared.  In  a  lead- 
ing case  the  following  irregularities  were  held  not  to  vitiate  the 
election :  the  accidental  substitution  of  another  book  for  the  holf 
evangelists  in  the  administration  of  an  oath,  both  parties  being 
ignorant  of  the  error  at  the  time ;  the  holding  of  the  electioo  by 
persons  who  were  not  officers  de  Jure,  but  who  had  coloraUe 
authority,  and  acted  de  facto  in  good  faith ; "  the  failure  of  the 

'  Spriggina  o.  Houghton,  2  Scam.         *  As  to  what  constitatM  an  offioar 

377;    State  v.   Robb,    17    Ind.   586;  ij« /aefo,  the  reader  ia  nstemd  to  Oe 

People  V.  Pease,  30  Barb.  536.     And  careful  opinion  in  State  b.  Camll,  W 

Bee  People  d.  Gordon,  5  Call,  235;  Conn.  449;    B.  c.  »  Am.   Rep.  40*. 

Chruman    d.    Bruce,   1   Duvall,  63;  Also  to  Fowler  p.  Beebc,  B  Man.  23h 

Gillespie    v.   Palmar,  20    Wis.   544;  Tucker  r.  Aiken,  7  N.  H.  131;  Co* 

Goetcheus  p.  Uathewson,  61  N.  Y.  mouvreallb  v.  MaComba,  66  Pemi.  St 

420.  436;  Ej  parte  Strang.  21  Ohio,  *■  *■ 
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board  of  inspectors  to  appoint  clerks  of  the  election  ;  the  closing 
of  the  outer  door  of  the  room  where  the  election  was  held  at 
sundown,  and  then  permitting  the  persons  within  the  room  to 
vote  ;  it  not  appearing  that  legal  voters  were  excluded  by  closing 
the  door,  or  illepral  allowed  to  vote ;  and  the  failure  of  the  in- 
spectors or  clerks  to  take  the  prescribed  oath  of  office.  And  it 
was  said,  in  the  same  case,  that  any  irregularity  in  conducting  an 
election  which  does  not  deprive  a  legal  elector  of  his  vote,  or 
admit  a  disqualified  pei'son  to  vote,  or  cast  uncertainty  on  the 
result,  and  has  not  been  occasioned  by  the  agency  of  a  party 
seeking  to  derive  a  benefit  from  it,  should  be  overlooked 
in  a  proceeding  to  try  the  right  to  an  office  depending  on 
such  election.^     This  rule  is  an,  eminently  proper  one,  and  it 

610:  Kimball  v.  Alcorn,  45  Miss.  151,  sufficient,  the  statute  as  to  time  being 
and  authorities  referred  to  in  these  directory  merely.  In  People  v.  Mc- 
cases  severally.  Also  Cooley  on  Tax-  Manus,  34  Barb.  620,  it  was  held  that 
ation,  184-186;  McCrary's  Law  of  an  election  was  not  made  void  by  the 
Elections,  §§  75-79.  fact  that  one  of  the  three  inspectors 
^  People  p.  Cook,  14  Barb.  259,  was  by  the  statute  disqualified  from 
and  8  N.  Y.  67.  To  the  same  effect,  acting,  by  being  a  candidate  at  the 
see  Clifton  v.  Cook.  7  Ala.  114;  True-  election,  the  other  two  being  qualified, 
hart  0.  Addicks,  2  Tex.  217;  Dishon  In  Sprague  v.  Norway,  31  Cal.  173, 
V.  Smith,  10  Iowa,  212 :  Attorney-  it  was  decided  that  where  the  judges 
Greneral  v.  Ely,  4  Wis.  420;  State  v.  of  an  election  could  not  read,  and  for 
Jones,  19  Ind.  356;  People  v,  Hig-  that  reason  a  person  who  was  not  a 
gins,  3  Mich.  233;  Gorham  v.  Camp-  member  of  the  board  took  the  ballots 
bell,  2  Cal.  135;  People  v.  Bates,  11  from  the  box,  and  read  them  to  the 
Mich.  362 ;  Taylor  o.  Taylor,  10  tellers,  at  the  request  of  the  judges, 
Blinn.  112;  People  v.  McManus,  34  the  election  was  not  affected  by  the 
Barb.  620;  Whipley  v.  McCune,  12  irregularity.  In  several  cases,  and 
Cal.  352;  Bourland  v.  Hildreth,  26  among  others  the  following,  the 
Cal.  161;  Day  o.  fcent,  1  Oreg.  123;  general  principle  is  asserted  that  any 
Piatt  V.  People,  29  Ul.  54 ;  Ewing  v.  irregularities  or  misconduct,  not 
FiUey,  43  Penn.  St.  384;  Howard  o.  amounting  to  fraud,  is  not  to  be 
Shields,  16  Ohio,  n.  s.  181;  State  suffered  to  defeat  an  election  unless 
V.  Stumpf,  21  Wis.  579;  McKiuney  o.  it  is  made  to  appear  that  the  result 
O'Connor,  26  Tex.  5;  Sprague  o.  was  thereby  changed.  Loomis  r.  Jack- 
Norway,  31  Cal.  173;  Sheppard's  son,  6  W.  Va.  613, 692;  Morris  r.  Van- 
Election  Case,  77  Penn.  St.  295;  laningham,  11  Kan.  269;  Supervisors  of 
Wheelock's  Election  Case,  82  Penn.  Du  Page  v.  People,  65111.  360;  Chicago 
St  297;  Pike  Co.  v.  Barnes,  51  Miss.  v.  People,  80  111.  496;  People  o.  Wilson, 
305.  In  Ex  parte  Heath,  3  Hill,  42,  62  N.  Y.  186.  The  failure  to  hold 
it  was  held,  that,  where  the  statute  the  election  at  the  place  appointed 
required  the  inspectors  to  certify  the  may  not  be  fatal  if  no  one  lost  his 
result  of  the  election  on  the  next  day  vote  in  consequence.  Dale  v.  Irwin, 
thereafter,  or  sooner,  the  certificate  78  III.  170.  And  a  candidate  who 
made  the  second  day  thereafter  was  participates  in  the  election  actually 


plarity.* 

1,  will  not  ^e  alloAved  to  question 
as  validity  on  thai  ground  People 
r>.  Wuito,  TO  111.  25.  But  where  the 
likw  ipivn  three  hours  for  an  election 
uid  Ihn  polls  were  closed  in  forty 
mInuliM,  tho  proceedings  were  held 
iliviilid.     State  i>.  Wallem.   37   Iowa, 

lai. 

'  This  rule  has  certoinly  heeii  ap- 
pll»cl  with  great  liberality,  in  some 
o&wi.  in  I'eopb  V.  Higgiiis,  ^  Mich. 
S39.  It  WHS  held  that  the  .stiitute  re- 
qniring  bulbls  to  be  senleil  up  in  a, 
pNckiit[(>.  und  then  locked  up  in  the 
bnlldt-liDX,  with  the  orifice  at  the  top 
■qa1(<i|.  wns  directory  merely;  and  that 
hiillot*  which  had  been  kept  in  a 
Inched  liox,  hut  without  tiie  oritiee 
closed  or  the  bullots  sealed  up,  were 
adrntssible  In  evidenoe  in  a  contest 
for  KD  olSuo  dept-iidSug  Upou  thia  elec- 
tiOD.  Tills  cajie  was  foUowed  in  Peo- 
ple e.  Ciiiiitt«.  Hi  Mieh.  2^3.  and  it 
«U  held  that  whether  the  ballots 
were  mote  satisfactory  evidence  than 
the  inspector's  certificates,  where  a 
disorupanry  appeared  between  them, 
wns  a  c|U».itioii  for  the  jary.  In  Mor- 
ril  V.  Hnines.  3  N.  H.  216,  the  statute 
nHiiiirrd  Rtat«  officers  to  be  chosen  hy 
K  Bheck-list,  and  hy  delivery  of  the 
I  to  the  inDdi:ra,tor  in  person; 

a  hniathat  tli»  n-,iinreinpnt 
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What  is  a  Sufficient  Election. 

Unless  the  law  under  which  the  election  is  held  expressly  re- 
quires more,  a  plurality  of  the  votes  cast  will  be  sufficient  to 
elect,  notwithstanding  these  may  constitute  but  a  small 
portion  of  those  *  who  are  entitled  to  vote,^  and  notwith-  [*  620] 
standing  the  voters  generally  may  have  failed  to  take 
notice  of  the  law  requiring  the  election  to  be  held.' 

If  several  persons  are  to  be  chosen  to  the  same  office,  the  requi- 
site number  who  shall  stand  highest  on  the  list  will  be  elected. 
But  without  such  a  plurality  no  one  can  be  chosen  to  a  public 
office ;  and  it  is  held  in  many  cases  that  if  the  person  receiving 
the  highest  number  of  votes  was  ineligible,  the  votes  cast  for  him 
will  still  be  effectual  so  far  as  to  prevent  the  opposing  candidate 
being  chosen,  and  the  election  must  be  considered  as  having 
failed.^ 


jected)  would  be  four.  It  was  held 
that  this  neglect  of  the  inspectors  did 
not  invalidate  the  election ;  that  had 
the  votes  been  drawn  out,  the  proba- 
bility was  that  each  candidate  would 
lose  a  number  proportioned  to  the 
whole  number  which  he  had  in  the 
box;  and  this  being  a  probability 
which  the  statute  providing  for  the 
drawing  proceeded  upon,  the  court 
should  apply  it  afterwards,  apportion- 
ing the  excess  of  votes  between  the 
candidates  in  that  proportion. 

^  Augustin  V.  Eggleston,  12  La. 
Ann.  366;  Gillespie  v.  Palmer,  20 
Wis.  544.  See  also  State  r.  Mayor, 
&c.,  of  St.  Joseph,  '61  Mo.  270;  State 
V.  Binder,  38  Mo.  450. 

^  People  V.  Hartwell,  12  Mich.  508. 
Even  if  the  majority  expressly  dissent, 
yet  if  they  do  not  vote,  the  election  by 
the  minority  will  be  valid.  Oldknow 
V.  Wainwright,  1  W.  Bl.  229;  Rex 
Vi  Foxcroft,  2  Burr.  1017;  Hex  v. 
Withers,  referred  to  in  same  case. 
Minority  representation  in  certain 
cases  has  been  introduced  in  New 
York,  Pennsylvania,  and  Illinois,  and 


the  principle  is  likely  to  find  favor 
elsewhere. 

s  State  V.  Giles,  1  Chand.  112; 
Opinions  of  Judges,  38  Maine,  597; 
State  V,  Smith,  14  Wis.  497;  Saun- 
ders V,  Haynes,  13  Cal.  145;  Fish  v. 
CoUens,  21  La.  Ann.  289;  Sublett  o. 
Bed  well,  47  Miss.  266;  s.  c.  12  Am. 
Rep.  338;  State  v,  Swearingen,  12 
Geo.  24;  Commonwealth  v,  McCluley, 
56  Penn.  St.  270;  Matter  of  Corliss 
(Sup.  Ct.  R.  I.),  16  Am.  Law  Reg. 
15.  See  State  v.  VaU,  53  Mo.  97. 
In  People  v.  Molliter,  23  Mich.  341, 
a  minority  candidate  claimed  the 
election  on  the  ground  that  the  votes 
cast  for  his  opponent,  though  a  ma- 
jority, were  ineffectual,  because  the 
name  was  abbreviated.  Heldy  that 
they  were  at  least  effectual  to  pre- 
clude the  election  of  a  candidate  who 
received  a  less  number.  But  it  has 
been  held  that  if  ineligibility  is 
notorious,  so  that  the  electors  must 
be  deemed  to  have  voted  with  full 
knowledge  of  it,  the  votes  for  an  in- 
eligible candidate  must  be  declared 
void,  and  the  next  highest  candidate 


IpMn  had  a  plurality  uf  tlie  legal  ' 
,  that ,  an  excluHion  of  legal  v 
stagh -error  in  judgment — will 
withstaoilitig  the  error  in  such  a  ca: 
mode  of  correcting,  even  by  the  aid 
ba  known  with  certainty  afterwart 
vould  have  voted,  and  it  would  oliv 
and  reljT  upon  their  Hubbeqneiit  s\ 
tioiis,  after  it  is  asceitaine 
£*621J  "vot«8  would  have  upon  t 
inspfctow  of  elet'tion  shall 
catise  of  honest  error  in  judgmeut 
atui  to  an  extent  Uiat  iiffects  the  re 
wisii  Ivgnl  voters  ttre  intimiihtted  at 
for  ttny  other  ren«outi  the  electors  [ 
tbn  exprtisbioii  of  tlieir  t>eiitinients 
«IeotIon  should  be  set  aside  altog< 


tcnbuaea.    TUU  Ib  the  English  due-  die 

trine:    KIiik    e.    Hawkius,    lU    F.Aist,  tn 

3\l;   i  Dow.    P.    C.    134;    King  it.  no 
Pun-j,  14  KiMt,  519;  Gotlirig  v.  Veky, 

7  q.   B.   4(J0;    Itftx    ir.   Mondu;,   L>  Pit 

Cinrp.  M(l;    Hex  o.  Foxcrofc,  liurr.  21 

lOlTi  ■.  O.   I   Win.   fll.   221);  Reg.  <:  trii 

Cunkl,   »    F..    &    II.    340;    treocli    v.  Ci. 

Hatas,  $  Moak,  711.    Ami  see  the  lli 

"  J  Aitiorican   cu««:    Prici;  v.  illi 

^ilJnd.  57^!  HMah-ison  v.  Til-  io 
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purpose  for  which  it  was  called.^  Errors  of  judgment  are  inevi- 
table, but  fi*aud,  intimidation,  and  violence  the  law  can  and  should 
protect  against.  A  mere  casual  affray,  however,  or  accidental  dis- 
turbance, without  any  intention  of  overawing  or  intimidating  the 
electors,  cannot  be  considered  as  affecting  the  freedom  of  the  elec- 
tion ;  *  nor  in  any  case  would  electors  be  justified  in  abandoning  the 
ground  for  any  light  causes,  or  for  improper  interference  by  others 
where  the  officers  continue  in  the  discharge  of  their  functions, 
and  there  is  opportunity  for  the  electors  to  vote.^  And,  as  we 
have  already  seen,  a  failure  of  an  election  in  one  precinet,  or  dis- 
order or  violence  which  prevent  a  return  from  that  precinct,  will 
not  defeat  the  whole  election,  unless  it  appears  that  the  votes 
which  could  not  be  returned  in  consequence  of  the  violence  would 
have  changed  the  result.^  It  is  a  little  difficult  at  times  to  adopt 
the  true  mean  between  those  things  which  should  and  those 
which  should  not  defeat  an  election  ;  for  while  on  the  one  hand  the 
law  should  seek  to  secure  the  due  expression  of  his  will  by  every 
legal  voter,  and  guard  against  any  irregularities  or  misconduct 
that  may  tend  to  prevent  it,  so,  on  the  other  hand,  it  is  to  be 
borne  in  mind  that  charges  of  irregularity  and  misconduct  are 
easily  made,  and  that  the  dangers  from  throwing  elections  open 
to  be  set  aside  or  controlled  by  oral  evidence,  are  perhaps  as 
great  as  any  in  our  system.  An  election  honestly  conducted 
under  the  forms  of  law  ought  generally  to  stand,  notwithstand- 
ing individual  electors  may  have  been  deprived  of  their  votes,  or 
unqualified  voters  been  allowed  to  participate.  Individuals  may 
suffer  wrong  in  such  cases,  and  a  candidate  who  was  the  real 
choice  of  the  people  may  sometimes  be  deprived  of  his  election ; 
but  as  it  is  generally  impossible  to  amve  at  any  greater 
certainty  of  *  result  by  resort  to  oral  evidence,  public  pol-  [*  622] 
icy  is  best  subserved  by  allowing  the  election  to  stand, 


1  Where  one  receives  a  majority 
of  all  the  votes  cast,  the  opposing 
candidate  cannot  be  declared  elected 
on  evidence  that  legal  voters  sufficient 
to  change  the  result  offered  to  vote 
for  him,  but  were  erroneously  denied 
the  right;  but  the  election  may  be 
declared  to  have  failed,  and  a  new 
ele6tion  be  ordered.  Renner  o.  Ben- 
nett, 21  Ohio,  N.  8.   431.     See  also 


Matter  of  Long  Island  R.  R.  Co.,  19 
Wend.  37 ;  People  v.  Phillips,  1  Denio, 
389;  State  v.  McDaniel,  22  Ohio, 
N.  s:  354. 

^  Cush.  Leg.  Assemb.  §  184. 

*  See  First  Parish  in  Sudbury  v, 
Stearns,  21  Pick.  148. 

«  Ex  parte  Heath,  3  Hill,  42.  See 
ante,  p.  *616  and  note. 
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vassers  assupes  to  reject  returns  transmitted  to  it  on. other 
grounds  than  those  appearing  upon  its  face,  or  to  declare  persons 
elected  who  are  not  shown  by  the  returns  to  have  received  the 
requisite  plurality,  it  is  usurping  functions,  and  its  conduct 
will  be  reprehensible,  if  not  even  criminal.  The  action  of  such 
boards  is  to  be  carefully  confined  to  an  examination  of  the 
papers  before  them,  and  a  determination  of  the  *  result  [*  623] 
therefrom,  in  the  light  of  such  facts  of  public  notoriety 
connected  with  the  election  as  every  one  takes  notice  of,  and 
which  may  enable  them  to  apply  such  ballots  as  are  in  any 
respect  imperfect  to  the  proper  candidates  or  offices  for  which 
they  are  intended,  provided  the  intent  is  sufficiently  indicated 
by  the  ballot  in  connection  with  such  facts,  so  that  extra- 
neous evidence  is  not  necessary  for  this  purpose.  If  canvass- 
ers refuse  or  neglect  to  perform  their  duty,  they  may  be 
compelled  by  mandamtis  ;  ^  though  as  these  boards  are  created 
for  a  single  purpose  only,  and  are  dissolved  by  an  adjournment 
without  day,  it  has  been  held  that,  after  such  adjournment,  man- 
damus would  be  inapplicable,  inasmuch  as  there  is  no  longer  any 
board  which  can  act.'  But  we  should  think  the  better  doctrine 
to  be,  that  if  the  board  adjourn  before  a  legal  and  complete  per- 
formance of  their  duty,  mandamuB  would  lie  to  compel  them  to 
meet  and  perform  it.^  But  when  the  board  themselves  have  once 
performed  and  fully  completed  their  duty,  they  have  no  power 
afterwards  to  reconsider  their  determination  and  come  to  a  differ- 
ent conclusion.^ 

• 

tioDS  of  fraud  in  the  election.    Phelps  *  To  this  effect  is  State  v.  Gibbs, 

V.  Schroeder,  26  Ohio  St.  549.      A  13  Fla.  55.     And  see  People  v.  Board 

eertificate  to  be  made  by  a-  justice  of  Registration,  17  Mich.  427;  People 

and  inspectors  is  void  on  its  face  if  o.  Board,  &c.  of  Nankin,  15  Mich.  156; 

signed  by  the  justice  alone.    Perry  v.  Lewis  o.  Commissioners,  16  Kan.  102. 

Whitaker,  71  N.  C.  475.  *  Hadley  v.  Mayor,  &c.,  33  N.  Y. 

1  Clark  9.  McKenzie,  7  Bush,  523;  603;  State  v.  Warren,  1  Houston,  4^; 

Burke  v.  Supervisors  of  Monroe,  4  W.  State  v.  Harrison,  88  Mo.  540.     If 

Ya.  371 ;  State  v.  County  Judge,  7  they  recount  and  give  the  certificate 

Iowa,  186;  Magee  v.  Supervisors,  10  to  another,   such    action  is  a  mere 

Cal.  376;  Kisler  v.  Cameron,  39  Ind.  nullity.      Bowen  o.   Hixon,  45  Mo. 

488;    Commonwealth    v.   Emminger,  340;  People  v,  Robertson,  27  Mich. 

74  Penn.  St.  479.  116;  Opinions  of  Justices,  117  Mass. 

s  Clark  9.  Buchanan,  2  Minn.  346 ;  599;    State  v.  Donewirth,  21  Ohio, 

People  V.  Supervisors,  12  Barb.  217;  N.  s.  216. 
State  V.  Rodman,  43  Mo.  256. 
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"Am  tli«  et«otion  offloen  perfbnn  for  the  most  pnrt  ministerial 
fbttetfODS  oaly,  their  retimit,Mid  ^e  Mt-tificates  of  election  whicb 
are  ianwd  apon  ttiein,  are  sot  oondoKte  in  favor  of  the  officen 
who  would  thereby  appear  to  he  dioecD,  but  the  final  deciaioa 
Aiart  rest  with  the  ooturte.*  This  Ib  the  general  rule,  and  the 
exoeptions  ate  of  those  oaaes  where  the  law  under  which  the  caa- 
ittas  Isnitlde  dedaree  die  deoision  oonolu^ive,  or  where  a  special 
itiAQtoiy  boud  ^  eetabUded  with  pvwei?  of  Sd^I  decision.' 
Whatever  may  he  tiie  office,  an  eleetioti  to  it  is  only  made  by  Uie  . 
(Hudldate  reoeiTing  the  reqniute  majoiity  or  plumlity  of  the  legal 
VOtea  oaflti'  and  whoever,  withont  anrh  election,  intrudes  into 
m  offibe,  whether  witii  or  withont  the  formal  evidences  of  title, 
may  be  onsted  on   the  proper  judieia]   inquiry.*     The  general 


.  Yoric  ib  the  canvaM  of  Tot«A  for  £01- 
Com,  9U;  HtU  «.  flUt,  1  SleCord,  onun-  In  1702,  «here  the  election  ot 
fn  i  WaamaA  *.  Hollow^,  8  Ala.  Join  iay  to  that  office  waa  defeated 
U; -StaW  ■■  Omk  of  FluMia,  I  tg tti i^idtti otTe>» omS fc»Me 
Puteh.  ««;  UanMl  f.  Sono.  S  fa>  entaia  inqplariti«,  viiok,  a- 
Awu,  68;  JJtonuT-OaMtd  *.  Bus-  dor  tho  moteToowrt  fuOdii  Ji^wa 
few, 4 mt.  007;  AttonsBj^Oononl v.  oo^t  to  hmi  Mv  onAMbiM 
B7,4WI(.430;Pooidet.TMCloTo,  HamBond'a  PolHkol  HWury  «l  Mo 
1  Mich.  362;  People  v.  Hi^aa,  8  York,  ch.  S.  Th«  law  then  in  fom 
Hich.  233;  DisboD  c.  Smith,  lOlowa,  m&de  the  decison  of  the  State  cu- 
312;  State  v.  JohnsoD,  17  Ark.  407;  vasaen  final  and  concIuaiTe.  Th* 
State  V.  Fetter,  12  Wia.  566 ;  State  o.  Louisiana  Returning  Board  ciM  will 
Avery,  14  Wis.  122;  People  r.  Jones,  readily  occur  to  the  aiiiid;  b«t  tbcM 
20  Cal.  50;  Newcmn  v.  Kirtley,  18  must  be  regarded  aa  atandiag  bj 
B.  Monr.  515;  Comroonnealtb  o.  thenuelveg,  because  IIm  legialatin 
Jonea,  10  Bush,  725;  People  e.  Sea-  provisions  under  which  thej  wen  hid 
man,  5  Denio,  409 ;  People  o.  Cook,  were  unlike  any  other*  known  to  ont 
8  N.  Y.  67;  People  v.  Matt«son,  17  history,  and  assumed  tocmitoestn- 
III.  167 ;  Taylor  ti.  Taylor,  10  Minn,  ordinary  and  irresponaible  powers. 
107 ;  Calaveras  County  d.  Brockway,  *  In  some  cases  it  ia  provided  bj 
80  Cal.  323.  An  illegal  election  may  law,  that,  if  there  is  a  tie  vota,  the  two 
beconteatedandaetaside, even  though  peraons  receiving  an  equal  and  Sm 
but  one  peraon  was  voted  for.  Ex  higheat  number  shall  Mat  lota,  sad 
pane  Bllyson,  20  Grat.  10.  the  election  shall  be  thereby  detcf 
*  See  Grier  v.  Shackleford,  Const,  mined.  The  drawing  of  loU,  how- 
Rep.  642;  Batman  b.  Hegowau,  1  ever,  woald  not  preclude  an  inquiry, it 
Met.  (Ky.)  563;  State  v.  Marlow,  15  the  auit  of  the  State,  into  pnrioai 
Ohio,  M.  B.  114;  People  e.  Goodwin,  irregutaritiea.  People  «.  St^rtKOi 
32  Mich.  496;  Baxter  v.  Brooka,  20  27  Mich.  116, 
Ark.  173;  a.  c.  11  Am.  Law  Rev.  534.  •  Whether  jury  trial  in  tlieeaM<i 
Forthe  proceedings  in  the  State  of  New  contested  elections  ia  matter  of  rigiit 


CH.  XVn,]      THE  EXPBB88ION  OP  THE  POPULAB  WILL,  787 

doctrine  is  here  stated  ;  but  in  one  important  case  it  was  denied 
that  it  could  apply  to  the  office  of  chief  executive  of  the  State. 
The  case  was  one  in  which  the  incumbent  was  a  candidate  for 
re-election,  and  a  majority  of  votes  was  cast  for  his  opponent. 
Certain  spurious  returns  were,  however,  transmitted  to  the  State 
canvassers,  which,  together  with  the  legal  returns,  showed  a  plu- 
rality for  the  incumbent,  and  he  was  accordingly  declared  chosen. 
Proceedings  being  taken  against  him  by  qtu)  warranto  ih  the 
Supreme  Court,  he  objected  to  the  jurisdiction,  on  the  ground 
that  the  three  departments  of  the  State  government,  the  legisla- 
tive, the  executive,  and  the  judicial,  were  equal,  coordinate,  and 
independent  of  each  other,  and  that  each  department  must  be 
and  is  the  ultimate  judge  of  the  election  and  qualification  of  its 
own  member  or  members,  subject  only  to  impeachment  and  ap- 
peal to  the  people ;  that  the  question,  who  is  rightfully  entitled 
to  the  office  of  governor,  could  in  no  case  become  a  judicial  ques- 
tion ;  and  that  as  the  Constitution  provides  no  means  for  ousting 
a  successful  usurper  of  either  of  the  three  departments  of  the 
government,  that  power  rests  exclusively  with  the  people,  to  be 
exercised  by  them  whenever  they  think  the  exigency  requires  it.^ 
There  is  a  basis  of  truth  in  this  argument :  the  executive  of  the 
State  cannot  be  subordinated  to  the  judiciary,  and  may,  in  general, 
refuse  obedience  to  writs  by  which  this  may  be  attempted.^  But 
when  the  question  is,  who  is  the  executive  of  the  State,  the 
judges  have  functions  to  perform,  which  are  at  least  as  important 
as  those  of  any  other  citizens,  and  the  fact  that  they  are  judges 
can  never  be  a  reason  why  they  should  submit  to  a  usurpation. 
A  successful  usurpation  of  the  executive  office  can  only  be  ac- 
complished with  the  acquiescence  of  the  other  departments  ;  and 
the  judges,  for  the  determination  of  their  own  course,  must,  in 
some  form,  inquire  into  or  take  notice  of  the  facts.  In  a  contro- 
versy of  such  momentous  import,  the  most  formal  and  deliberate 
inquiry  that  the  circumstances  will  admit  of  is  alone  excusable  ; 
and,  when  made  and  declared,  the  circumstances  must  be  extraor- 

seems  tio  be  made  a  question.     That  St.  332 ;  State  v,  Johnson,  26  Ark. 

it  is,  see  State  0.  Burnett,  2  Ala.  140;  281.      It    is,   however,  conceded    in 

People  V.  Cicotte,  16  Mich.  283,  die-  Pennsylvania  that,  in  a  proceeding  to 

/urn.  People  v,  Albany,  &c.  R.  R.  Co.,  forfeit  an  office,  jury  trial  is  of  right. 
57  N.  Y.  161.    .That  it  is  not,  is  held         ^  Attorney- General  o.  Barstow,  4 

in  Ewing  v.  Filly,  43  Penn.  St  384;  Wis.  567. 
Coininon wealth  v.  Leech,  44  Penn.         ^  See  ante^  p.  *116. 
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dinary  in  which  it  will  not  be  effectual.  In  the  case  referred  to, 
the  usurper,  though  the  candidate  of  a  party  embracing  half  the 
voters  of  the  State,  found  himself  utterly  stripped  of  power  bj 
the  decision  of  the  court  against  him  ;  public  support  feU  sway 
from  him,  and  success  in  his  usurpation  became  an  impossibility. 
The  decision  guided  and  determined  the  popular  sentiment,  and 
perhaps  saved  the  State  from  disorder,  violence,  and  anarchy.^ 

Where,  however,  the  question  arises  collaterally,  and  not  in  a 
direct  proceeding  to  try  the  title  to  the  office,  the  correctness  of 
the  decision  of  the  canvassers  cannot  be  called  in  question,  bat 
must  be  conclusively  presumed  to  be  correct ; '  and  where  the 
election  was  to  a  legislative  office,  the  final  decision,  as  well  by 
parliamentary  law  as  by  constitutional  provisions,  rests  with  the 
legislative  body  itself,  and  the  courts,  as  we  have  heretofore 
seen,'  cannot  interfere. 

The  most  important  question  which  remains  to  be  mentioned, 

relates  to  the  evidence  which  the  courts  are  at  liberty  to  receive, 

*  and  the  facts  which  it  is  proper  to  spread  before  the  juiy 

[*  625]  for  their  *  consideration  when^an  issue  is  made  upon  an 

election  for  trial  at  law. 

The  questions  involved  in  every  case  are,  first,  has  there  been 
an  election  ?  and  second,  was  the  party  who  has  taken  possession 
of  the  office  the  successful  candidate  at  such  election,  by  having 
received  a  majority  of  the  legal  votes  cast  ?  *     These  are  ques- 


1  Some  attention  to  conflicts  be- 
tween the  several  departments  of 
government  was  given  by  the  author 
in  an  essay  on  Checks  and  Balances 
in  government,  pubUshed  in  the  '*  In- 
ternational Review/*  for  1876.  A 
question  like  that  above  mentioned 
could  not  arise  in  respect  to  the  presi- 
dency, as  Congress  must  canvass  and 
declare  the  result.  In  some  recent 
cases,  in  which  the  office,  of  Governor 
was  in  question,  though  the  decision 
was  placed  by  the  constitution  in  the 
hands  of  the  legislature,  the  final 
result  was  only  determined  by  popu- 
lar acquiescence.  The  difficulty  was, 
that  the  legislative  authority  was  as 
much  in  dispute  as  the  executive. 
The  cases  of  South  Carolina  and 
Louisiana  are  here  specially  referred  to. 


2  Morgan  v.  Quackenbush,  22 
Barb.  72;  Hadley  r.  Mayor,  &c.,  33 
N.  Y.  603;  Howard  r.  Diarraid,  26 
Ark.  100.  And  see  Hulseman  r. 
Reus,  41  Penn.  St.  396,  where  it  was 
held  that  the  court  could  not  inter- 
fere summarily  to  set  aside  a  certifi- 
cate of  election,  where  it  did  not 
appear  that  the  officers  had  acted 
corruptly,  notwithstanding  it  was 
shown  to  be  based  in  part  upon 
forged  returns. 

»  See  ante,  p.  ♦ISS.  See  also 
Commonwealth  p.  Meeser,  44  Fenn. 
St.  341. 

*  See  cases  cited,  p.  ♦622,  note. 
Also  State  v.  The  Judge,  13  Ala.  805; 
People  V.  Robertson,  27  Mich.  116; 
Commonw^ealth  r.  Emminger,  '4 
Penn.   St.  479;    Dobyns  r.  Weadon, 


CH.  XVn.]      THE  EXPRESSION  OP  THE  POPULAB  WILL. 


789 


tions  which  involve  mixed  considerations  of  law  and  fact,  and' the 
proper  proceeding  in  which  to  try  them  in  the  courts  is  by  quo 
warranto^  when  no  special  statutory  tribunal  is  created  for  the 
purpose.^ 

Upon  the  first  question,  we  shall  not  add  to  what  we  have 
already  said.  When  the  second  is  to  be  considered,  it  is  to  be 
constantly  borne  in  mind  that  the  point  of  inquiry  is  the  will  of 
the  electors  as  manifested  by  their  ballots ;  and  to  this  should  all 
the  evidence  be  directed,  and  none  that  does  not  bear  upon  it 
should  be  admissible. 

We  have  already  seen  that  the  certificates  or  determinations  of 
the  various  canvassing  boards,  though  conclusive  in  collateral  in- 
quiries, do  not  preclude  an  investigation  by  the  courts  into  the 
facts  which  they  certify.  They  are  prima  facie  evidence,  how- 
ever, even  in  the  courts ;  ^  and  this  is  so,  notwithstanding  altera- 
tions appear ;  the  question  of  their  fairness  in  such  a  case  being 
for  the  jury.*  But  back  of  this  prima  facie  case  the  courts  may 
go,  and  the  determinations  of  the  State  board  may  be  corrected 
by  those  of  the  district  boards,  and  the  latter  by  the  ballots  them- 
selves when  the  ballots  are  still  in  existence,  and  have  been  kept 
as  required  by  law.^  If,  however,  the  ballots  have  not  been  kept 
as  required  by  law,  and  surrounded  by  such  securities  as  the  law 
has  prescribed  with  a  view  to  their  safe  preservation  as  the  best 
evidence  of  the  election,  it  would  seem  that  they  should  not  be 
received  in  evidence  at  alU^  or,  if  received,  that  it  should  be  left 


50  Ind.  298.  The  right  to  the  office 
comes  from  the  ballots,  and  not  from 
the  commission.  State  v.  Draper,  50 
Mo.  353.  Where  the  officers  acted 
frandolently  -in  the  conduct  of  an 
election,  their  returns  may  be  re- 
jected, and  the  result  be  arrived  at 
from  other  proofs  exclusively.  Su- 
pervisors V,  Davis,  63  HI.  405. 

^  People  V.  Matteson,  17  111.  167 ; 
People  r.  Cover,  50  III.  100.  If  the 
proceeding  is  commenced  before  the 
office  which  is  in  contest  has  expired, 
it  may  be  continued  to  a  conclusion 
afterwards.  State  v.  Pierce,  35  Wis.  93. 

<  Marshall  v.  Kerns,  2  Swan,  68 ; 
Morgan  v.   Quackenbush,  22   Barb. 


72 ;   Calaveras  County  v,  Brockway, 
30  Cal.  325. 

s  State  V.  Adams,  2  Stew.  231. 
See  State  v.  Hilmantel,  23  Wis.  422. 

*  People  V,  Van  Cleve,  1  Mich. 
362;  People  v.  Higgins,  3  Mich.  233; 
State  p.  Clerk  of  Passaic,  1  Dutch. 
354  ;  State  v.  Judge,  &c  ,  13  Ala. 
805;  People  v.  Cook,  14  Barb.  259; 
8.  c.  8  N.  Y.  67;  People  v.  Cicotte, 
16  Mich.  283;  Attorney- General  t;. 
Ely,  4  Wis.  420.  The  ballot  is  al- 
ways the  best  evidence  of  the  voter*s 
action.  Wheat  9.  Ragsdale,  27  Ind. 
191 ;  People  v.  Holden,  28  Cal.  123. 

•  People  V.  Sackett,  14  Mich.  320. 
But  see  People  v,  Higgins,  3  Mich. 
233. 
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any  question  to  be  raised  upon  this  subject.  For  the  evidence 
voluntarily  given  upon  any  such  question  will  usually  come  from 
those  least  v^rorthy  of  credit,  who,  if  they  have  voted  without 
legal  right  in  order  to  elect  particular  candidates,  will  be 
equally  ready  to  testify  *  falsel3%  if  their  testimony  can  [*  627] 
be  made  to  help  the  same  candidates  ;  especially  when, 
if  they  give  evidence  that  they  voted  the  opposing  ticket,  there  can 
usually  be  no  means,  as  they  will  well  know,  of  showing  the  evi- 
dence to  be  untrue.^  Moreover,  to  allow  such  scrutiny  is  to  hold 
out  strong  temptation  to  usurpation  of  office,  without  pretence  or 
color  of  right ;  since  the  nature  of  the  case,  and  the  forms  and 
proceedings  necessaiy  to  a  trial  are  such  that,  if  an  issue  may  be 
made  on  the  right  of  every  individual  voter,  it  will  be  easy,  in 
the  case  of  important  elections,  to  prolong  a  contest  for  the  major 
part  if  not  the  whole  of  an  official  term,  and  to  keep  perpetually 
before  the  courts  the  same  excitements,  strifes,  and  animosities 
which  characterize  the  hustings,  and  which  ought,  for  the  peace 
of  the  community,  and  the  safety  and  stability  of  our  institutions, 
to  terminate  with  the  close  of  the  poUs.^ 

Upon  this  subject  there  is  very  little  judicial  authority,  though 
legislative  bodies,  deriving  their  precedents  from  England,  where 
the  system  of  open  voting  prevails,  have  always  been  accustomed 
to  receive  such  evidence,  and  have  indeed  allowed  a  latitude  of 
inquiry  which  makes  more  to  depend  upon  the  conscience  of  the 
witnesses,  and  of  legislative  committees,  in  some  cases,  than  upon 
the  legitimate  action  of  the  voters.  The  question  of  the  right  to 
inquire  into  the  qualifications  of  those  who  had  voted  at  an  elec- 
tion, on  a  proceeding  in  the  nature  of  a  qiu>  warranto^  was  directly 
presented  in  one  case  to  the  Supreme  Court  of  New  York,  and 
the  court  was  equally  divided  upon  it.^  On  error  to  the  Court 
of  Appeals,  a  decision  in  favor  of  the  right  was  rendered  with 

^  It  has  been  decided  in  Wisconsin  a  contest,    he  declares  he  voted  the 

that  where  an  unqualified  person  is  other  way,  and  a  deduction  is  made 

called  to  prove  that  he  voted  at  an  from  the  opposite  vote  accordingly, 

election,  and  declines  to  testify,  the  See  Beardstown  v.   Virginia,  76  111. 

{act    of    his    having  voted    may  be  31. 

proved,  and  then  his  declarations  may         ^  This  is  one  reason,  perhaps,  why 

be  put  in  evidence   to  show  how  he  in  the  case  of  State  officers  a  statutory 

voted.     State  v,  Olin,  23  Wis.  319.  tribunal  is  sometimes  provided  with 

This  may  give  the  incompetent  voter  powers  of  summary  and  final  decision. 
a  double  vote.     First,  he  votes  for         *  People  v.  Pease,  30  Barb.  588. 
the  ticket  of  his  choice,  and  then,  on 


the  concurrence  of  five  judges,  against  three  dissentients,*  The 
same  question  afterwards  came  before  the  Supreme  Court  of 
Michigan,  and  was  decided  the  same  way,  though  it  appears  from 
the  opinions  that  the  court  were  equally  divided  in  their  vienu' 
To  these  cases  we  must  lefer  for  the  full  discussion  of  the  rea- 
sons influencing  the  several  judges;  but  future  decisions  alone 
can  give  the  question  authoritative  settlement.' 

1  People  V.  Pease,  29  N.  Y.  45.  ascertained  how,  at  the  time,  hf  m- 

■  People  0.  acotte,  18  Mich.  283.  tended  to  vote,  it  is  difficult  to  da- 
See  furUier  Uie  case  of  Slate  u.  Uil-  cover  much  value  in  Uie  elector's 
mtiDtel.  2i  Wis.  422,  where  it  wag  do-  privilege  of  aecrec;  under  this  ruling, 
cided  that  those  who  hnd  voted  illeg'  And  if  "  circuinstances  "  ma^  k 
ally  might  be  compelled  to  testify  for  shown  to  determine  how  he  probablj 
whom  they  voted,  The  question  was  voted,  in  cases  where  he  insist)  upon 
discussed  but  briefly,  and  as  one  of  hja  constitutional  right  to  secrecj. 
privilege  merely.  then,  as  it  appears  to  us,  it  would  in 

■  Considerable  stress  was  laid  by  better  to  abolish  altogether  the  u>mi 
the  majority  of  the  New  York  Court  ballot  than  to  continue  longer  a  n^t- 
of  Appeals  on  the  legislative  practice,  tem  which  falsely  promises  secrMf, 
which,  as  it  seems  to  ua,  is  quite  too  at  the  same  time  that  it  gives  toptr^ 
loose  in  these  cases  to  constitute  a  spies  and  informers  full  license  to  in- 
safe  guide.  Some  other  rulings  in  vade  the  voter's  privilege  in  sccrrt 
that  case  also  seem  more  latitudina-  and  surreptitious  ways,  and  whicb 
rian  that  is  warranted  by  sound  prin-  leaves  jurors,  in  the  absence  of  wif 
ciple  and  a  due  regard  to  the  secret  definite  information,  to  act  upou  their 
ballot  system  which  we  justly  esteem  guesses,  surmises,  and  vague  ccnjec- 
K  important.     Thus,  Selden,  J.,  says:  tures  as  to  the  contents  of  a  ballot. 

"  When  a  voter  refuses  to  disclose  or  Upon  the  right  to  inquire  into  the 

fails  to  remember  for  whom  he  voted,  qnaliflcationaof  those  who  have  voted, 

I  think  it  is  competent  to  resort  to  in  a  proceeding  by  qtio  Karratile  to 

circumstantial  evidence  to  raise  a  pr»-  teat  the  right  to  a  public  office,  lot- 

sumption  in  regard  to  that  fact.    Such  tice  Chrittianey,  in  People  tr.  Cteotle, 

is  the  established  rule  iu  election  cases  IS  Mich.  311,  expresses  his  views  u 

before  legislative  committees,  which  follows:— 

assume  to  be  governed  by  legal  rules  "1  cannot  go  to  the  extent  of  hold- 

ot    evidence    (Cush.     Leg-     Assem.  ing  that  no  inquiry  is  admissible  in 

$§   199   and   200) ;    and   within   that  any  case  into  the  qusliflc^OD  of  Tot- 

rute  it  was  proper,  in  connection  with  era  or  the  nature  of  the  votes  given. 

the  other  circumstances  stated  by  the  Such  a  rule,  I  admit,  would  be  eaij 

witness  Loftis,  to  ask  him  for  whom  of  application,  and,  as  a  general  role, 

he  intended  to  vote;  not,  however,  on  might  not  be  productare  of  a  gisil 

the  ground  that  his  intention,  as  an  amount  of  injustice,  while  the  nolti- 

independent  fact,  could   be  material,  tnde  of  distinct  questions  of  fact  in 

but  on  the  ground  that  it  was  a  cir-  reference    to    the    great    nuDber  of 

oumstance  tending  to  raise  a  presump-  voters  whose    quali&catioiis  may  tie 

tion   for  whom  he  did  vote."     Now  contested,  is  liable  to  lead  to  sow 

as,  in  the  absence  of  fraud  or  mis-  embarrassment,    and    somrtiiiKt  I* 

take,  you  have  arrived  at  a  knowledge  protracted    trials,   without    a   IBM 

of  bow  the  man  voted,  when  you  have  satisfactoij  result  than  would  b*n 
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been   attained   under  a   rule  which  by  Justice  Campbell  as  follows  (ib. 

should    exclude    all    such  inquiries,  p.  294):  — 

Still,  I  cannot  avoid  the  conclusion  **The  first  inquiry  is  whether  an 
that  in  theory  and  spirit  our  constitu-  election  can  be  defeated  as  to  any 
tion  and  our  statutes  recognize  as  candidate  by  showing  him  to  have 
valid  those  votes  only  which  are  given  received  illegal  votes.  The  authori- 
by  electors  who  possess  the  constitu-  ties  upon  election  questions  are,  in 
tional  qualifications;  that  they  recog-  this  country,  neither  numerous  nor 
nixe  as  valid  such  elections  only  as  satisfactory.  In  England,  where 
are  affected  by  the  votes  of  a  majority  votes  are  given  viva  voccj  it  is  always 
of  such  qualified  electors ;  and  though  easy  to  determine  how  any  voter  has 
the  election  boards  of  inspectors  and  given  his  voice.  And  in  some  States 
canvassers,  acting  only  ministerially,  of  the  Union,  a  system  seems  to  pre- 
are  bound  in  their  decisions  by  the  vail  of  numbering  each  ballot  as 
number  of  votes  deposited  in  accord-  given,  and  also  numbering  the  voter's 
ance  with  the  forms  of  law  regulating  name  on  the  poll  list,  so  as  to  furnish 
their  action,  it  is  quite  evident  that  means  of  verification  when  necessary, 
illegal  votes  may  have  been  admitted  It  has  always  been  held,  and  is  not 
by  the  perjury  or  other  fault  of  the  disputed,  that  illegal  votes  do  not 
voters,  and  that  the  majority  to  which  avoid  an  election,  unless  it  can  be 
the  inspectors  have  been  constrained  shown  that  their  reception  affects  the 
to  certify  and  the  canvassers  to  allow  result.  And  where  the  illegality  con- 
has  been  thus  wrongfully  and  ille-  sists  in  the  casting  of  votes  by  per- 
gally  secured;  and  I  have  not  been  sons  unqualified,  unless  it  is  shown 
able  to  satisfy  myself  that,  in  such  a  for  whom  they  voted,  it  cannot  be 
case,  these  boards,  acting  thus  minis-  allowed  to  change  the  result, 
terially,  and  often  compelled  to  admit  **  The  question  of  the  power  of 
votes  which  they  know  to  be  illegal,  courts  to  inquire  into  the  action  of 
were  intended  to  constitute  tribunals  the  authorities  in  receiving  or  reject- 
of  last  resort  for  the  determination  of  ing  votes  is,  therefore,  very  closely 
the  rights  of  parties  claiming  an  elec-  connected  with  the  power  of  inquiring 
tion.  If  tills  were  so,  and  there  were  what  persons  were  voted  for  by  those 
no  legal  redress,  I  think  there  would  whose  qualifications  are  denied.  It  is 
be  much  reason  to  apprehend  that  argued  for  the  relator  that  neither  of 
elections  would  degenerate  into  mere  these  inquiries  can  be  made.  No  use 
contests  of  fraud.  can  fairly  be  made  in  such  a  contro* 

**  The  person  having  the  greatest  versy  as  the  present  of  decisions  or 

number  of  the  votes  of  legally  quali-  practice  arising  out  of  any  system  of 

fied  electors,  it  seems  to  me,  has  a  open  voting.     The  ballot  system  was 

constitutional  right  to  the  office ;  and  designed  to  prevent  such  publicity, 

if  no  inquiry  can  be   had  into  the  and  not  to  encourage  it.     And  the 

qualification  of  any  voter,  here  is  a  course  adopted   by  legislative  bodies 

constitutioual  right  depending  upon  a  cannot  be  regarded  as  a  safe  guide 

mode  of  trial  unknown  to  the  const!-  for  courts  of  justice.     There  is  little 

tation,  and,  as  I  am  strongly  inclined  uniformity  in  it,  and  much  of  it  is 

to  think,  opposed  to  its  provisions,  based  on  English  precedents  belong- 

I  doubt  the  competency  of  the  legis-  ing  to  a  different  practice.     The  view 

lature,  should  they  attempt  it,  which  taken  of  contested  elections  by  these 

I  think  they  have  not,  to  make  the  popular  bodies  is  not  always  accurate, 

decision  of  inspectors  or  canvassers  or  consistent  with  any  settled  princi- 

final  under  our  constitution."  pies. 

The   opposite    view  is    expressed  '*  There  b  no  case  so  far  as  I  have 
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ing  eyery  voter's  action ,  there  can  be  Compiled  Laws,  every  voter  is  corn- 
no  safety  against  those  personal  or  pelled  to  deliverhis  ballot  folded;  and, 
political  influences  which  destroy  indi-  by  sec.  52,  the  inspector  is  prohibited 
vidual  freedom  of  choice.  from  either  opening  or  permitting  it 

*'  It  is  altogether  idle  to  expect  to  be  opened, 

that  there  can  be  any  such  protection  **  The  devices  adopted  for  creating 

where  the  voter  is  only  allowed  to  different  appearances  in  the  ballots  of 

withhold  his  own  oath  concerning  the  different  parties   are    such    palpable 

ticket  he  has  voted,  while  any  other  evasions  of  the  spirit  of  the  law  as  to 

prying  meddler  can  be  permitted  in  a  go  very  far  towards  destroying  the 

court  of  justice  to  guess  under  oath  immunity  of  the  voter,  and  in  some 

at  its  contents.     If  the  law  could  per-  States  it  has  been  found  desirable  to 

mit  an  inquiry  at  all,  there  is  no  reason  attempt  by  statute  the  prevention  of 

whatever  for  preventing  an  inquiry  such  tricks ;  but  the  difficulty  of  doing 

from  the  voter  himself,  who  alone  can  this  effectually  is  exemplified  in  People 

actually  know  how  he  voted,  and  who  v.  Kilduff,  15  111.  492,  where  the  evi- 

can  suffer  no  more  by  being  compelled  deuce  seems  to  have  shown  that  a 

to  answer  than  by  having  the  fact  es-  uniform  variation    may  be    entirely 

tablished  otherwise.    The  reason  why  accidental.     Unless  some  such  differ- 

the  ballot  is  made  obligatory  by  our  ence  exists,  it  would  be  idle  to  attempt 

constitution  is  to  secure  every  one  the  any  proof  how  a  person  voted,  and  it 

right  of  preventing  any  one  else  from  would  be  better  to  do  away  at  once 

knowing  how  he  voted,  and  there  is  with  the  whole  ballot  than  to  have 

no  propriety  in  any  rule  which  renders  legal  tribunals  give  any  aid  or  counte- 

such  a  safeguard  valueless.  nance  to   indirect  violations    of   its 

*'  It  has  always  been  the  case  that  security;  and  the  evidence  received  in 
the  rules  of  evidence  have,  on  grounds  the  present  case  exemplifies  the  im- 
of  public  policy,  excluded  proof  tend-  propriety  of  such  investigations.  In 
ing  to  explain  how  individuals  have  some  instances,  at  least,  the  only  proof 
acted  in  positions  where  secrecy  was  that  a  voter,  complained  of  as  illegal, 
designed  for  their  protection  or  that  cast  his  ballot  for  one  or  the  other  of 
of  the  public.  No  grand  juror  could  these  candidates,  was,  that  he  voted 
be  permitted  to  disclose  as  a  witness  a  ticket  externally  appearing  to  belong 
the  ballots  given  by  himself  or  others  to  one  of  the  two  political  parties,  and 
upon  investigations  of  crime.  In-  containing  names  of  both  State  and 
formers  cannot  be  compelled  to  dis-  county  officers.  To  allow  such  proof 
close  to  whom  they  have  given  their  to  be  received  in  favor  of  or  against 
information.  And  many  official  facts  any  particular  candidate  on  the  ticket, 
are  denied  publicity.  In  all  of  these  is  to  allow  very  remote  circuoMtances 
cases,  the  rule  is  not  confined  to  indeed  to  assume  the  name  of  evidence, 
one  person  any  more  than  to  another ;  And  the  necessity  of  resorting  to  such 
for  public  policy  is  against  publication  out-of-the-way  proofs  only  puts  in  a 
from  any  source.  And  if,  as  is  clear,  clearer  light  the  impropriety  and  ille- 
a  man  is  entitled  to  keep  his  own  vote  gality  of  entering  upon  any  such 
secret,  it  is  difficult  to  see  how  any  inquiry,  when  the  law  sedulously  de- 
testimony  whatever  can  be  allowed,  stroys  the  only  real  proofs,  and  will 
from  any  source,  to  identify  and  ex-  not  tolerate  fi  resort  to  them.  And 
plain  it.  the  whole  State  is  much  more  inter- 

**  The  statutes  contain  some  pro-  ested  than  any  single  citizen  can  be, 

visiops  bearing  upon  these  topics  with  in  emancipating  elections    from    all 

considerable  force.    By  sec.  47  of  the  those  sinister  influences,  which  have  so 
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great  a  tcndeiicj'  to  coerce  or  deceive 
electors  into  becoming  tlie  mere  in- 
Btrumenti  of  otht;rH. 

"  But  there  are  further  provisions 
bearing  more  directly  on  the  propriety 
u>d  necessity  of  alloniog  no  inqiiigl- 
tiou  into  individual  votes. 

"  County  officers  are  among  those 
included  under  sec.  31  of  the  Compiled 
Laws,  which  declares  that '  the  persons 
having  the  greatest  number  of  votes 
shall  be  deemed  to  have  been  duly 
elected.'  The  law  does  not  confine 
this  to  votes  cast  by  authorized  voters, 
and  can  only  be  applied  to  votes  cast 
and  recorded  in  the  manner  provided 
by  law.  And  although  this  section, 
standing  alone,  might  be  open  to  con- 
atruotioD,  yet,  wheu  the  whole  law  is 
talien  together,  there  are  provisions 
not  to  be  reconciled  with  any  rule 
Hllowing  single  votcra  and  their  votes 
to  be  made  Uie  subject  of  inquiry.  It 
will  not  be  denied,  that  an  inquiry 
into  the  legality  of  a  particular  voter's 
qualifioatiuiiB,  after  bis  vote  has  been 
oust,  is  of  a  strictly  judicisil  nature; 
and  it  cannot  be  proper  or  legal  to 
allow  such  Hu  inquiry  in  one  case,  and 
not  in  another.  But  it  will  be  found 
not  only  that  the  rejection  of  votes 
from  the  count  is  required  to  be  in 
such  a  way  as  to  preclude  any  con- 
sideration of  the  person  giving  or 
putting  them  in,  hut  that  there  are 
cases  where  even  a  legal  inquiry  into 
the  ballots  themselves  is  prevented. 

"  In  the  first  place,  when  two  or 
more  ballots  are  so  folded  together  as 
to  present  the  appearance  of  one,  and 
if  counted  will  make  the  ballots  exceed 
the  names  on  the  poll-list,  they  are  to 
be  destroyed.  And  whenever,  for  any 
other  reason,  the  number  of  ballots 
found  in  the  box  exceeds  the  number 
of  names  on  the  corrected  poll-lists, 
Uie  inspectors  are  required  to  draw 
out  and  destroy  unopened  a  number 
equal  to  the  excess.  This  is,  of 
course,  upon  the  assumption  that  the 
excess  has  probably  been  canoed  by 


fraud,  and  assumes  that  no  mui's 
rote  ought  to  be  couuted,  nclen  thi 
testimony  of  the  poll-lists  sbowB  that 
he  actually  banded  in  his  ballot.  It 
is,  therefore,  altogether  likely,  upon 
any  theory  of  probabililjes.  that,  in 
drawing  out  these  extra  bnllots,  tiivj 
will  really  be  ballots  lawfully  put  in, 
and  this  probability  is  in  the  niiu 
furnished  by  a  comparison  ofnumbcn 
between  lawful  and  unlawful  votei. 
In  other  words,  it  is  more  than  likdj 
to  punish  the  innocent,  instead  of  th« 
guilty.  The  true  method  of  arriTiDg 
at  the  truth  would  be  to  inquire  what 
vot«  each  voter  on  the  list  actuallj 
oast,  and  destroy  the  remainder.  The 
absurdity  of  this  process  upou  siicli  t 
large  scale  is  such  as  to  need  no  poinl- 
ing  out.  But  unless  something  ttij 
like  it  is  done  in  such  a  case  u  Uit 
present,  the  result  obtained  by  suj 
partial  inquiry  will  be  no  better  tbun 
guesswork.  Where  votes  are  tiirowu 
out,  no  one  can  tell  whether  the  illfgil 
voter  whose  vote  is  sought  to  be  i>- 
sailed  has  not  already  bad  his  vott 
cancelled.  The  adoption  of  the  piin- 
ciple  of  allotment  is  the  most  sccsifilf 
and  practicable  meMure  whkh  ooold 
be  devised,  and  I  cannot  conceive  how 
it  can  be  improved  npon  by  any  sab- 
sequent  search. 

"  But  when  the  inspectors  han 
made  their  returns  to  the  county  no- 
vassers,  and  bg  thote  retvnxt  a  tie  vott 
appears  between  two  or  more  candi- 
dates,  who  are  highest  on  tb«  lilt, 
their  right  to  the  office  is  to  be  dete^ 
mined  by  lot,  and  the  person  drawing 
the  successful  slip  is  to  be  ^deemtd 
legally  elected  to  the  office  tn  que^im,' 
Compiled  Uws,  %%  7S,  132,  1^. 

'■  in  case  the  State  canvassen  (whD 
can  only  count  the  rates  certified  u 
them)  find  a  tie  vote,  the  legisU- 
ture  has  power  to  chooee  between  Ih 
candidates.  Constitution,  art.  8,  $3. 
In  these  casea,  there  can  be  no  fnrtbei 
scrutiny;  and  in  the  case  of  SIstB 
officers,  if  snoh  »  scraUny  wen  h*<ii 
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no  end  could  be  reached  within  any  This  is  not  the  nsaal  coarse  of  litiga- 

reasonable  time,  and  there  would  be  a  tion,  and  the  rule  has  a  strong  bearing 

practical  impossibility  in  attempting  upon  the  policy  to  be  deduced  from 

to  conduct  it  in  any  time  within  the  offi-  the  law. 

cial  term,  or  to  approach  accuracy  in  a  **  Under  our  statute,  there  is  no 
count  of  some  thousand  or  more  general  provision  which  makes  the 
ballot-boxes  before  a  jury.  Yet  State  canvass  for  local  officers  conclusive  in 
officers  are  not  less  important  to  the  all  cases,  and  therefore  the  rule  is 
private  elector,  and,  of  course,  are  not  recognized  that  the  election  usually 
to  the  community  at  large,  than  local,  depends  upon  the  ballots,  and  not 
And  the  nearer  a  vote  approaches  a  upon  the  returns.  These  being  writ- 
tie,  the  more  likely  it  is  that  a  rigid  ten  and  certain,  the  result  of  a  recount 
scrutiny  might  change  its  character,  involves  no  element  of  difficulty  or 
There  is  no  more  reason  for  prevent-  ambiguity,  beyond  the  risk  of  mis- 
ing  investigation  behind  the  ballots  in  takes  in  counting  or  footing  up  num- 
the  one  case  than  in  the  other.  bers,  which  may,  in  some  respects,  be 
'*  The  statute  also  takes  very  ef-  more  likely  in  examining  the  ballots 
ficient  measures  to  prevent  any  need-  of  a  whole  county  than  in  telling  ofiE 
less  litigation  by  shutting  out  any  those  of  a  town  or  ward,  but  which 
preliminary  resort  to  the  means  of  in-  involves  no  great  time  or  serious  dis- 
formation.  If  the  officers  do  their  advantage.  But  the  introduction  of 
duty,  no  one  else  can  ever  know  parol  evidence  concerning  single  voters 
whether  their  count  is  correct  or  not,  in  a  considerable  district,  can  rarely 
until  a  suit  is  brought  and  issue  joined  reach  all  cases  of  illegality  effectually, 
upon  it.  The  ballots  are  required  to  and  must  so  multiply  the  issues  as  to 
be  sealed  up,  and  not  opened  except  seriously  complicate  the  inquiry.  And 
for  the  inspection  of  the  proper  au-  when  we  consider  that,  for  many 
thorities,  in  case  of  a  contest.  The  years,  legislation  has  been  modified 
only  ballots  open  to  public  inspection  for  the  very  purpose  of  suppressing 
are  those  which  are  rejected  upon  the  illegal  voting,  and  when  we  know  that 
canvass  for  defects  apparent  on  their  hundreds  of  elections  must  have  been 
face.  These  ballots  are  not  sealed  up  turned  by  the  ballots  of  unqualified 
with  the  rest,  but  are  filed;  while,  voters,  the  absence  of  any  body  of 
therefore,  it  can  be  determined  by  decisions  upon  the  subject  is  very 
inspection  whether  votes  which  have  strong  proof  that  inquiry  into  private 
been  thrown  out  should  have  been  ballots  is  felt  to  be  a  violation  of  the 
counted,  the  law  does  not  seem  to  constitutional  safeguard  on  which  we 
favor  any  unnecessary  disturbance  of  pride  ourselves  as  distinguishing  our 
the  official  returns,  and  any  one  who  elections  from  those  which  we  are 
assumes  to  dispute  an  election  is  com-  wont  to  regard  as  conducted  on  un- 
pelled  to  begin  his  suit  before  he  can  safe  principles." 
have  access  to  the  means  of  proof. 
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A. 

ABBREVIATIONS. 

when  ballots  rendered  ineffectaal  hy,  766-768. 
AB  INCONVENIENTI, 

doctrine  of,  in  construction,  81-86. 
ACCUSATIONS  OF  CRIME, 
are  actionable,  per  se,  528. 
self,  not  to  be  compelled,  383-391. 
bow  made  with  a  view  to  investigation  and  trial,  379. 

(See  Personal  Liberty.) 
varying  form  of,  cannot  subject  party  to  second  trial,  406. 
ACCUSED  PARTIES, 

testimony  of,  in  their  own  behalf,  389-391. 
confessions  of,  385-388. 

(See  Personal  Libektt  ) 
ACQUIESCENCE, 

in  irregular  organization  of  corporations,  312. 
ACTION, 

against  election  officers  for  refusing  to  receive  votes,  777. 
for  negligent  or  improper  construction  of  public  works,  712. 
for  property  taken  under  right  of  eminent  domain,  699-704. 

(See  Eminent  Domain.) 
for  exercise  of  legislative  power  by  municipal  bodies,  253,  254. 
for  slander  and  libel,  rules  for,  527-532. 
modification  of,  by  statute,  538. 

(See  Liberty  of  Speech  anp  of  the  Press.) 
rights  in,  cannot  be  created  by  mere  legislative  enactment,  459. 
nor  taken  away  by  legislature,  449. 
nor  appropriated  under  right  of  eminent  domain,  657. 
nor  forfeited,  except  by  judicial  proceedings,  449-452. 
statutory  penalties  may  be  taken  away  before  recovery  of  judgment, 
449,  n.,  480,  n. 
limitation  to  suits,  453-456. 

statutes  for,  are  unobjectionable  in  principle,  453. 
subsequent  repeal  of  statute  cannot  revive  rights,  358,  454. 
principle  on  which  statutes  are  based,  455. 
cannot  apply  against  a  party  not  in  default,  455. 
must  give  parties  an  opportunity  for  trial,  456. 
for  causing  death  by  negligence,  &c.,  725. 
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AMENDMENT,  —  continued. 

at  the  same  session  of  their  passage,  186. 

of  defective  proceedings  hy  legislation,  359,  462-Ti77. 

of  State  constitutions,  28. 

(See  State  Constitutions.) 
AMERICAN  COLONIES, 

(See  CoLONiss.) 
AMUSEMENT. 

regulation  of  places  of,  749. 
APPEAL, 

right  of,  may  be  taken  away,  481 . 

effect  of  change  in  the  law  pending  an  appeal,  477. 
APPOINTMENT  TO  OFFICE, 

(See  Office.) 
APPORTIONMENT, 

of  powers  between  the  States  and  the  nation,  2. 

between  the  departments  of  the  State  government,  42-47,  49,  109-112. 

of  taxes,  617. 

of  debts  and  property  on  division  of  municipal  corporations,  233,  234,  n. 

(See  Taxation.) 
APPRAISAL, 

of  private  property  taken  by  the  public,  699-712. 
APPRAISEMENT  LAWS. 

how  far  invalid,  355. 
APPRENTICE, 

control  of  master  over,  421. 
APPROPRIATION, 

of  private  property  to  public  use,  652. 

(See  Eminent  Domain.) 
APPROVAL  OF  LAWS, 

(See  Governor.) 
ARBITRARY  ARRESTS, 

illegality  of,  868-372. 

(See  Personal  Liberty.) 
ARBITRARY  EXACTIONS, 

distinguished  from  taxation,  611. 
ARBITRARY  POWER, 

unknown  among  common-law  principles,  29. 

cannot  be  exercised  under  pretence  of  taxation,  611,  632,  633. 
ARBITRARY  RULES, 

of  construction,  danger  of,  72,  74,  75,  102. 

of  presumption,  403,  n. 
ARBITRATION, 

submission  of  controversies  to.  500. 
ARQUMENTUM  AB  INCONVENIENTI, 

in  constitutional  construction,  85,  86. 
ARKANSAS, 

special  statutes  licensing  sale  of  lands  forbidden.  119,  n. 

divorces  not  to  be  granted  by  the  legblature,  133,  n. 

exercise  of  the  pardoning  power  restrained,  140,  n. 
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ARSIS. 

riglit  ro  bear,  433,  434. 

exemption  from  bearing,  of  persona  consdenllouElf  oppOMi 
ARMY. 

quartering  in  private  hoiisei,  378, 

jealousy  of  standing  armj',  433. 
ARREST. 

privilege  of  legielatora  from,  163. 

on  criminal  proc«si.         {See  Cnmcs.) 

of  jutlgmcnl,  new  trial  after,  406  and  n. 
ART,  WORKS  OF. 

criticism  of,  bow  far  privilefced,  £68,  569. 
ARTICLES  OF  CONFEDERATION, 

adaption  of,  S. 

wliv  superseded,  8,  9. 
ASSESSMENTS, 

for  local  improvements,  generally  made  in  reference  to  bcni 

special  taxing  districts  for,  619. 

not  necessarily  made  on  property  according  to  value,  619. 

are  made  under  the  power  of  taxation,  620. 

not  covered  by  the  general  eonatitutional  provisions   respec 
620. 

not  unconstilulional  to  make  benefits  the  baaia  Tor,  631,  629 

apportionment  necessaiy  in  cases  of,  622. 

may  be  made  in  referenee  to  frontage,  631,  632. 

but  each  lot  cannot  be  compelled  to  make  tlie  improvement 
632,  633. 

for  drains,  lerees.  An.,  633. 

in  labor  fur  repair  of  rotdi,  637,  638. 
ATTAINDER, 

meaning  of  the  term,  317. 

bills  of,  not  to  be  passed  by  Sute  legialatuTM,  19,  42,  817. 
cases  of  BUi'b  bilU.  318-322. 
bills  of  pains  and  penalties  included  in,  319. 
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AUTHORS. 

not  to  be  assailed  through  their  works,  569. 
criticism  of  works  of,  how  far  privileged,  5C9. 

■ 

B. 
BAIL, 

accused  parties  entitled  to,  379-381. 

unreasonable,  not  to  be  demanded,  381. 

on  habeas  corpus^  430. 

control  of  bail  over  principal,  422. 
BAILMENT. 

(See  Common  Carriers.) 
BALLOT, 

correction  of  abuses  by,  234,  n. 

system  of  voting  by,  generally  prevails,  760. 

right  of  the  elector  to  secrecy,  763. 

must  be  complete  in  itself,  764. 

abbreviated  names,  766. 

how  far  open  to  explanation,  769,  770,  790. 

(See  Elbctioxs.) 
BANKRUPTCY. 

power  of  Congress  over,  11. 

legislation  by  the  States,  24,  359,  360. 

revival  of  debts  barred  by  discharge.  359. 
BEARING  ARMS, 

persons  conscientiously  opposed  to,  are  excused,  595,  596. 

constitutional  right  of,  433. 
BEASTS, 

police  regulations  regarding,  749. 

regulations  making  railway  companies  liable  for  killing,  722. 
BENEFITS, 

may  be  taken  into  account  in  assessments  for  local  improvem 
629,  636. 

what  may  be  deducted  when  private  property  is  taken  by  the  pi 
BETTERMENT  LAWS, 

principle  of,  484. 

are  constitutional,  485. 

owner  cannot  be  compelled  to  improve  his  lands,  482. 

not  applicable  to  lands  appropriated  by  the  public,  487,  n. 
BETTING  ON  ELECTIONS, 

illegality  of,  774. 
BEVERAGES, 

police  regulations  to  prevent  the  sale  of  intoxicating,  725. 
BILL  OF  RIGHTS  (English), 

a  declaratory  statute,  30,  315. 
BILL  OF  RIGHTS  (National), 

not  originally  inserted  in  Constitution,  314. 

reasons  for  omission,  314. 

objections  to  Constitution  on  that  ground,  315-317. 

afterwards  aflded  by  amendments,  317. 
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BY-LAWS,  —  continued. 

must  be  certain,  246. 

must  not  conflict  with  constitution  of  State  or  nation,  341,  242. 

nor  with  statutes  of  State,  242. 

imposing  license  fees,  245. 

c. 

CALIFORNIA, 

Mexican  law  retained  in  the  system  of,  35,  n. 

divorces  not  to  be  granted  by  the  legislature,  133,  n. 

privilege  of  legislators  from  arrest,  163,  n. 

no  law  to  embrace  more  than  one  object,  to  be  expressed  in  title,  172,  n. 

right  of  jury  to  determine  the  law  in  cases  of  libel,  399,  n. 

protection  of  person  and  property  by  law  of  the  land,  436,  n. 

liberty  of  speech  and  of  the  press  in,  520,  n. 

religious  belief  not  to  be  test  of  incompetency  of  witness,  596,  n. 
CANALS, 

appropriation  of  private  property  for,  664. 

when  are  private  property,  738,  n. 

CANDIDATES  FOR   OFFICE, 

criticism  of,  how  far  privileged,  539-551.  567. 

ineligibility  of,  how  to  affect  election,  781. 

CANVASSERS, 

act  ministerially  in  counting  and  returning  votes,  784. 

whether  they  may  be  compelled  by  mandamus  to  pcrformi  duty,  785. 

certificate  of,  conclusive  in  collateral  proceedings,  786. 

{See  Elections.) 
CARRIERS, 

regulation  of  charges  of,  745. 

police  regulations  making  them  liable  for  beasts  killed,  725,  n. 

change  of  conmon-law  liability  of,  by  police  regulations,  722-725,  742-746. 

may  be  made  responsible  for  death  caused  by  negligence,  &c.,  723. 

but  not  for  injuries  fur  which  they  are  not  responsible,  723,  n. 
CATTLE, 

police  regulations  making  railway  companies  liable  for  killing,  723. 
CEMETERIES, 

further  use  of,  may  be  prohibited  when  they  become  nuisances,  747. 
CENSORSHIP  OF  THE  PRESS, 

in  England  and  America,  522-526. 
CENTRALIZATION, 

American  system  the  opposite  of,  228. 
CHARACTER, 

bad,  of  attorney,  sufficient  reason  to  exclude  him  from  practice,  416. 

slander  of,  5ol-553. 

good,  of  defendant  in  libel  suit,  no  defence  to  false  publication,  579. 

benefit  of,  in  criminal  cases,  403,  n. 
CHARTERS, 

of  liberty,  32. 

colonial,  swept  away  by  Revolution,  35. 

exceptions  of  Connecticut  and  Rhode  Island,  35. 


cHASTrrr, 

accuMtion  of  waot  of,  not  Bctionable  per  te,  539. 

Btatutorv  provigions  on  the  subject,  630. 
CHECKS  AND  BALANCES, 

in  constitutions,  44. 
CHILDREN, 

control  of  parent,  Ac,  over,  420.. 

obtaining  possesaion  of,  by  habtiu  corpui,  431. 

decree  for  cualod/  of,  in  divorce  suita,  A07. 
CHRISTIANITY, 

its  influence  in  the  overthrow  of  slaver;.  364,  365. 

in  what  sense  part  of  tbe  taw  of  the  land,  688-592. 
(Sm  Reuoious  Libbrty.) 
CHURCH  ENDOWMENTS, 

not  to  be  taken  away  bj  legisUtare,  384,  d. 
CHURCH  ESTABLISHMENTS, 

forbidden  by  State  constitutions,  584. 
CHURCH  ORGANIZATIONS, 

powers  and  control  of,  &80,  n. 

discipline  of  members,  512,  d. 
CITIES  AND  VILLAGES, 

{Set  MUNKMPAL  CORPORATIOKS.) 

CITIZENS, 

who  are,  18. 

of  the  several  States,  privileges  and  immnoitiea  of,  14,  19,  S 

discriminations  in  taxation  of,  498,  606. 

jurisdiction  of  United  States  couru  in  respect  to,  12-14,  86 
CIVIL   RIGHTS, 

protection  of,  by  amendments  to  constitution,  742-746. 

discriminations  not  to  be  made  in,  on  account  of  religioua  be) 
(Set  CiTizBNs;  Clam  Leoisutiok.) 
CLASS   LEGISLATION, 

private  legislation  which  grants  privileges,  487-498. 

party  petitioning  for,  estopped  from  disputing  validity,  488. 
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CLASS  LEGISLATION.  ~  continued. 

equality  of  rights,  &c.,  the  aim  of  the  law,  493. 

strict  construction  of  special  burdens  and  privileges,  493*498. 

discriminations  not  to  be  made  on  account  of  religious  beliefs,  580-586. 
CLERICAL  ERRORS, 

in  statutes,  disregarding,  186,  n. 
COINING  MONEY, 

power  over,  11. 
COLLUSION, 

conviction  by,  no  bar  to  new  prosecution,  404,  n. 
COLONIES, 

union  of,  before  Revolution,  6. 

authority  of  the  Crown  and  Parliament  in,  7. 

Revolutionary  Congress  and  its  powers,  8. 

controversy  with  the  mother  country,  81 ,  82. 

legislatures  of,  33. 

substitution  of  constitutions  for  charters  of,  35. 

censorship  of  the  press  in,  522,  523. 
COLOR. 

not  to  be  a  disqualification  for  suffrage,  13,  753. 
COLORADO, 

special  statutes  authorizing  sale  of  jands  forbidden,  119.  n. 

divorces  not  to  bo  granted  by  the  legislature,  134,  n. 

revenue  bills  to  originate  in  lower  house,  160,  n. 

privilege  of  legislators  from  arrest,  163,  n. 

title  of  acts  to  embrace  the  object,  173,  n. 

municipalities  of,  restrained  from  aiding  in  public  improvements,  266,  n. 

protection  of  person  and  property  by  law  of  the  land,  436,  n. 

liberty  of  speech  and  of  the  press  in,  522,  n. 

privilege  of  legislators  in  debate,  556,  n. 

religious  liberty  in,  583,  n. 

private  property  not  tg  be  taken  without  compensation,  703,  n. 
COMMERCE, 

power  of  Congress  to  regulate,  11. 

State  regulations  valid  when  they  do  not  interfere  with  those  of  Congress, 

726-733. 

(See  PoLiCB  Power.) 

State  taxation  of  subjects  of,  732,  733. 

(See  Taxation.) 

in  intoxicating  drinks,  how  far  State  regulations  may  affect,  725-728. 
COMMITTEES  OF  THE    LEGISLATURE, 

collection  of  information  by,  163. 

contempts  of  witnesses,  how  punished,  164. 

employment  of  counsel  before,  168,  n. 
COMMON  CARRIERS, 

police  regulations  regarding,  719-725. 

(See  Railway  Companies.) 
COMMON  LAW, 

Federal  courts  acquire  no  jurisdiction  from,  25,  26,  535. 

pre-existing  the  Constitution,  28. 


to  bu  kept  in  view  In  tonslruii 
tttatutei  In  derogation  ol*.  7i,  i 
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muni  oi  pa  I  bf-li 
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noilifit'ation  by  policu   regulutlons 
722-725. 
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CUUMON  RIGHT, 

•lalutes  Hgainst,  laid  to  lii:  void.  200 
COMPACTS  BETWEEN   STATES. 

tnu«t  Imve  consent  of  Congreas,  19. 

■n  inviuUblo  utidur  Uiiili'd  States  C 
COMPENSATION, 

for  privato  propertj'  appropriated  by 
(*■«  Eminekt 

what  the  titx-pAjrer  receives  as  an  eq 
COMPl.ADJTS, 

for  purpMM  of  lesrcli-warrant,  372. 

of  crime,  ho*  made.  iil'J. 
COMPULSOBY  TAXATION, 

br  nmnit'ipft)  bodies,  28.>-268. 
CONCLUSIVKNGSS  OF  JUPGMENTi 

full  faith  and  credit  to  [,c  given  in  e; 

30- as. 

p*rtiea  aod  privie*  esloppfed  by,  57- 
but  not  in  controversy  with  new 
Hfaiigcni  to  auit  not  bound  by,  60. 
Irrvgulantiaa  do  not 
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COyDITIONAI.  LEGISLATION, 

pawor  of  tlie  Stftte»  to  adopt.  144-14 
PITIONS. 
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CONFEDERATION.  ARTICLES  OF, 

adoption  of,  8. 

authority  to  supersede,  9,  n. 
CONFESSIONS, 

dangerous  character  of,  as  evidence,  385. 

must  appear  to  have  been  made  yoluntarily,  885. 

excluded  if  solicitations  or  threats  have  been  used,  386. 

will  not  prove  the  corpus  delicti,  386. 
CONFIDENCE. 

communications  in,  when  privileged,  533,  534. 

between  attorney  and  client,  is  client's  privilege,  412,  413,  and  n. 
CONFIRMING  INVALID  PROCEEDINGS, 

of  a  judicial  nature,  129-131. 

admissible  when  defects  are  mere  irregularities,  462. 

(See  Rktrospectivb  Laws.) 
CONFISCATIONS, 

require  judicial  proceedings,  450,  451. 

during  the  Revolutionary  War,  320. 
CONFLICT  OF  LAWS, 

in  divorce  cases,  502  and  tu 

(See  U^•coN8T^^uTIOKAL  Laws.) 
CONFRONTING  WITH  WITNESSES, 

in  criminal  cases,  392  and  n. 
CONGRESS  OF  1690, 

brought  together  by  tendency  of  colonies  to  union,  6. 
CONGRESS  OF  THE   REVOLUTION, 

powers  assumed  and  exercised  by,  6-8. 
CONGRESS  OF    THE  UNITED  STATES, 

general  powers  of,  11-14. 

enabling  acts  by,  for  formation  of  State  constitutions,  38-41. 

cannot  divest  vested  rights,  4 19. 

exercise  of  power  of  eminent  domain  by,  653. 

regulations  of  commerce  by,  are  supreme,  725,  737. 

(See  PoLiCB  Power.) 
CONNECTICUT, 

charter  government  of,  35. 

municipalities  of,  restrained  from  aiding  public  improvements,  266,  n. 

right  of  jury  to  determine  the  law  in  cases  of  libel,  399,  n. 

protection  of  person  and  property  by  law  of  the  land,  436,  n. 

liberty  of  speech  and  of  the  press  in,  518,  n. 

privilege  of  legislators  in  debate,  556,  n. 

religious  liberty  in,  584,  n. 
CONSCIENCE,  FREEDOM  OF, 

(See  Religious  Liberty,  580-583.) 
CONSENT. 

conviction  by  collusion  no  bar  to  new  prosecution,  404,  n. 

cannot  confer  jurisdiction  of  subject-matter  upon  courts,  499. 

cannot  authorize  jury  trial  by  less  than  twelve  jurors,  395  and  n. 

is  a  waiver  of  irregularities  in  legal  proceedings,  511. 

waiver  of  constitutional  privileges  by,  219,  393,  n.,  488  and  n. 
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llwory  of.  4. 
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CONSTITUTIONS  OF  THE  STATES, 

compared  with  that  of  the  United  States,  11,  209. 
formation  and  amendment  of,  28-47. 
conditions  on,  imposed  by  Congress,  39,  n. 
construction  of,  48-103. 
not  the  source  of  individual  rights,  47. 
(See  State  Consittutions  ;  Construction  of  State  Constitutions.) 
CONSTITUTIONAL  CONVENTIONS, 

for  formation  and  amendment  of  State  constitutions,  .38-41. 
proceedings  of,  as  bearing  on  construction  of  constitution,  80,  81. 
of  1787  sat  with  closed  dcors,  524. 
CONSTITUTIONAL  GOVERNMENTS, 

meaning  of  the  term,  3. 
CONSTITUTIONAL  PRIVILEGES, 

may  be  waived  generally,  219.     {See  Waiver.) 
CONSTRUCTION, 

meaning  of  and  necessity  for,  48,  49. 

of  United  States  Constitution  and  laws  by  United  States  courts,  15. 
of  State  constitution  and  laws  by  State  courts,  16-18,  361. 
CONSTRUCTION  OF  STATE  CONSTITUTIONS, 
meaning  of  the  term  '*  construction,^'  49,  n. 
necessity  for,  48. 

questions  of,  arise  whenever  powers  to  be  exercised,  50. 
who  fir$t  to  decide  upon,  50-52. 

in  certain  States  judges  may  be  called  upon  for  opinions  in  advance,  51. 
in  what  cases  construction  by  legislature  or  executive  to  be  final,  51-54. 

in  what  cases  not,  53,  54. 
when  questions  of,  are  addressed  to  two  or  more  departments,  53. 
final  decision  upon,  rests  generally  with  judiciary,  54-57,  65,  66. 

reasons  for  this,  55. 

this  does  not  imply  pre-eminence  of  authority  in  the  judiciary,  56,  n. 
the  doctrine  of  res  adjudicatay  58-66. 

decisions  once  made  binding  upon  parties  and  privies,  58,  59. 

force  of  judgment  does  not  depend  on  reasons  given,  60. 

strangers  to  suit  not  bound  by,  61. 

nor  the  parties  in  a  controversy  about  a  new  subject-matter,  61. 
the  doctrine  of  stare  decisis,  68-66. 

only  applicable  within  jurisdiction  6f  court  making  the  decision,  63. 

importance  of  precedents,  62,  n. 

when  precedents  to  be  disregarded,  65. 

when  other  departments  to  follow  decisions  of  the  courts,  and  when 
not,  65,  66. 
uniformity  of  construction,  importance  of,  67.  * 

not  to  be  afiected  by  changes  in  public  sentiment,  67. 
words  of  the  instrument  to  control,  68-70,  79,  102,  n.,  158. 
intent  of  people  in  adopting  it  to  govern,  67-70. 
intent  to  be  found  in  words  employed,  68  and  n.,  70. 
whole  instrument  to  be  examined,  70,  71,  72,  n, 
words  not  to  be  supposed  employed  without  occasion,  71. 
effect  to  be  given  to  whole  instrument,  71. 
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CONTESTED  FACTS, 

cannot  be  settled  by  statute,  117,  126,  127. 
CONTESTED   SEATS, 

legislative  bodies  to  decide  upon,  161. 
CONTINENTAL  CONGRESS. 

powers  assumed  and  exercised  by,  6-8. 
CONTINGENT  LEGISLATION, 

authority  of  the  States  to  adopt,  142,  H6,  n.,  147,  n. 
CONTRACTS, 

for  lobby  services,  illegal,  165, 166. 

to  influence  elections,  are  void,  774. 

cannot  be  made  for  individuals  by  legislative  act,  459  and  n. 

charters  of  municipal  corporations  do  not  constitute,  231-233. 

of  private  corporations  are,  340. 
of  municipal  corporations  ultra  vires  void,  237. 
invalid,  may  be  validated  by  legislature,  461-179. 
obli.atlon  of,  nbt  to  be  violated,  153,  333. 

(^See  Obligation  of  Contracts.) 
COPYRIGHT, 

Congress  may  secure  to  authors,  12. 
CORIORATE  CHARTERS, 

(See  Chartbbs.) 
CORPORATE  FRANCHISES, 

may  be  appropriated  under  right  of  eminent  domain,  655. 
CORPORATE  PROPERTY,. 

legislative  control  of,  289. 
CORPORATIONS, 

organization  of,  not  a  judicial  function,  122,  n. 
private,  may  be  authorized  to  take  lands  for  public  use,  670-672. 
irregular  organization  of,  may  be  validated,  463,  467,  n. 
(See  Charters;  Municipal  Corporations.) 
CORPUS  DELICTI, 

not  to  be  proved  by  confessions,  386. 
CORRESPONDENCE, 

private,  inviolab  lity  of,  375  and  n. 
COUNSEL, 

constitutional  right  to,  326,  327,  408-417. 
oath  of,  409  and  n. 
duty  of,  409,  410.  413,  417. 
denial  of,  in  England,  409-411. 
court  to  assign,  for  poor  persons,  412. 
whether  those  assigned  may  refuse  to  act,  412. 
privilege  of,  is  the  privilege  of  the  client,  413  and  n. 
independence  of,  413  and  n.,  416,  n. 

not  at  liberty  to  withdraw  from  cause,  except  by  consent,  413. 
how  far  he  may  go  in  pressing  for  acquittal,  414,  415. 
duty  of,  as  between  (he  court  and  the  prisoner,  413,  n. 
whether  to  address  the  jury  on  the  law,  415,  416. 
summary  punishment  of,  for  misconduct,  416. 
limitation  of  clients  control  over,  417  and  n. 

(See  AxroRNKYS.) 
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CRIMES, 

committed  abroad,  punishment  of,  155. 
legislative  convictions  of,  prohibited,  19,  42,  817. 
ex  post  facto  laws  prohibited,  19,  42,  323. 
punishment  of,  by  servitude,  366. 

search-warrants  for  evidence  of.     {Set  Srarches  and  Sbizuhrs.) 
accusations  of,  how  made,  379. 
presumption  of  innocence,  379,  381. 
right  of  accused  party  to  bail,  380,  381. 
prisoner  refusing  to  plead,  382. 
.  trial  to  be  speedy,  382,  383. 
and  public,  383. 
and  not  inquisitorial,  384. 

prisoner's  right  to  make  statement,  381-392. 
confessions  as  evidence,  383-392. 
prisoner  to  be  confronted  with  the  witnesses,  892. 

exceptional  cases,  392. 
to  be  by  jury,  379,  394. 
jury  must  consist  of  twelve,  394. 
right  to  jury  cannot  be  waived,  395. 
prisoner's  right  to  challenges,  395. 
jury  must  be  from  vicinage,  395,  896. 

must  unanimously  concur  in  verdict,  396. 
must  be  left  free  to  act,  396. 
judge  not  to  express  opinion  upon  the  facts,  397. 
nor  to  refuse  to  receive  the  verdict,  397. 
but  is  to  give  instruction  in  the  law,  399. 
how  far  jury  may  judge  pf  the  law,  398-401. 
acquittal  by  jury  is  final,  398,  399. 
accused  not  to  be  twice  put  in  jeopardy,  403-406. 
what  is  legal  jeopardy,  404. 
when  noUt  prosequi  equivalent  to  acquittal,  404. 
when  jury  may  be  discharged  without  verdict,  405. 
second  trial  ailer  verdict  set  aside,  405,  406. 
cruel  and  unusual  punishments  prohibited,  406-408. 
counsel  to  be  allowed,  408-417. 
oath  of,  409  and  n. 
duty  of,  409,  410,  413,  416. 
denial  of,  in  England,  410. 
court  to  designate,  for  poor  persons,  412. 

whether  one  may  refuse  to  act,  412. 
privilege  of,  is  the  privilege  of  the  client,  413  and  n. 
not  at  liberty  to  withdraw  from  case,  except  by  consent,  413. 
how  far  he  may  go  in  pressing  for  acquittal,  414,  415. 
duty  of,  as  between  (he  court  and  the  prisoner,  413,  n. 
whether  to  address  the  jury  on  the  law,  415,  416. 
summary  punishment  of,  for  misconduct,  416,  506,  n. 
not  to  be  made  the  instrument  of  injustice,  417. 
habeas  corpus  for  imprisoned  parties,  418-432. 
accusations  of,  are  libellous,  per  se,  530-534. 
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DEBT,  —  eantinued. 

imprisonment  for,  may  be  abolished  as  to  pre-existing  obligations,  851,  S52. 

imprisonment  for,  now  generally  abolished,  422. 
DEBTOR, 

control  of  creditor  over,  422. 
DEBTS  BY  THE  STATE. 

prohibition  of,  whether  it  precludes  indebtedness  by  municipalities,  271. 
DECENTRALIZATION, 

the  peculiar  feature  in  American  government,  228. 
DECISIONS, 

judicial,  binding  force  of,  57-66. 

(See  Judicial  Procebdinos.) 
DECLARATION  OF  RIGHTS. 

was  a  declaratory  statute,  315. 

(See  Bill  of  Rights.) 
DECLARATORY  STATUTES, 

in  English  constitutional  law.  29-32. 

are  not  encroachments  upon  judicial  power,  112-115. 

judgments  not  to  be  reversed  by  means  of,  113-115. 

purpose  and  proper  force  of,  112-116. 
DEDICATION, 

of  lands  to  public  use,  292,  n.,  706. 
DEEDS, 

invalid,  may  be  confirmed  by  legislature,  470,  471. 
but  not  to  prejudice  of  bona  fide  purchasers,  472. 
DEFENCES, 

not  based  upon  equity,  may  be  taken  away  by  legislature,  461-479.  [ 

under  statute  of  limitations  are  vested  rights,  453. 
DEFINITIONS, 

of  a  State,  1. 

of  a  nation,  1. 

of  a  people,  sovereignty  and  sovereign  State,  1. 

of  a  constitution,  2,  3. 

of  an  unconstitutional  law,  4. 

of  construction  and  interpretation,  48,  49. 

of  self-executing  provisions,  99-102. 

of  legislative  power,  110,  111,  113. 

of  judicial  power,  110-112,  115. 

of  declaratory  statutes,  112. 

of  due  process  of  law,  437. 

of  law  of  the  land,  437. 

of  personal  liberty,  418. 

of  natural  liberty,  493,  n. 

of  liberty  of  the  press,  525,  527. 

of  liberty  of  speech,  527. 

of  religious  liberty,  580-^83. 

of  taxation,  598. 

of  the  eminent  domain,  651. 

of  police  power,  713. 

of  domicile,  755. 
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DIVORCE, 

question  of,  is  properly  jadicial,  132. 

power  of  the  legislature  over,  132,  133. 

general  doctrine  of  the  courts  on  the  subject,  134. 

conflicting  decisions,  134-136. 

legislative  divorce  cannot  go  beyond  dissolution  of  the  siaiuSf  137. 

constitutional  provisions  requiring  judicial  action,  133,  n. 

laws  for,  do  not  violate  contracts,  348. 

and  may  be  applied  to  pre-existing  causes,  325,  n. 

what  gives  jurisdiction  in  cases  of,  501,  502. 

actual  residence  of  one  party  in  the  State  sufficient,  502. 
conflict  of  decisions  on  this  subject,  502,  503,  n. 
not  sufficient  if  residence  merely  colorable,  502 . 
necessity  for  service  of  process,  504. 
cannot  be  served  out  of  State,  505. 
substituted  service  by  publication,  505,  506. 
restricted  effect  of  such  notice,  506. 
order  as  to  custody  of  children,  507. 
alimony  not  to  be  awarded  if  defendant  not  served,  508. 
DOGS, 

police  regulation  of,  748. 
DOMAIN, 

ordinary,  of  the  State,  distinguished  from  eminent  domain,  650. 
DOMICILE, 

gives  jurisdiction  in  divorce  cases,  502. 

but  must  be  bona  fide,  502. 
of  wife  may  be  different  from  that  of  husband,  503,  n. 
of  one  party,  may  give  jurisdiction  in  divorce  cases,  502. 
of  voters,  meaning  of,  755. 
DOUBLE  PUNISHMENT, 

for  same  act  under  State  and  municipal  law,  242. 
for  counterfeiting  money,  25. 
DOUBLE  TAXATION, 

sometimes  unavoidable,  639. 
DOUBTFUL  QUESTIONS, 

of  constitutional  law,  duty  in  case  of,  88,  89,  220-2  24. 
DOWER, 

legislative  control  of  estates  in,  447. 
DRAINS, 

appropriating  property  for  purposes  of,  665. 
special  assessments  for,  613,  n.,  635-637. 
ordered  under  police  power,  741. 
DRUNKENNESS, 

does  not  excuse  crime,  593,  n. 
is  a  temporary  insanity,  753,  n. 
DUE  PROCESS  OF  LAW, 

meaning  of  the  term,  437,  460,  n. 

{See  Law  of  the  Land.) 
DUPLICATE  PUNISHMENTS, 

by  States  and  United  States,  24. 

by  States  and  municipal  corporations,  242. 
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ELECTIONS,  —  continued. 

courts  not  to  be  open  on  election  day,  773. 
bets  npon  election  are  illegal,  774. 
contracts  to  influence  election  are  void,  774. 
elector  not  to  be  deprived  of  bis  vote,  450,  n.,  776. 

statutes  which  would  disfranchise  voters,  776. 

failure  to  hold  election  in  one  precinct^  776. 

liability  of  inspectors  for  refusing  to  receive  vote,  777. 

elector^s  oath  when  conclusive  on  inspector,  777. 
conduct  of  the  election,  778. 
effect  of  irregularities  upon,  778,  779. 
what  constitutes  a  sufficient  election,  781. 

not  necessary  that  a  majority  participate,  781. 

admission  of  illegal  votes  not  to  defeat,  782. 
unless  done  fraudulently,  782. 

effect  of  casual  affray,  783. 
canvass  and  return,  784. 

canvassers  are  ministerial  officers,  784. 

canvassers  not  to  question  returns  made  to  them,  785. 

whether  they  can  be  compelled  by  mandamua  to  perform  duty,  785. 
contesting  elections  in  the  courts,  786. 

canvassers^  certificate  as  evidence,  788. 

courts  may  go  behind  certificate,  787. 

what  surrounding  circumstances  may  be  given  in  evidence,  790. 

whether  qualification  of  voters  may  be  inquired  intOy  791. 
to  legislative  body,  house  to  decide  upon,  161. 
EMANCIPATION. 

of  slaves  in  Great  Britain  and  America,  13,  362-367. 
of  children  by  parents,  420. 
EMERGENCY, 

declaration  of,  192,  n. 
EMINENT  DOMAIN, 

distinguished  from  ordinary  domain  of  States,  650. 
definition  of,  652. 

right  of,  rests  upon  necessity,  651.  * 

cannot  be  bargained  away,  848,  652. 
-  general  right  is  in  the  States,  653. 
for  what  purposes  nation  may  exercise  right,  653,  654. 
all  property  subject  to  right,  654. 

exception  of  money  and  rights  in  action,  656. 
legislative  authority  requisite  to,  657. 
legislature  may  determine  upon  the  necessity,  657,  672. 
conditions  precedent  must  be  complied  with,  658. 
statutes  for  exercise  of,  not  to  be  extended  by  intendment,  660. 
the  purpose  must  be  public,  661. 
private  roads  cannot  be  laid  out  under,  661. 
what  constitutes  public  purpose,  663. 
whether  erection  of  mill-dams  is,  666-669. 
property  need  not  be  taken  to  the  State,  671. 
individuab  or  corporations  may  be  public  agents  for  the  purpose,  672. 
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ERRONEOUS  JUDGMENTS, 

may  be  overruled,  65. 

when  they  should  not  be,  65. 
ERRORS, 

waiver  of,  in  legal  proceedings,  511. 

judgments,  &c.,  not  void  by  reason  of,  511. 

curing  by  retrospective  legislation,  461-479. 

in  conduct  of  elections,  effect  of,  772,  778-780. 
ESSENTIAL  POWERS  OF  GOVERNMENT, 

taxation,  eminent  domain,  &c.,  cannot  be  bartered  away,   343,  346, 
652. 
ESTABLISHMENTS, 

religious,  are  forbidden  by  State  constitutions,  584. 
ESTATES  OF  DECEASED  PERSONS. 

special  legislative  authority  to  sell  lands  for  payment  of  debts  is  consti- 
tutional, 118-129. 

such  acts  forbidden  by  some  constitutions,  119,  n. 

legislature  cannot  adjudicate  upon  debts,  124-126. 
ESTATES  IN  LAND, 

subject  to  change  by  the  legislature  before  they  become  vested,  446. 

but  not  afterwards,  114,  n. 
ESTOPPEL, 

by  judgment  only  applies  to  parties  and  privies,  60. 
does  not  depend  on  reasons  given  by  the  court,  61. 
does  not  apply  in  controversy  about  new  subject-matter,  61. 

of  the  State  by  its  legislation,  88,  n.,  312,  n. 

of  individuals  by  legislation,  117,  488. 
EVASION, 

of  constitutional  provisions,  169,  n. 
EVIDENCE, 

by  recitals  in  statutes,  117. 

collecting  by  legislature,  163. 

complete  control  of  legislature  over  rules  of,  353,  457-460. 

conclusive  rules  of,  not  generally  admissible,  458,  459. 

confessions  of  accused  parties  as,  384-393. 

dying  declarations,  when  are,  392,  393. 

search-warrants  to  obtain,  not  constitutional,  373,  376,  n. 

correspondence  not  to  be  violated  to  obtain,  376,  n. 

accused  party  not  compelled  to  give,  against  himself,  384. 

by  accused  parties  in  their  own  favor,  389,  n. 

against  accused  parties,  to  be  given  publicly,  and  in  their  presence, 
383,  392. 

communications  by  client  to  counsel  not  to  be  disclosed,  413. 

in  State  courts.  State  laws  control,  603,  n. 

to  explain  imperfections  in  ballots,  769,  788. 
EVIL  TO  BE  REMEDIED, 

weight  of,  in  construing  constitutions,  79,  102,  n. 

what  in  view  in  requiring  title  of  act  to  state  the  object,  173-175. 
EXAMINATIONS, 

of  accused  parties,  when  to  be  evidence  against  them,  384,  385. 
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EX  POST  FACTO  LAWS, 

States  not  to  pass,  19,  42,  323. 

meaning  of  the  term,  323. 

only  applies  to  criminal  laws,  323. 

classification  of,  324. 

laws  in  mitigation  of  punishment  are  not,  326. 
what  is  in  mitigation,  and  what  not,  326-331. 

modes  of  procedure  in  criminal  cases  may  be  changed,  331. 

punishment  of  second  offences,  332. 
EXPRESSION  OF  POPULAR  WILL. 

must  be  under  forms  of  law,  751. 

(5m  Elbctions.) 
EXPULSION, 

of  legislative  members  for  misconduct,  161,  162. 
EXTRADITION, 

of  criminals  as  between  the  States,  21,  396. 

of  persons  accused  of  libel,  396,  n. 

between  sovereignties,  22,  n. 

F. 

FACT  AND  LAW, 

province  of  judge  and  jury  respectively,  395-402. 
in  libel  cases,  572. 
FAST  DAYS, 

appointment  of,  does  not  violate  religions  liberty,  587. 
FEDERAL  COURTS, 

(See  Courts  of  the  United  States.) 
FEDERALIST, 

on  the  power  to  supersede  the  Articles  of  Confederation,  9,  n. 

reasons  of,  for  dispensing  with  national  bill  of  rights,  314. 

reference  in,  to  laws  violating  obligation  of  contracts,  333. 
FEE, 

whether  the  public  may  appropriate,  in  taking  lands,  697-699. 
FEMALES, 

accusation  of  want  of  chastity  not  actionable,  ^er  «e,  529. 
statutes  on  the  subject,  529. 

excluded  from  suffrage,  753. 

(^See  Marbied  Women.) 
FERRY  FRANCHISES, 

granted  to  municipal  corporations,  may  be  resumed,  338. 

strict  construction  of,  497. 

grants  of,  by  the  State  across  navigable  waters,  739. 

police  regulations  respecting,  719. 
FEUDAL   SYSTEM, 

Mackintosh's  definition  of,  29,  n. 
FIFTEENTH  AMENDMENT, 

provisions  of,  13,  753. 
FINE, 

remission  of,  139,  n. 
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FREEDOM  OF  THE  PRESS, 

Hamilton's  reasons  why  protection  of,  by  bill  of  rights  not  important,  314. 
opposing  reasons  by  Jefferson,  816,  n. 

(See  Liberty  of  Speech  and  of  the  Press.) 
FREEDOM  OF  SPEECH, 
definition  of,  527. 

(See  Liberty  of  Speech  and  of  the  Press.) 
FUGITIVES  FROM  JUSTICE, 

to  be  delivered  up  by  the  States,  21. 
surrender  of,  under  treaties,  22,  n. 
FUNDAMENTAL  LAW, 
constitutions  are,  2. 
FUNDAMENTAL  RIGHTS, 

bills  of,  in  State  constitutions,  45. 

in  the  national  Constitution,  314-317. 
in  England,  30,  315. 
are  before  constitutions,  46,  47. 
statutes  in  violation  of,  205-212. 
under  fourteenth  amendment,  12,  361,  498. 

G. 

GAMING  IMPLEMENTS, 

keeping  of,  for  unlawful  games,  may  be  prohibited,  749. 
GENERAL  INTENT, 

when  to  control  particular  intent,  71,  n. 
GENERAL  LAWS, 

exceptions  from,  in  some  eases,  115-125. 

required  instead  of  special,  by  some  constitutions,  155,  156,  n. 

in  cases  of  divorce,  133,  n. 

control  municipal  regulations,  242. 

due  process  of  law  does  not  always  require,  437-439,  487-492. 

submission  of,  to  vote  of  people  invalid,  141-152. 

suspension  of,  490. 

changes  in,  give  citizens  no  claim  to  remuneration,  443. 

respecting  remedies/power  to  change,  326-332,  351-359,  448-456. 
GENERAL  WARRANTS, 

illegaUty  of,  368-371. 
GEORGIA, 

divorce  cases  to  be  adjudged  by  the  courts,  133,  n. 

revenue  bills  to  originate  in  lower  bouse,  160,  n. 

right  of  jury  to  determine  the  law  in  cases  of  libel,  399,  n. 

protection  to  person  and  property  by  law  of  the  land,  436,  n. 

liberty  of  speech  and  of  the  press  in,  521,  n. 

privilege  of  legislators  in  debate,  556,  n. 

religious  tests  for  office  forbidden  in,  583,  n. 

private  property  not  to  be  taken  without  compensation,  703,  n. 
GOOD  MOTIVES  AND  JUSTIFIABLE  ENDS, 

defence  of,  in  libel  cases,  577. 

burden  of  proof  on  defendant  to  show,  578. 
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GUNPOWDER, 

police  regulations  concerning,  748. 


H. 


HABEAS  CORPUS, 

writ  of,  a  principal  protection  to  personal  liberty,  418,  423. 
personal  liberty,  meaning  of,  418. 

restraints  upon,  to  prevent  or  punish  crime,  &c,  418. 
growing  out  of  relation  of  husband  and  wife,  419. 
of  parent  and  child,  420. 
of  guardian  and  ward,  420. 
of  master  and  apprentice,  421. 
of  master  and  servant,  421. 
of  teacher  and  scholar,  421. 
of  principal  and  bail,  422. 
of  creditor  and  debtor,  422. 
insecurity  of,  formerly,  in  England,  422-424. 
habeas  corpus  act,  and  its  purpose,  30,  425. 
general  provisions  of,  425,  426. 
adoption  of,  in  America,  426. 
writ  of,  when  to  be  issued  by  national  courts,  426,  427. 
generally  to  issue  from  State  courts,  427. 
return  to,  where  prisoner  held  under  national  authority,  429. 
cases  for,  determined  by  common  law,  429. 
not  to  be  made  a  writ  of  error,  430. 
what  to  be  inquired  into  under,  430. 
to  obtain  custody  of  children,  431. 
HACKMEN, 

regulation  of  charges  of,  742-746. 
HARBOR  REGULATIONS, 

establishment  of,  by  the  States,  730. 
wharf  lines  may  be  prescribed,  747. 
HARDSHIP, 

of  particular  cases  not  to  control  the  law,  86,  87,  n. 
unjust  provisions  not  necessarily  unconstitutional,  87,  88,  639. 
HEALTH, 

police  regulations  for  protection  of,  729,  747. 
draining  swamps,  &c.,  in  reference  to,  635,  741. 
HEARING, 

right  to,  in  judicial  proceedings,  456,  503-509. 
in  cases  of  appropriation  of  lands,  700-704. 
HEIRSHIP, 

right  to  modify,  445. 
HIGH  SEAS, 

not  subject  to  exclusive  appropriation,  2. 
States  no  authority  upon,  155. 
HIGHWAYS, 

establishment  of,  under  right  of  eminent  domain,  651. 
when  owner  entitled  to  compensation  in  such  case,  704. 
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IMPLICATION, 

amendments  by,  not  favored,  185. 

repeals  by,  ISo, 

grant  of  powers  by,  in  State  constitutions,  77,  78. 

corporations  established  by,  239. 
IMPLIED  POWERS, 

of  municipal  corporations,  what  are,  235-255. 

granted  by  State  constitutions,  77,  78. 
IMPLIED  PROHIBITIONS, 

to  the  States  by  the  national  Constitution,  24. 

upon  legislative  power,  199-213. 
IMPORTS, 

State  taxation  of,  732,  733. 
IMPOSTS, 

to  be  uniform  throughout  the  Union,  11. 

what  the  States  may  lay,  19. 

taxation  by,  617. 
IMPRESSMENT  OF  SEAMEN, 

not  admissible  in  America,  367. 
IMPRISONMENT, 

for  legislative  contempt  must  terminate  with  the  session,  164. 

for  debt  may  be  abolished  as  to  existing  contracts,  351. 

unlimited,  cannot  be  inflicted  for  common-law  offence,  407. 

relief  from.     (^See  Habkas  Corpus.) 
IMPROVEMENTS, 

owner  of  land  cannot  be  compelled  to  make,  483,  664. 

betterment  laws,  483-487. 

local,  assessments  for  the  making  of,  619-637. 

{See  ASSBSSMKNTS.) 

INCHOATE  RIGHTS, 

power  of  the  legislature  in  regard  to,  445-448. 
INCIDENTAL  INJURIES, 

by  change  in  the  law,  give  no  claim  to  compensation,  481. 

(See  Eminent  Domain.) 
INCOMPETENT  PERSONS, 

legislative  authority  for  sale  of  lands  of,  118-129,  488. 

exclusion  of,  from  suffrage,  753. 
INCONTINENCE, 

accusation  of,  against  female,  not  actionable,  per  se,  529. 

statutory  provisions  respecting,  529. 
INCORPORATIONS, 

charters  of  private,  are  contracts,  339,  340. 

charters  of  municipal,  are  not,  231-233,  336. 

control  of,  by  police  regulations,  719-722. 

(See  Charters;  Municipal  Corporations.) 
INDEBTEDNESS  BY  STATE, 

prohibition  of,  whether  it  precludes  debts  by  towns,  counties,  &c.,  271. 
INDECENT  PUBLICATIONS, 

sale  of,  may  be  prohibited,  748,  749. 

parties  not  free  to  make,  528. 
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INFERIOR  COURTS,— continued. 

distingaished  from  courts  of  general  jurisdiction,  508,  509. 

disproTing  jurisdiction  of,  508,  509. 
INFORMALITIES. 

right  to  take  advantage  of,  may  be  taken  away  by  legislation,  461-479. 

do  not  defeat  jurisdiction  of  court,  511. 

waiver  of,  in  legal  proceedings,  511. 
INHABITANT. 

meaning  of,  in  election  laws,  754. 
INITIALS, 

to  Christian  name  of  candidate,  whether  sufficient  in  ballot,  767. 
INJUSTICE, 

of  constitutional  provisions,  cannot  be  remedied  by  the  court,  88. 

of  statutes,  does  not  render  them  unconstitutional.  200. 

in  taxation,  sometimes  inevitable,  639. 
INNOCENCE, 

of  accused  parties,  presumption  of,  379-382. 

only  to  be  overcome  by  confession  in  open  court,  or  verdict,  382. 

conclusive  presumptions  against,  403,  n. 
INQUISITORIAL  TRIALS, 

not  permitted  where  the  common  law  prevails,  384. 

accused  parties  not  compellable  to  give  evidence  against  themselves, 
384-391. 
INSANITY. 

defence  of,  in  criminal  cases,  379.  n. 
INSOLVENT  LAWS, 

right  of  the  States  to  pass,  359,  360. 

congressional  regulations  supersede,  360. 

what  contracts  cannot  be  reached  by,  360. 

creditor  making  himself  a  party  to  proceedings  is  bound,  360. 
INSPECTION  LAWS. 

of  the  States,  imposts  or  duties  under.  19. 

constitutionality  of,  729. 
INSURRECTIONS. 

employment  of  militia  for  suppression  of,  12. 
INTENT, 

to  govern  in  construction  of  constitutions,  68. 

whole  instrument  to  be  examined  in  seeking,  70,  71. 

in  incfiectual  contracts,  may  be  given  effect  to  by  retrospective  legislation. 
464-479. 

question  of,  in  libel  cases.  572-578. 

in  imperfect  ballot,  voter  cannot  testify  to,  765. 

what  evidence  admissible  on  question  of,  769.  790. 
INTEREST, 

in  party,  essential  to  entitle  him  to  question  the  validity  of  a  law.  199. 

in  judge,  precludes  his  acting,  211,  514-517. 

of  money,  illegal  reservation  of.  may  be  legalized.  467*  468.  - 
INTERNAL  IMPROVEMENTS, 

giving  municipal  corporations  power  to  subscribe  to,  is  not  delegating 
legislative  power,  145,  n. 

68 
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IRREGULARITIES, 

in  judicial  proceedings,  not  inquirable  into  on  habeas  carpus,  430,  431. 

do  not  render  judicial  proceedings  void,  511. 

waiver  of,  611. 

may  be  cured  by  retrospective  legislation,  462-479. 

effect  of,  upon  elections,  778-780. 
IRREPEALABLE  LAWS. 

legislature  cannot  pass,  152-154,  347. 

Parliament  cannot  bind  its  Fuccessors,  153. 

laws  which  constitute  contracts  are  inviolable,  154. 

whether  essential  powers  of  government  can  be  bartered  away,  341-346, 
652. 

municipal  corporations  cannot  adopt,  251-253. 

J. 

JEOPARDY, 

party  not  to  be  twice  put  in,  for  same  cause,  403-406. 

what  constitutes,  404. 

when  jury  may  be  discharged  without  verdict,  405. 

when  nolle  prosequi  is  an  acquittal,  404. 

second  trial  after  verdict  set  aside,  405,  406. 

acquittal  on  some  counts  is  a  bar  pro  ianto  to  new  trial,  406. 

varying  form  of  the  charge,  406. 

duplicate  punishments  under  State  and  municipal  laws,  242. 
JOURNAL  OF  THE  LEGISLATURE, 

is  a  public  record,  164. 

is  evidence  whether  a  law  is  properly  adopted,  165. 

presumption  of  correct  action  where  it  is  silent,  165. 
JUDGE, 

disqualification  of  interest,  514-516. 

not  to  urge  opinion  upon  the  jury,  397. 

to  instruct  the  jury  on  the  law,  399. 
JUDGE-MADE  LAW, 

objectionable  nature  of,  69,  n. 
JUDGMENTS, 

conclusiveness  of  those  of  other  States,  22. 

general  rules  as  to  force  and  effect,  57-66. 

must  apply  the  law  in  force  when  rendered,  477. 

are  void  if  jurisdiction  is  wanting,  479,  499,  508,  516. 

irregularities  do  not  defeat,  430,  431,  511. 

(^See  Judicial  Proceedings;  Jurisdiction.) 
JUDICIAL  DECISIONS, 

of  federal  courts  conclusive  on  questions  of  federal  jurisdiction,  15. 

of  State  courts  followed  in  other  cases,  16. 

general  rules  as  to  force  and  effect  of,  57-66. 
JUDICIAL  POWER. 

of  the  United  States,  26. 

{See  Courts  of  the  United  States.) 

not  to  be  exercised  by  State  legislatures,  104,  157,  492,  758. 
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JURISDICTION,  —  continued. 

irregularities  do  not  affect,  480,  431,  511. 
interest  in  judge,  effect  of,  514-517. 
general  and  special,  distinguished,  508,  509. 
where  it  exists,  proceedings  not  to  be  attacked  collaterally,  511. 
in  tax  proceedings,  622. 
of  federal  courts,  11-18,  26,  360,  361,  535. 
in  cases  of  habeas  corpus,  430-432. 
JURY, 

independence  of,  396,  398  and  n.,  403,  n. 
JURY   TRIAL. 

how  far  required  by  United  States  Constitution,  25. 
the  mode  for  the  trial  of  criminal  accusations,  379-393. 
importance  of,  396,  n. 
must  be  speedy,  382. 

and  public,  383. 

and  not  inquisitorial,  384. 
prisoner  to  be  confronted  with  witnesses,  392. 
statement  by  prisoner,  388-391. 

(See  Confessions.) 
to  be  present  during  trial,  393. 
jury  to  consist  of  twelve,  394,  704,  n. 

challenges  of,  395. 

must  be  from  vicinage,  32,  395,  396. 

must  be  left  free  to  act,  396. 

how  far  to  judge  of  the  law,  398-402,  518,  n. 
in  libel  cases,  572-577. 

acquittal  by,  is  final,  398,  399. 
judge  to  instruct  jury  on  the  law,  399. 

but  not  to  express  opinion  on  facts,  399. 
nor  to  refuse  to  receive  verdict,  399. 
accused  not  to  be  twice  put  in  jeopardy,  403-106. 

what  is  legal  jeopanly,  404. 

when  jury  may  be  discharged  without  verdict,  404,  405. 

when  nolle  prosequi  equivalent  to  verdict,  404. 

second  trial  after  verdict  set  aside,  404,  405. 
right  to  counsel,  408-417. 

constitutional  right  to  jury  trial  in  civil  eases,  25,  513,  n. 
in  cases  of  contempt,  394,  n. 
in  case  of  municipal  corporations,  288,  n. 
JUST  COMPENSATION, 

what  constitutes,  when  property  taken  by  the  public,  699-712. 

(See  Eminent  Domain.) 
JUSTIFICATION, 

in  libel  cases  by  showing  truth  of  charge,  530,  577. 
showing  of  good  motives  and  justifiable  occasion,  577,  578. 
unsuccessful  attempt  at,  to  increase  damages,  547. 
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LAW  OF  THE  LAND,  —  continued. 

statutory  privileges  are  not,  479. 
rights  in  action  are,  449. 
forfeitures  must  be  judicially  declared,  450-452. 
limitation  laws  may  be  passed,  453-456,  460. 
rules  of  evidence  may  be  changed,  457,  458. 
retrospective  laws,  when  admissible,  460,  479. 
cannot  create  rights  in  action,  460. 

nor  revive  debts  barred  by  statute  of  limitations,  460* 
may  cure  informalities,  461-478. 
may  perfect  imperfect  contracts,  358,  462-474. 
*  may  waive  a  statutory  forfeiture,  467,  n.,  468,  n. 

may  validate  imperfect  deeds,  469-473. 

but  not  as  against  bona  fide  purchasers,  472. 
cannot  validate  proceedings  the  legislature  could  not  have  authorized, 

477-479. 
cannot  cure  defects  of  jurisdiction  in  courts,  478. 
consequential  injuries  give  no  right  to  complain,  480. 
sumptuary  laws  inadmissible,  483. 
betterment  laws,  484-487. 
unequal  and  partial  laws,  487-498. 
invalid  judicial  proceedings,  499. 

what  necessary  to  give  courts  jurisdiction,  499-501. 
consent  cannot  confer,  499,  500. 
in  divorce  cases,  501,  502,  505. 
process  must  be  served  or  substitute  had,  504,  505. 
proceedings  tn  rem  and  in  personam^  505. 
bringing  in  parties  by  publication,  504,  505. 

no  personal  judgment  in  such  case,  506,  508. 
process  cannot  be  served  in  another  State,  505. 
jurisdiction  over  guardianship  of  children  in  divorce  cases,  507. 
courCs  of  general  and  special  jurisdiction,  and  the  rules  as  to  ques- 
tioning their  jurisdiction,  508,  509. 
irregular  proceedings  do  not  defeat  jurisdiction,  511. 
waiver  of  irregularities,  511. 
judicial  power  cannot  be  delegated,  512. 
judge  cannot  sit  in  his  own  cause,  514-^15. 

objection  to  his  interest  cannot  be  waived,  516. 
right  to  jury  trial  in  civil  cases,  26,  n.,  513,  n. 
{See  Taxation;  Eminent  Domain;  Poucb  Power.) 
LAWS,  ENACTMENT  OF, 

{See  Statotes.) 
LAWS  IMPAIRING  OBLIGATION  OF  CONTRACTS, 

{See  Ohuoation  of  Contracts.) 
LAWS,  EX  POST  FACTO, 

{See  Ex  Post  Facto  Laws;  Rbtrospbctivb  Laws.) 
LEGAL  PROCEEDINGS, 

publication  of  accounts  of,  how  far  privileged,  559-562. 
statements  in  course  of,  when  privileged,  551-553. 

{See  Judicial  Pkockedings.) 
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LEGISLATURES  OF  THE  STATES,— eontinuedr 

but  exemptions  from  taxation  may  be  made,  164,  342,  640. 
power  of,  limited  to  territory  of  the  State,  154. 
discretionary  powers  of,  how  restricted,  155-157. 

courts  no  control  over,  157. 
enactment  of  laws  by,  158-194. 

must  be  under  the  constitutional  forms,  158,  159. 
parliamentary  common  law  of,  159,  162,  163. 
division  of«  into  two  houses,  159,  160. 
when  to  meet,  160. 

proroguement  by  executive,  160.  . 

rules  of  order  of,  161,  162. 

election  and  qualification  of  members,  determination  of,  161. 
contempts  of,  may  be  punished  by,  161,  162. 

but  not  by  commit  ees,  164. 
members  of,  may  be  expelled,  161,  162. 

their  privilege  from  arrest,  &c.,  163. 
committees  of,  for  collection  of  information,  &c.,  164. 

power  of,  to  terminate  with  session,  164. 
journals  of,  to  be  evidence,  164,  165. 
action  of,  to  be  presumed  legal  and  correct,  165. 
motives  of  members  not  to  be  questioned,  165,  225,  254. 
••  lobby"  services  i'legal,  166. 
bills,  inlroduction  and  passage  of,  167-171. 

three  several  readings  of,  96,  97,  170. 

yeas  and  nays  to  be  entered  on  journal,  171. 

vote  on  passage  of,  what  sufficient,  171. 

title  of,  formerly  no  part  of  it,  172. 

constitutional  provisions  respecting,  98,  99,  172,  n. 
purpose  of  these,  178. 
they  are  mandatory,  182, 183. 
particularity  required  in  stating  object,  175-177. 
'what  is  embraced  by  title,  180-182. 
effect  if  more  than  one  object  embraced,  179-181. 
effect  if  act  is  broader  than  title,  181-183. 
amended  statutes,  publication  of,  at  length,  184,  185. 
repeal  of  statutes  at  session  when  passed,  186. 
signing  of  bills  by  officers  of  the  houses,  186. 
approval  and  veto  of  bills  by  governor,  186-188. 
governor's  messages  to,  189. 
special  sessions  of,  189. 
when  acts  to  take  effect,  190-193. 

power  of  the  courts  to  declare  statutes  unconstitutional,  194-227. 
full  control  of,  over  municipal  corporations,  231-234,  279,  286-288. 
legalization  by,  of  irregular  municipal  action,  278. 

of  invalid  contracts,  359,  463-477. 

of  irregular  sales,  taxation,  &c.,  462-479. 
not  to  pass  bills  of  attainder,  10,  42,  317. 

nor  ex  post  facto  laws,  19,  42,  323. 

nOr  laws  violating  obligation  of  contracts,  19,  42,  154,  333. 
{See  Obligation  of  Contracts.) 
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LIBERTY  OF  SPEECH  AND  OF  THE  PRESS, 

Hamilton's  reasons  why  protection  of,  by  bill  of  rights,  was  not  important, 

314. 
opposing  reasons  hy  Jefferson,  31 G,  n. 
Congress  to  pass  no  law  abridging,  518. 
State  constitutional  provisions  respecting,  518,  n. 
these  create  no  new  nghts,  but  protect  those  already  existing,  519-522. 
liberty  of  the  press  neither  well  defined  nor  protected  at  the  common  law, 
522. 

censorship  of  publications,  522-524. 
debates  in  Parliament  not  suffered  to  be  published,  523. 
censorship  in  the  Colonies,  524. 
secret  sessions  of  Constitutional  Convention,  524. 

and  of  United  States  Senate,  524. 
what  liberty  of  speech  and  of  the  press  consists  in,  525. 
general  purpose  of  the  constitutional  provisions,  526,  527. 
rules  of  common-law  liability  for  Injurious  publications,  528-532. 

modification  of,  by  statute,  538. 
privileged  cases,  532-534. 
libels  upon  the  government  indictable  at  the  common  law,  534. 

prosecutions  for,  have  ceased  in  England,  535. 

sedition  law  for  punishment  of,  535. 

whether  now  punishable  in  America,  537. 
criticism  upon  officers  and  candidates  for  office,  539-551. 
statements  in  the  course  of  judicial  proceedings,  551-556. 
privilege  of  counsel,  553-556. 
privilege  of  legislators,  556-558. 
publication  of  privileged  communications  through  the  press,  559-572. 

publication  of  speeches  of  counsel,  &c.,  not  privileged,  559. 

fair  and  impartial  account  of  judicial  trial  is,  559. 
but  not  of  ex  parte  proceedings,  559. 
whole  case  must  be  published,  560. 
must  be  confined  to  what  took  place  in  court,  560. 
must  not  include  indecent  or  blasphemous  matter,  560. 
privilege  of  publishers  of  news,  563-569. 

publishers  generally  held  to  same  responsibility  as  other  persons,  567. 

not  excused  by  giving  source  of  information,  567. 

nor  because  the  publication  was  without  their  personal  knowledge,  567. 

nor  by  its  being  a  criticism  on  a  candidate  for  office,  567. 

nor  by  its  constituting  a  fair  account  of  a  public  meeting,  567,  568. 

criticisms  by,  on  works  of  art  and  literary  productions,  568. 

exemplary  damages  against  publishers,  569. 
publication  of  legislative  proceedings,  how  far  privileged,  569. 

rule  in  England,  569. 

the  case  of  Stockdale  v.  Hansard,  570,  n. 

publication  of  speeches  by  members,  571,  572. 
the  jury  as  judges  of  the  law  in  libel  cases,  572. 

VVoodfalPs  and  Miller's  cases,  572,  573. 

Mr.  Fox's  Libel  Act,  574. 

the  early  rulings  on  the  subject  in  America,  575. 
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LOCAL  SELF-GOVERNMENT,— con/inti«f. 

the  peculiar  feature  of  the  American  system,  228. 

(See  Municipal  Corporations.) 
LOCAL  TAXATION, 

(See  Taxation.) 
LOCALITY  OF  PROPERTY, 

may  give  jurisdiction  to  courts,  506-508. 

taxation  dependent  upon,  622-628,  643. 
LOG-ROLLING  LEGISLATION, 

constitutional  provisions  to  prevent,  172-183. 
LORD'S  DAY, 

laws  for  observance  of,  how  justified,  594,  734. 
LOUISIANA, 

code  of,  based  upon  the  civil  law,  35,  n. 

divorces  not  to  be  granted  by  special  laws,  133,  n. 

revenue  bills  must  originate  in  lower  house,  160,  n. 

title  of  acts  to  embrace  the  object,  172,  n. 

no  act  to  be  amended  by  mere  reference  to  its  title,  183,  184,  n 

time  when  acts  are  to  take  effect,  192,  193. 

liberty  of  speech  and  of  the  press  in,  521,  n. 

privilege  of  legislators  in  debate,  556,  n. 

exclusion  of  religious  teachers  from  office,  583,  n. 

exclusions  from  suffrage  in,  753,  n. 
LUNATICS. 

excluded  from  suffrage,  753. 

Bpecial  statutes  for  sale  of  lands  of,  118-128. 

M. 

MAGNA   CHARTA, 

grant  of,  did  not  create  constitutional  government,  3,  n. 

a  declaratory  statute,  30,  315. 

its  maxims  the  interpreters  of  constitutional  grants  ot  power,  212 

provision  in,  for  trial  bv  peers,  &c.,  435. 
MAILS, 

inviolability  of,  375,  n. 
MAINE, 

judges  to  give  opinions  to  governor  and  legislature,  51,  n. 

revenue  bills  must  originate  in  lower  house,  160,  n. 

right  of  jury  to  determine  the  law  in  cases  of  libel,  399,  n. 

protection  to  person  and  property  by  the  law  of  the  land,  436,  n. 

liberty  of  speech  and  of  the  press  in,  518,  n. 

privilege  of  legislators  in  debate,  556,  n. 

religious  tests  for  office  forbidden  in,  583,  n. 

periodical  valuations  for  taxation,  618. 

exclusions  from  suffrage  in,  753,  n. 
MAJORITY. 

what  constitutes  two-thirds,  171. 

what  sufficient  in  elections,  752,  772. 
MALICE, 

presumption  of,  from  falsity  of  injurious  publications,  528,  566,  567. 


[  UALICE,  —  rvntinued. 

in  refusing  to  rceciire  legal  votes,  777, 
presumption  ia  cu«s  of  homicide,  403,  n. 
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BUBKBTS. 

BUM  yowv  to  MipkM^  748; 
MABUAOS. 

h^btin  ^oMrol  of  r'ghM  lytii^M  Am,  447. 
bMwMH  «UlM  and  Uu^  4S0. «. 
poww  rf  dw  li^ahhifi  to  ■Mil.  WMg. 
(AnDfTOMai;  Mtmr  ~  "** 
IIABBIBD.  WOMEN, 

•xdodon  oT,  Eh>ia  aoAag*,  87, 7Bt. 

miMM  taiu^mt  tiiflm  di;  74,  a. 

lirtiinDny  of,  fai  bvor  of  badMsd,  MO,  n. 

invalid  denda  of,  maj  be  validated  bj  Ifgiilaton,  470,  471. 

control  of,  by  busbaod.  419,  420. 

(Sm  Ditorck;  Dowkh.) 
MARSHES, 

draining  of,  and  aaseaameDta  therefor,  699)  G86,  665. 
MARTIAL  LAW. 

when  iDHj  be  declared,  979,  u,  394,  n. 

legalit}-  of  action  under,  450,  451,  d. 

danger  from,  776. 
MARYLAND, 

tpecial  Etatntea  licenring  lale  of  landa  forUddea,  119,  n. 

divorces  not  to  be  granted  bj  legislatore,  133,  n. 

limited  timo  for  introiluctioo  of  new  bills,  169. 

title  of  Bc;li  lo  embrace  the  subject,  172,  n. 

no  act  to  be  amended  by  mere  reference  to  it*  title,  189,  184,  n 

right  of  jury  to  determine  the  law  in  all  criminal  caaea.  999,  d. 

protection  of  person  and  property  by  law  of  tbe  land,  4S6,  &. 

liberty  of  speech  and  of  the  press  in,  519,  n. 

privilege  of  Icgiilalors  in  debate,  556,  n. 

exclusion  of  religious  teachers  from  office,  583,  n. 

religious  tests  for  office  in,  684,  n. 

private  property  not  to  be  taken  without  compenaation,  708,  B. 

exclusions  from  suffrage  in,  753,  a. 
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MASSACHUSETTS. 

judges  of,  to  give  opinions  to  governor  and  legislature,  51,  n. 
constitutional  provision  respecting  divorces,  133,  n. 
revenue  bills  must  originate  in  lower  house,  160,  n. 
protection  of  person  and  property  by  law  of  the  land,  436,  n. 
liberty  of  speech  and  of  the  press  in,  518,  n. 
privilege  of  legislators  in  debate,  556,  n. 
periodical  valuations  for  taxation,  618. 
exclusions  from  ^uliiage  in,  753,  n. 
MASTER, 

of  apprentice,  servant,  and  scholar,  power  of,  421. 
MAXIMS, 

of  government,  laws  in  violation  of,  205-207. 
of  the  common  law,  what  they  consist  in,  29. 

gradual  growth  and  expansion  of,  67. 
for  construction  of  statutes, 

a  statute  is  to  be  construed  as  prospective,  and  not  retrospective,  in 

its  operation,  76. 
such  an  interpretation  shall  be  put  npon  a  law  as  to  uphold  it,  and 

give  effect  to  the  intention  of  the  law- makers,  71. 
words  in  a  statute  are  presumed  to  be  employed  in  their  natural  and 

ordinary  sense,  72,  102,  n. 
contemporary  construction  is  best  and  strongest  in  the  law,  81-87. 
a  statute  is  to  be  construed  in  the  light  of  the  mischief  it  was  designed 

to  remedy,  79,  80. 
he  who  considers  the  letter  merely,  goes  but  skin  deep  into  the 

meaning,  103,  n. 
statutes  in  derogation  of  the  common  law  are  to  be  construed  strictly, 

75,  n. 
an  argument  drawn  from  inconvenience  is  forcible  in  the  law,  82-86. 
general  p  inciples, 

no  roan  can  be  judge  in  his  own  cause,  514-517. 

consent  excuses  error,  219,  220,  511. 

the  law  does  not  concern  itself  about  trifles,  647. 

that  to  which  a  party  assents  is  not  in  law  an  injury,  219,  220. 

no  man  shall  be  twice  vexed  for  one  and  the  same  cause,  57-66. 

every  roan^s  house  is  his  castle,  29,  367. 

that  which  was  originally  void  cannot  by  mere  lapse  of  time  become 

valid,  455. 
necessity  knows  no  'aw,  747. 

so  enjoy  your  own  as  not  to  injure  that  of  another,  715. 
MEANING  OB^  WORDS, 

(See  Definitions.) 
MEASURES  AND  WEIGHTS, 

regulation  of,  749. 
MEMBERS  OF  THE   LEGISLATURE, 

contested  seats  of,  decided  by  the  house,  161. 
punishment  of,  for  contempts,  &c.,  161,  162. 
power  of  the  houses  to  expel,  161,  162.^ 
exemption  of,  from  arrest,  163. 
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MINNESOTA,  —  continued. 

religious  tests  for  office  forbidden  in,  583,  n. 

reli^ous  belief  not  to  be  test  of  incompetency  of  witness,  596,  n. 

private  property  not  to  be  taken  without  compensation,  703,  n. 

exclusions  from  suffrage  in,  753,  n. 
MINORS, 

(See  Infants.) 
MISCHIEF  TO  BE  REMEDIED, 

may  throw  light  on  constitutional  clause,  79,  223. 
MISSISSIPPI, 

constitutional  provision  respecting  divorces,  133,  n. 

exercise  of  the  pardoning  power  restrained,  140,  n. 

revenue  bills  must  originate  in  lower  house,  160,  n. 

privilege  of  legislators  from  arrest,  163,  n. 

time  when  acts  are  to  take  effect,  190. 

municipalities  of,  restrained  from  aiding  public  improvements,  266,  n. 

protection  of  person  and  property  by  law  of  the  land,  436,  n. 

liberty  of  speech  and  of  the  press  in,  522,  n. 

religious  tests  for  office  in,  583,  n. 

compulsory  support,  &c.,  of  religious  worship  forbidden,  584. 

private  property  not  to  be  taken  without  compensation,  703,  n. 

exclusions  from  suffrage  in,  753,  n. 
MISSOURI, 

special  statutes  licensing  sale  of  lands  forbidden,  119,  n. 

divorces  not  to  be  granted  by  legislature,  134,  n. 

restrictions  upon  legislative  power  in  constitution  of,  155,  156,  n. 

privilege  of  legislators  from  arrest,  163,  n. 

title  of  act  to  embrace  the  subject,  173,  n. 

no  act  to  be  amended  by  mere  reference  to  its  title,  183,  184,  n. 

time  when  acts  are  to  take  effect,  190,  n. 

special  legislative  sessions,  190,  n. 

municipalities  restrained  from  aiding  public  improvements,  266,  n^ 

right  of  jury  to  determine  the  law  in  cases  of  libel,  399,  n. 

protection'of  person  and  property  by  law  of  the  land,  436,  n. 

liberty  of  speech  and  of  the  press  in,  521,  n. 

privilege  of  legislators  in  debate,  556,  n. 

religious  tests  for  office  forbidden  in,  583,  n. 

religious  belief  not  to  be  test  of  incompetency  of  witness,  596,  n. 

private  property  not  to  be  taken  without  compensation,  703,  n. 

exclusions  from  suffrage  in,  754,  n. 
MONEY, 

coinage  and  regulation  of,  11,  19. 

legal  tender,  19. 

punishment  of  counterfeiting,  11,  25. 

bills  for  raising,  to  originate  in  lower  house  in  some  States,  160. 

cannot  be  appropriated  under  right  of  eminent  domain,  656. 
MONOPOLIES, 

odious  nature  of,  494. 

grant  of,  not  presumed,  495. 

in  navigable  waters,  737,  738. 

54 


INDEX.  851 

MUNICIPAL  CORPORATIONS.  —  continued, 

judgments  against,  may  be  collected  of  corporatorsi  296-303. 

but  only  in  New  England,  301,  302. 
not  liable  for  failure  of  officers  to  perform  duty,  303. 
chartered  corporations  undertake  for  performance  of  corporate  duty,  302. 

liability  to  persons  injured  by  failure,  802-310. 
corporate  organization  how  questioned,  311,  312. 
imperfect  acts  of,  may  be  validated,  466,  467,  n.,  473. 
must  tax  all  property  within  their  limits  alike,  625,  626. 
cannot  tax  property  not  lying  within  their  limits,  623. 
bounds  of,  cannot  be  arbitrarily  enlarged  in  order  to  bring  in  property 

for  Uxation,  623-628. 
obtaining  water  for,  under  right  of  eminent  domain,  665. 
taking  of  lands  for  parks  for,  665,  n. 
MUTE, 

wilfully  standing,  when  arraigned,  382. 

N. 

NATION, 

definition  of,  1. 

distinguished  from  State,  1. 

{See  United  States.) 
NATURALIZATION, 

power  of  Congress  over,  11. 
NAVIGABLE   WATERS, 

made  free  by  ordinance  of  1787,  34,  n. 

right  of  States  to  improve  and  charge  toll,  34,  n.,  738. 

what  are,  and  what  not,  735. 

are  for  use  of  all  equally,  736. 

general  control  of,  is  in  the  States,  737. 

congressional  regulations,  when  made,  control,  737. 

States  cannot  grant  monopolies  of,  737,  738.  ' 

States  may  authorize  bridges  over,  738. 

when  bridges  become  nuisances,  739. 

States  may  establish  ferries  across,  739,  740. 

States  may  authorize  dams  of,  740. 

regulation  of  speed  of  vessels  upon,  741. 

rights  of  fishery  in,  651. 

frontage  upon,  is  property,  680. 

{See  Watercourses.) 
NAVIGATION, 

right  of,  pertains  to  the  eminent  domain,  651. 

{See  Navigable  Waters.) 
NEBRASKA. 

divorces  not  to  be  granted  by  legislature,  133,'  n. 

privilege  of  legislators  from  arrest,  163,  n. 

title  of  acts  to  embrace  the  subject,  172,  n. 

no  act  to  be  amended  by  mere  reference  to  its  title,  183,  184,  n. 

right  of  jury  to  determine  the  law  in  cases  of  libel,  399,  d. 


•    I    : 


'  !; 

■  i 
I 


I     ■    t 

■i  ? 


.1 1 


I 


i 


I      < 


■/ill! 


INDEX.  853 

NEW  STATES, 

admission  of,  35-47. 
NEW  TRIALS. 

not  to  be  granted  by  the  legislature,  116,  492. 

not  granted  on  application  of  State  in  criminal  cases,  398. 

may  be  had  after  verdict  set  aside  on  application  of  defendant,  405. 
but  not  on  counts  on  which  he  was  acquitted,  406. 

(See  Jeopardy.) 
NEW  YORK, 

amendment  of  constitution  of,  40,  n. 

divorces  to  be  granted  only  in  judicial  proceedings,  133,  n. 

title  of  act  to  express  the  subject,  173,  n. 

approval  of  laws  by  governor  of,  187. 

right  of  jury  to  determine  the  law  in  cases  of  libel,  399,  n. 

protection  to  person  and  property  by  law  of  the  land,  436,  n. 

liberty  of  speech  and  of  the  press  in,  518,  519,  n. 

privilege  of  legislators  in  debate,  556,  n. 

religious  liberty  in,  584,  n. 

religious  belief  not  to  be  test  of  incompetency  of  witness,  596,  n. 
NEWSPAPERS, 

publication  of  privileged  communications  in,  559-562. 

whether  they  have  any  privilege  in  publishing  news,  563.^ 

privilege  not  admitted  by  the  courts,  564-569. 

when  publisher  not  liable  to  vindictive  damages,  569. 

(See  Liberty  of  Speech  and  of  the  Press.) 
NOBILITY, 

titles  of,  forbidden  to  be  granted,  23. 
NOLLE  PROSEQUI, 

when  equivalent  to  acquittal,  404. 
NON  COMPOTES  MENTIS, 

legislative  authority  for  sale  of  lands  of,  118-129. 

excluded  from  suffrage,  753. 
NON-RESIDENT   PARTIES, 

subjecting  to  jurisdiction  of  court  by  publication,  501-508. 

restricted  effect  of  the  notice,  506. 

discrimination  in  taxation  of,  606. 
NORTH  CAROLINA, 

ratification  of  constitution  by,  9. 

divorces  not  to  be  granted  by  legislature,  133,  n. 

protection  to  person  and  property  by  law  of  the  land,  436,  n. 

liberty  of  speech  and  of  the  press  in,  521,  n. 

religious  tests  for  office  in,  583,  n. 

disqualifications  from  suffrage  in,  753,  n. 
NOTICE, 

necessity  for,  in  legal  proceedings,  504-509. 

bringing  in  non-resident  parties  by  publication  of,  504,  505. 

of  elections,  when  essential  to  their  validity,  759. 
NUISANCE, 

liability  of  municipal  corporations  for,  311,  n. 

when  bridges  over  navigable  waters  are,  739. 
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OBLIGATION  OF  CONTRACTS.  —  continued. 

new  promise  to  revive  a  debt  may  be  required  to  be  in  writing,  359. 

laws  validating  invalid  contracts  do  not  violate  Constitution,  859. 
nor  laws  extending  corporate  franchises,  359. 

State  insolvent  laws,  how  far  valid,  359-361. 

effect  of  police  laws,  715-729. 
OBSCENITY, 

in  legal  proceedings,  not  to  be  published,  560. 

sale  of  obscene  books  and  papers  may  be  prohibited,  749. 
OBSCURITIES, 

aids  in  interpretation  of,  79-86. 

(See  Construction  op  State  Constitutions.) 
OBSTRUCTIONS   TO   NAVIGATION. 

when  bridges  and  dams  to  be  considered  such,  739-741. 

when  channels  cut  by  private  parties  are  private  property,  736. 
OCEAN, 

(See  High  Seas.) 
OFFICE. 

term  of,  when  cannot  be  enlarged  by  law,  78,  n. 

appointments  to.  do  not  constitute  contracts,  336. 
whether  they  pertain  to  the  executive,  138,  n. 

right  to.  not  to  be  contested  on  habeas  earpuSf  430,  n. 
OFFICER, 

duties  of.  when  cannot  be  taken  away.  79.  n. 

protection  of  dwelling-house  against.  29,  367. 

general  warrants  to,  are  illegal.  368-371. 

may  break  open  house  to  serve  criminal  warrant,  372. 

service  of  search-warrant  by, 

(See  Searches  and  Seizures.) 

privilege  of  criticism  of,  539-551,  567. 

removal  of,  139.  n. 

constitutional  qualifications  cannot  be  added  to,  by  the  legislature,  78. 

duty  of,  when  doubtful  of  constitutional  construction,  88,  89. 

of  the  legislature,  election  of,  161. 

dejure^  who  are.  778. 

municipal,  may  be  indemnified  by  corporation,  254. 

but  not  for  refusal  to  perform  duty,  259. 

election  of, 

(See  Elections.) 

appointments  to.  not  necessarily  an  executive  function,  138. 
OHIO. 

general  laws  to  be  uniform,  76,  77,  n. 

legislature  not  to  grant  divorces,  or  exercise  judicial  power,  133,  n. 

legislature  forbidden  to  exercise  the  appointing  power,  138,-  n. 

title  of  act  to  embrace  the  subject,  172.  n. 

no  act  to  be  amended  by  mere  reference  to  its  title.  183.  184,  n. 

constitutional  provision  respecting  retrospective  laws,  462,  n. 

liberty  of  speech  and  of  the  press  in,  520,  n. 

privilege  of  legislators  in  debate,  556,  n. 

religious  tests  for  office  forbidden  in,  583,  n. 
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PARLIAMENT,  —  continued. 

may  exercise  judicial  authority,  106. 

bills  of  attainder  by,  317. 

publication  of  proceedings  of,  not  formerly  allowed,  523. 

publication  of  speeches  by  members,  669-672. 

publication  of  reports  and  papers  of,  669-672. 
PARLIAMENTARY  LAW, 

influence  of,  in  construction  of  constitutions,  168,  169. 

legislative  power  in  regard  to,  161. 

power  to  preserve  order,  &c,  under,  161,  162. 

privilege  by,  of  members  from  arrest,  163. 
PARTIAL  LEGISLATION, 

legis1atui*e  to  govern  by  equal  laws,  489-493. 

special  laws  for  particular  individuals  not  permissible,  492. 

suspensions  of  laws  not  allowed  in  special  cases,  492. 

regulations  for  special  localities  or  classes,  492,  493. 

equality  of  rights,  4&c.,  the  aim  of  the  law,  493. 

strict  construction  of  special  privileges  and  grants,  493,  496. 

and  of  discriminations  against  individuals  and  classes,  493,  494. 
and  of  statutes  in  derogation  of  the  common  law,  74,  n. 

citizens  of  other  States  not  to  be  discriminated  against,  497. 
PARTICULMl  INTENT, 

control  of,  by  general  intent,  71,  n. 
PARTIES, 

defendants  in  criminal  suits,  evidence  of,  388-391 . 

not  compellable  to  testify  against  themselves,  384,  494. 

how  subjected  to  jurisdiction  of  courts,  604. 

estopped  by  judgment,  60. 
PARTITION, 

legislature  may  authorize  sale  of  lands  for  purposes  of,  124. 
PASSENGERS, 

power  of  States  to  require  report  of,  from  carriers,  and  to  levy  tax  upon, 
733. 

making  carriers  responsible  for  safety  of,  726. 
PASTURAGE, 

right  of,  in  public  highway,  is  property,  681,  n. 
PAUPERS, 

exclusion  of,  from  sufifrage,  763. 
PAVING  STREETS, 

assessments  for,  not  within  constitutional  provisions  respecting  taxation, 
619. 

special  taxing  districts  for,  628-632. 

assessments  may  be  made  in  proportion  to  benefits,  629. 
or  in  proportion  to  street  front,  631. 

but  each  separate  lot  cannot  be  made  a  separate  district,  632. 
PEACE  AND  WAR, 

power  over,  of  the  revolutionary  Congress,  7. 
of  Congress  under  the  Constitution,  12. 
PENALTIES, 

for  the  same  act  under  State  and  municipal  laws,  242. 
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PERSONAL  LIBERTY.  —  continued, 

application  for,  need  not  be  made  in  person,  429,  n. 
what  the  officer  to  inquire  into,  430. 
to  enforce  relative  rights,  431. 
PETIT  JURY, 
trial  by, 

{See  JvHY  Trial.) 
PETITION. 

right  of.  432,  433,  541,  542. 
PETITION  OF  RIGHT, 

was  a  declaratory  statute,  30,  315. 
quartering  soldiers  upon  subjects  forbidden  by,  378. 
PICTURES, 

libels  by,  injury  presumed  from,  529. 
indecent,  sale  of,  may  be  prohibited,  748,  749. 
PLURALITY, 

sufficient  in  elections,  781. 
POISONS, 

regulation  of  sales  of,  748. 
POLICE  POWER, 

exercise  of,  by  municipal  corporations,  247. 

pervading  nature  of,  713-715. 

definition  of,  713,  n. 

the  maxim  on  which  it  rests,  715. 

States  no  power  to  relinquish  it,  342-345. 

power  of  States  to  make  regulations  which  affect  contracts,  715-727. 

how  charters  of  private  incorporation  may  be  affected  by,  716-728. 

charters  cannot  be  amended  on  pretence  of,  719,  720. 

nor  rights  granted  by  charters  taken  away,  720,  721. 
railroad  corporations  may  be  required  to  fence  track,  722. 

and  made  liable  for  beasts  killed  on  track.  722. 
grade  of  railways  and  crossings  may  be  prescribed,  723. 
requirement  that  bell  shall  be  rung  or  whistle  sounded  at  crossings,  &c., 

724. 
whether  carriers  of  persons  may  not  be  made  insurers,  724. 
action  may  be  given  for  death  caused  by  negligence,  725. 
sale  of  intoxicating  drinks  may  be  regulated  by  States,  725. 

regulation  of,  does  not  interfere  with  power  of  Congress  over  com- 
merce, 726. 
sale  of  intoxicating  drinks  as  a  beverage  may  be  prohibited  by  States,  727. 
payment  of  United  States  license  fee  does  not  give  rights  as  against  State 

law,  729. 
quarantine  and  health  regulations  by  States,  729. 
harbor  regulations  by  the  States,  730. 

line  of  distinction  between  police  regulations  and  interference  with  com- 
merce, 731,  732. 
police  regulations  may  be  established  by  Congress,  732. 
State  requirement  of  license  fee  from  importers  illegal,  732. 
State  regulations  to  prevent  immigrants  becoming  a  public  charge,  733. 
State  regulations  of  pilots  and  pilotage,  731,  732. 
Sunday  laws  as  regulations  of  police,  734. 
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POWERS. 

of  government,  apportionment  of,  by  State  constitutions,  42-46. 

of  Congress,  11,  12. 

of  State  legislatures,  104-157. 

(See  Judicial  Power;  Lboislativb  Powkrs.) 
PRACTICAL  CONSTRUCTION, 

weight  to  be  given  to,  81-86. 

not  to  override  the  Constitution,  86. 
PRECEDENTS, 

importance  of,  61,  62. 

judicial,  how  far  binding,  61-66. 

law  made  by,  69,  70,  n. 

only  authoritative  within  country  where  decided,  63,  64. 

when  to  be  overruled,  65. 

of  executive  department,  force  of,  81-^6. 
PRECIOUS  METALS, 

in  the  soil  belong  to  sovereign  authority,  651. 
PRELIMINARY  EXAMINATIONS, 

of  persons  accused  of  crimes,  884. 

publication  of  proceedings  on,  not  privileged,  560. 
PRESCRIPTIVE  CORPORATIONS, 

powers  of,  239. 
PRESENCE, 

of  prisoner  at  his  trial,  393. 
PRESIDENT. 

powers  and  duties  of,  14. 

calling  out  the  militia  by,  52,  n. 
PRESS,  LIBERTY  OF, 

(See  LiBKKTY  OF  Speech  and  of  thb  Press.) 
PRESUMPTION, 

of  constitutionality  of  statutes,  204,  221. 

of  existence  of  corporation,  239. 

of  innocence  of  accused  party,  379,  380. 

of  correctness  of  legislative  motives,  225,  254. 
PRICES, 

regulation  of,  742. 
PRINCIPAL  AND  BAIL, 

custody  of  principal  by  bail,  422. 
PRINTED  BALLOTS, 

answer  the  requirement  of  written,  761,  n. 
PRIVATE  BUSINESS, 

taxation  to  aid,  265,  266,  n. 
PRIVATE  CORPORATIONS, 

distinguished  from  public,  341,  n. 
charters  of,  are  contracts,  340. 
PRIVATE  PAPERS, 

(See  Papers.) 
PRIVATE  PROPERTY, 

right  to,  is  before  constitutions,  47,  212,  n.,  489,  n. 

of  municipal  corporations,  how  far  under  legislative  control,  289,  290. 

when  afifected  with  a  public  interest,  742-746. 
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PROPERTY,  —  continued. 

protection  of,  by  fourteenth  amendment,  13. 

of  municipal  corporations,  control  of,  289,  290. 

(^See  Eminent  Domain;  Private  Property;  Yboted  Rights.) 
PROROGUEMENT, 

of  the  legislature  by  goyemor,  160. 
PROSCRIPTION, 

of  persons,  for  their  opinions,  489,  580-585. 
PROSECUTING  OFFICERS, 

duty  of,  to  treat  accused  parties  with  judicial  fairness,  382  and  n.,  417,  418. 
PROTECTION, 

the  equivalent  for  taxation,  699. 
PROVISIONS. 

regulations  to  prevent  sale  of  unwholesome,  748. 
PUBLIC  CORPORATIONS, 

{See  Municipal  Corporations.) 
PUBLIC  DEBT, 

inviolability  of,  13. 
PUBLIC  GOOD, 

laws  should  have  reference  to,  141,  142,  n.,  156. 
PUBLIC  GRANTS, 

strict  construction  of,  495. 

{See  Charter;  Franchise.) 
PUBLIC  GROUNDS, 

lands  dedicated  for,  not  to  be  put  to  other  uses,  292,  n. 
PUBLIC  INTEREST, 

when  property  affected  with,  742-746. 
PUBLIC  MORALS, 

regulations  for  protection  of,  748,  749. 

{See  Reugious  Liberty.) 
PUBLIC  OFFICERS. 

{See  Officer.) 
PUBLIC  OPINION, 

not  to  affect  construction  of  constitution,  67. 

expression  of,  by  elections,  751,  752. 
PUBLIC  PURPOSES, 

appropriation  of  property  for,  650. 

{Ste  Eminent  Domain.) 
PUBLIC  STATUTES, 

what  are,  488. 
PUBLIC  TRLAL, 

accused  parties  entitled  to,  383. 

not  essential  that  everybody  be  allowed  to  attend,  383. 
PUBLIC  USE, 

of  property,  what  constitutes,  663. 

{See  Eminent  Domain.) 
PUBLICATION. 

of  statutes,  190-193. 

of  debates  in  Parliament  formerly  not  suffered,  523. 

of  books,  &c.,  censorship  of,  522-324. 
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INDEX.  865 

RAILROADS,  —  continued. 

regulation  of  grade  and  crossings,  723. 
provisions  regarding  alarms,  724. 
responsibility  for  persons  injured  or  killed,  724,  725. 
bridges  for,  over  navigable  waters,  738. 
READING  OF  BILLS. 

constitutional  provisions  for,  96,  169,  170. 
REAL  ESTATE, 

not  to  be  taxed  out  of  taxing  district,  622,  623. 
within  taxing  district  to  be  taxed  uniformly,  625. 
taking  for  public  use, 

(See  Emixent  Domain.) 
REASONABLENESS, 

of  municipal  by-laws,  243. 
of  limitation  laws,  456. 
of  police  regulations, 

(See  PoucE  Power.)  * 

REBELLIONS, 

employment  of  militia  to  suppress,  12. 
RECITALS,' 

in  statutes,  not  binding  upon  third  parties,  117. 
when  they  mav  be  evidence,  117. 
RECONSTRUCTION  OF  STATES, 

control  over,  43,  n. 
RECORDS, 

public,  of  the  States,  full  faith  and  credit  to  be  given  to,  22,  23.    ' 
judicial,  not  generally  to  be  contradicted,  23,  509. 

(See  Judicial  Proceedings.) 
REDEMPTION, 

right  of,  cannot  be  shortened  or  extended  by  legislature,  356. 
REFUSAL  TO  PLgAD, 

in  criminal  casefe,  consequence  of,  382. 
REGISTRATION, 

of  voters,. may  be  required,  757. 
REGULATION, 

of  commerce  by  Congress,  14,  725,  734.  ' 

of  navigable  waters  by  Congress,  737,  738. 
police,  by  the  States, 

(See  Police  Power.) 
of  the  right  of  suffrage,  756-759. 
right  of,  does  not  imply  a  right  to  prohibit,  247,  n. 
REHEARING, 

(See  New  Trials.) 
RELIGIOUS  LIBERTY, 

care  taken  by  State  constitutions  to  protect,  580-586. 
distinguished  from  religious  toleration,  581. 

does  not  preclude  recognition  of  superintending  Providence  by  pcUi'c 
authorities,  587. 
nor  appointment  of  chaplains,  thanl^sgiving  and  fast  days,  588. 
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INDEX.  867 

RESERVED  POWERS, 

under  United  States  Constitution  in  the  States  and  people,  25. 
RESIDENCE. 

gives  jurisdiction  in  divorce  suits,  501,  502. 
but  not  unless  honajide^  502. 

as  affecting  right  to  impose  personal  taxes,  622. 

of  voters,  what  constitutes,  754-756. 
RESTRICTIONS, 

*on  trade  by  municipal  by-laws,  246. 

in  United  States  Constitution  on  powers  of  the  States,  19-25. 

on  power  of  people  to  amend  constitutions,  39,  41. 

on  powers  of  legislature, 

(^See  Leoislaturbs  of  thb  States.) 
RESUMPTION  OF  GRANTS, 

by  the  States  is  forbidden,  334. 
RETROSPECTIVE   LEGISLATION, 

when  admissible  generally,  113,  460-479. 

cannot  revive  demands  which  are  barred,  460. 

nor  create  a  demand  where  none  ever  equitably  existed,  460. 

may  take  away  defences  based  on  informalities,  461. 

may  cure  irregularities  in  legal  proceedings,  462. 
or  in  corporate  action,  &c.,  463,  465. 

what  defects  can  and  what  cannot  be  covered  by,  462,  463. 

may  validate  imperfect  marriages,  465. 
or  other  imperfect  contracts,  467,  469. 
or  invalid  deeds,  469-472. 

may  take  away  defence  of  usury,  467. 

honajide  purchasers  not  to  be  affected  by,  472. 

legalizing  municipal  action,  278,  474. 

pendency  of  suit  does  not  affect  power  to  pass,  476. 

cannot  make  good  what  the  legislature  could  not  originally  have  permitted, 
477. 

cannot  cure  defects  of  jurisdiction,  478,  479. 

forbidden  in  some  States,  461,  462,  n. 

statutes  generally  construed  to  operate  prospectively,  76,  461. 

prospective  construction  of  constitution,  76. 
REVENUE, 

in  some  States  bills  for,  to  originate  with  lower  house,  160. 

cannot  be  raised  under  right  of  eminent  domain,  656. 

{See  Taxation.) 
REVISION, 

of  State  constitutions,  39-47. 

of  statutes, 

{See  Statutes.) 
REVOLUTION.  AMERICAN, 

powers  of  the  Crown  and  Parliament  over  Colonies  before,  6-8. 

Congress  of  the,  its  powers,  7-9. 

division  of  powers  of  government  at  time  of,  7,  n. 
REWARDS, 

cannot  be  paid  by  towns  for  apprehension  of  offenders,  258,  n. 


I 


I 


i 


1 1 

i 

I  ■ 
I  • 
I  ■ 

:! 


^  t 


INDEX.  869 

SEARCHES  AND   SEIZURES, 

the  maxim  that  every  man^s  house  is  his  castle,  29,  367. 
unreasonable  searches  and  seizures  prohibited,  867,  368. 

origin  of  the  prohibition,  368. 
history  of  general  warrants  in  England,  368,  n. 
general  warrants  in  America,  369-371. 
search-warrants,  their  arbitrary  character,  372. 

only  granted  afler  a  showing  of  cause  on  oath,  372. 
must  specify  place  to  be  searched  and  the  object,  372. 

particularity  of  description  required,  372. 
should  be  served  in  daytime,  373. 
must  be  directed  to  proper  officer,  373. 
must  command  accused  party  and  property,  &c.,  to  be  brought  before 

officer,  373,  374. 
cannot  give  discretionary  power  to  ministerial  officer,  374. 
not  allowed  to  obtain  evidence  of  intended  crime,  374. 
cases  in  which  they  are  permissible,  374-376. 

not  to  seize  correspondence,  376,  n. 
for  libels,  illegal  at  common  law,  376,  n. 
officer  following  command  of,  is  protected,  377. 
and  may  break  open  doors,  377. 
SEAS, 

(See  High  Seas.) 
SECESSION, 

not  ^dmittcd  by  the  Constitution,  10. 
SECRECY. 

inviolability  of,  in  correspondence,  376,  n. 
elector's  privilege  of,  761. 
privilege  of,  as  between  counsel  and  client,  413. 
SEDITION  LAW, 

passage  of,  and  prosecutions  under,  535,  536. 
SELF-ACCUSATION. 

not  to  be  compelled,  384-391. 
SELF-DEFENCE, 

rii^ht  to,  377,  n. 
SELF-EXECUTING  PROVISIONS, 

what  are  and  are  not,  99-102. 
SELF-GOVERNMENT, 

(See  Elections;  Municipal  Corporations.) 
SERMONS, 

privilege  of  criticism  of,  550,  n. 
SERVANT, 

control  of,  by  master,  421. 
SERVICES, 

laws  requiring,  without  compensation,  strictly  construed,  494. 
to  inHuence  legislation  cannot  be  contracted  for,  166. 
of  child,  right  of  father  to,  420. 
SERVITUDE,  (See  Slavery.) 

SIDEWALKS. 

owners  of  lots  may  be  compelled  to  build  under  police  power,  734. 

(See  Assessments.) 
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SPECIAL  PRIVILEGES, 

strict  construction  of,  487—498. 
SPECIAL  SESSIONS  OF   LEGISLATURE, 

calling  of,  by  the  governor,  160,  189. 
SPEECH,  FREEDOM  OF, 

(See  Liberty  of  Speech  and  of  the  Press.) 
SPEECHES, 

of  legislators,  publication  of,  569-572. 
SPEED, 

upon  public  highways,  regulation  of,  734,  741. 
SPEEDY  TRIAL, 

right  of  accused  parties  to,  382. 
SPIRIT  OF  THE   CONSTITUTION, 

must  be  found  in  the  words  employed,  87,  88. 

laws  in  supposed  violation  of,  208. 
STALLIONS, 

prohibition  of  standing  of,  in  public  places,  749. 
STAMP, 

defence  to  contract  based  on  the  want  of,  may  be  taken  away,  471. 

cannot  be  required  on  process  of  State  courts,  603. 

upon  contracts,  603,  n. 
STAMP  ACT  CONGRESS, 

what  led  to,  7. 
STANDING   ARMIES, 

jealousy  of,  433. 
STANDING   MUTE, 

of  accused  party,  proceeding  in  case  of,  382. 
STAR  CHAMBER, 

court  of,  423. 
STATE, 

definition  of,  1. 

sovereign,  what  is,  1. 

distinguished  from  nation,  1. 

limits  to  jurisdiction  of,  2. 
STATE  BUILDINGS, 

local  taxation  for,  261,  n.,  284,  n. 
STATE  CONSTITUTIONS, 

in  existence  when  United  States  Constitution  was  formed,  28. 

pre-existing  laws,  common  and  statutory,  28-33,  35,  n. 
ordinance  of  1787,  34,  n. 
colonial  charters,  35. 

how  modified  when  not  containing  provisions  therefor,  36. 

theory  that  the  people  arc  sovereign,  36. 

general  rules  for  modification  of,  38-47. 

right  of  people  of  territories  to  form,  38. 

right  to  amend,  rests  in  people  as  an  organized  body  politic,  39. 

will  of  the  people  must  be  expressed  under  forms  of  law,  39. 

conventions  to  amend  or  revise,  41. 

limitations  by  Constitution  of  the  United  States  on  power  to  amend,  41. 

protection  of  personal  rights  by,  42,  44,  45. 


M. ;   ■ 


!;■ 


^  k  \* 


\} 


it      ■  ■     I 


iii^^ 


:■.    JS 


■llli 


f       . 


( 


1 1 

ill      . 


ii;'! 

V    ■  ■ 
I 

i    i; 
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STATUTES,  —  continued. 

evil  to  be  remedied  thereby,  17S-176. 

particularity  required  in  stating  object,  175. 

**  other  purposes/^  inefifectual  words  in,  177. 

examples  as  to  what  can  be  held  embraced  in,  177,  178. 

effect  if  more  than  one  object  embraced,  179,  180. 

effect  where  act  broader  than  title,  181,  182. 
amendatory,  183-186. 

requirement  that  act  amended  be  set  forth  at  length,  184. 

this  not  applicable  to  amendments  by  implication,  185. 
repeal  of,  at  same  session  of  their  passage,  186.. 

by  unconstitutional  act,  224. 
approval  of,  by  the  governor,  186-188. 
passage  of,  at  special  sessions,  189. 
when  to  Uke  effect,  190-193. 
publication  of,  192,  193. 
presumed  validity  of,  203,  208-210,  221-224. 
power  of  courts  to  declare  their  unconstitutionality,  194,  205. 

not  to  be  exercised  by  bare  quorum,  197. 

Dor  unless  decision  on  the  very  point  necessary,  198. 

nor  on  complaint  of  party  not  interested,  199. 

nor  solely  because  of  unjust  provisions,  200-204. 

nor  because  violating  fundamental  principle.s,  205-207. 

nor  because  opposed  to  spirit  of  Constitution,  20.8-214. 

nor  in  any  doubtful  case,  220-225. 
may  be  unconstitutional  in  part,  214-219. 

instances  of,  217,  218. 
constitutional  objection  to,  may  be  waived,  219. 
motives  in  passage  of,  not  to  be  inquired  into,  225-227. 
consequence  when  invalid,  227. 
whether  jury  may  pass  upon,  415,  n. 
retrospective,  460-479. 
construction  of,  to  be  such  as  to  give  effect,  223. 

presumption  against  conflict  with  Constitution,  223,  224. 

to  be  prospective,  461. 

contemporary  and  practical,  81-86. 
ex  post  facto,  323-332. 

(See  Ex  Post  Facto  Laws.) 
violating  obligation  of  contracts,  333-361. 

(See  Obugation  of  Contracts.) 
unequal  and  partial,  489-498. 
of  limitation,  453-456. 

of  Parliament,  how  far  in  force  in  America,  30-33. 
STATUTORY  LIENS. 

whether  they  may  be  taken  away,  351,  n. 
STATUTORY  PRIVILEGES, 
are  not  vested  rights,  479. 
strict  construction  of,  487-498. 
STAY   LAWS, 

law  taking  from  mortgagees  right  to  possession  invalid  as  to  existing 
mortgages,  355,  356. 
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STAY  LAWS,  — coiilinwtd. 

l»w  extending  time  of  redemplion  of  Unda  previousl)'  sold  i»  »oid,  3i6, 

J»w  shurtening  redemplion  void,  356. 

stay  of  execution  on  existing  Uemvida  for  unreasonable  or  iudvlluilc  timi 
is  void.  357. 
STOCK  IN  CORPORATIONS, 

munidpal  subscriptions  to,  U4.  260-S72. 

wiiun  liable  for  debts  catinot  ba  ndeiued  b}'  legialative  act,  3^. 
STREETS. 

power  of  cities,  &c.,  to  change  grade  of,  '262. 

power  to  control,  253. 

spHciai  Bssessments  for  grading  and  paving,  628-631, 

Bssessinent  of  tabor  upon.  637. 

exercise  of  right  of  eminent  domain  for,  66i. 
and  for  materials  for  constructing,  654. 
when  owner  of  land  to  receive  coinpeasalioo,  . 

appropriation  of,  for  railways,  GS1'G91. 

police  regulations  for  use  of,  731. 
STRICT  CONSTRUCTION, 

of  laws  in  darogation  ofcommou  law,  74,  n. 

of  cliaHers.  235,  496. 

of  Htaiuics  granting  special  privileges,  487-498. 
reijuiri)i£  fratuiuius  services,  493. 


IIUBJICr  or  STATCTX, 

nqnirad  is  mm  8tMM  ta  ht  tUM  ta  tide,  17S-m. 
SCRMTTmrO  LAWS  TO  H>raLAB  VOTB, 

wbetber  it  it  a  delegatioD  of  l^slMiTe  power,  141-lfiS. 
authorities  generally  do  not  allow,  146. 
coqiorate  charters,  &c.,  may  be  labmitted,  14S,  230. 
and  questions  of  divisions  of  towns,  &c,  lH. 
and  questions  of  local  subscripUoos  to  improTemantg,  141. 
SUBSCRIPTIONS, 

to  internal  improvements  by  municipal  corporations,  114,  26S-373. 
snbuiitting  questions  of,  to  corporation  is  not  delegating  legislative  power, 

144. 
power  of  taxation  to  provide  for,  cannot  be  taken  away,  S5S. 
SUCCESSION  TO  THE  CROWN, 

powerof  Parliament  to  change,  105. 
SUFFRAGE, 

right  of,  in  foraiing  new  constitutions,  36,  88,  44. 
to  be  construed  strictly,  494. 
snal  qualifications  for,  not  to  be  added  to  by  legiaUtnie,  78. 
(ercise  generally,  7fi2. 
n  ofright  of,  766-758. 

ot  conferred  on  women  by  the  new  amendmeats,  13. 
(See  Elkctioks.) 


regulatii 
right  of 


SUIT, 


notification  of,  by  publication,  £06. 

(See  AcnoK.) 
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SUMPTUARY   LAWS. 

odioas  character  of,  483. 
SUNDAY. 

laws  to  prevent  desecration  of,  how  defended,  594. 

police  regulations  regarding,  734. 
SUPPORT, 

of  children,  liability  of  father  for,  420. 

lateral,  of  lands,  right  to.  679,  n. 
SUPREMACY  OF  PARLIAMENT, 

extent  of,  4,  105,  108,  318. 
SUPREME  LAW, 

Constitution,  laws,  and  treaties  of  United  States  to  be,  14. 

of  a  State,  constitution  to  be,  2,  3. 
SURRENDER, 

of  fugitives  from  justice.  21,  22. 
SUSPENSION  OF  LAWS, 

when  authorized  must  be  general,  490. 

for  limitation  of  actions,  455,  n. 
SWAMPS. 

drains  for,  665,  741. 

special  assessments  for  draining,  635. 

T. 

TAKING  OF  PROPERTY, 

of  individuals  for  public  use,  635.  n..  651. 

{See  Eminknt  Domain;  Taxation.) 
TAX  LAWS, 

directory  and  mandatory  provisions  in.  89-93. 

(See  Taxation.) 
TAX  SALES, 

curing  defective  proceedings  in,  by  retrospective  legislation.  477,  488. 

what  defects  should  avoid,  647-649. 

deeds  given  upon,  may  be  made  evidence  of  title.  458.  459. 

conditions  to  redemption  from.  459,  n. 

(See  Taxation.) 
TAXATION, 

and  representation  to  go  together,  32  and  n.,  73.  n.,  142,  n.,  205. 

construction  of  grant  of.  267.  n. 

right  of.  compared  with  eminent  domain,  699. 

exemptions  from,  by  the  States,  when  not  repealable.  154.  341. 

can  only  be  for  public  purposes,  157.  211,  607,  616. 

must  be  by  consent  of  the  people,  142.  n. 

license  fees  distinguished  from,  245. 

by  municipalities,  power  of  legislature  over,  144,  260,  339. 

reassessment  of  irregular,  may  be  authorized,  255. 

irregular  may  be  confirmed  by  legislature,  377,  378. 

necessary  to  the  existence  of  government,  598. 

unlimited  nature  of  power  of,  598-604. 

of  agencies  of  national  government  by  the  States  impliedly  forbidden, 
600-604. 


ISHVX. 
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TAXATION.  —i;07i«nirtii. 

of  ftgeni'icc  oftbe  SUttcfl  by  the  national  gorernment  alao  forbidden,  6C!. 
or  [he  Biibje>ct9  or  cotumert'i'  li;  tbe  Stales.  IHIa,  731. 
diBcriiDmilioiu  in,  as  between  uitizens  of  iliffercnt  States,  G06. 
legislature  the  proper  authority  to  determine  upon,  608-tJi7. 
apportionment  caiential  to,  617. 
buinj;  diitricta,  necessity  of,  618.  633. 
flpportiomnent  not  altrayi  by  values,  618,  G24, 
iitoiise  fets  and  other  spec'ial  ta.ies.  61'J, 
■MOMDMnts  for  local  inpfOTMnoBti,  419. 

bouGti  firoB  Um  iiDpravMMBt  nuf  be  takta  into  tbft  inmiijH,  W, 

geaenl  pnmmmi  requiring  tazatioa  hj  Telse  do  not  tfpij  ta  1km 

UMMments,  G21. 
tKU^OD  of  persons  or  property  out  of  tbe  diotrict  ii  void,  G23-62S,  G4S. 
meet  be  uniform  lhrauf;hout  the  district,  625. 
local  aasessments  may  be  made  in  proportion  to  frontage,  G32. 

necesRiiy  for  apportionment  in  such  ca^e,  6S2. 
^aoal  taxing  diatrieia  for  drains,  leveea,  &<^..  634,  63d. 
taxation  in  labor  for  repair  of  roada.  &c.,  G37. 
dUBcolty  in  making  taxntion  aUayi  equal,  Ii39. 
hardtUpa  of  individual  cases  do  not  niahe  it  void,  689. 
legilkture  must  et^lect  the  objects  of  taxation,  640. 
■tious  of  property  from,  G40,  611. 
■Mittitional  provisions  which  preclude  exempdona,  643,  643. 
eial  exetnptions  void,  641,  ti..  642,  n. 

ilktive  authority  must  be  shown  for  each  particular  tax,  643-646, 
Boi). 

non  curat  not  applicable  in   tax  proeeei^Bgi, 
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647. 

what  defects  and  irregularities  render  tax  sales  void,  648. 
TEACHER  AND  SCHOLAR, 

control  of  former  over  latter,  421. 
TECHNICAL  RULES  OF  CONSTRUCTION, 

danger  of  reioriing  to,  75.  n.,  S9,  99-102. 
TELEGRAPHIC    CORRESPONDENCE, 

right  to  secrecy  in,  875,  n. 
TEMPERANCE  LAWS. 

right  of  the  States  to  paw,  725-727. 
TENNESSEE. 

.   divorces  not  to  be  granted  by  legislature,  133,  n. 

title  of  act  to  express  the  object,  172,  n. 

constitutional  provision  relating  to  amoodment  of  acta,  184,  i 

when  ai-U  to  take  effect,  192,  n. 

right  of  jury  to  determine  the  law  in  libel  casen,  399,  n. 

protection  to  person  and  property  by  law  of  the  land.  436,  a. 

conttitutional  provision  respecting  retrospective  laws,  462,  n. 

liberty  of  speech  and  of  the  press  in,  520,  n. 

privilege  of  legislators  in  debate,  556,  n. 

excluaion  of  religious  teachers  froui  office,  &63,  n. 
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TERRITORIAL   LIMITATION, 

to  the  powers  of  sovereignty,  2. 

to  the  exercise  of  power  by  the  States,  154,  155. 

to  municipal  aathority,  260. 

to  power  of  taxation,  622-627,  643. 
TERRITORIES, 

power  of  eminent  domain  in,  653. 

legislation  for,  33,  n. 

formation  of  constitutions  by  people  of,  38-40. 
TEST  OATHS, 

when  may  constitute  a  punishment,  321,  322. 

forbidden  in  some  States,  584,  n. 
TEXAS. 

admission  to  Union,  10. 

Mexican  law  retained  in  the  system  of,  .35,  n. 

special  statutes  licensing  sale  of  lands  forbidden,  119,  n. 

divorces  not  to  be  granted  by  legislature,  133,  n. 

legislative  rules  regulating  pardons,  140,  n. 

no  act  to  be  amended  by  mere  reference. to  its  title,  183,  184,  n. 

title  of  acts  to  express  the  object,  172,  n. 

right  of  jury  to  determine  the  law  in  libel  cases,  399,  n. 

protection  to  person  and  property  by  law  of  the  land,  436,  n. 

constitutional  provision  respecting  retrospective  laws,  462,  n. 

liberty  of  speech  and  of  the  press  in,  522,  n. 

religious  tests  for  office  forbidden,  in,  583,  n. 

exclusions  from   suffrage  in,  753. 
THIRTEENTH  AMENDMENT, 

provisions  of,  12,  361. 
TIME, 

loss  of  remedy  by  lapse  of,  453-456. 

and  place  are  of  the  essence  of  election  laws,  758,  759. 
TITLE  TO  LEGISLATIVE  ACT, 

requirement  that  it  shall  state  subject,  &c.,  is  mandatory,  97-99, 172-183. 
TITLES  OF  NOBILITY, 

States  not  to  grant,  23,  41. 
TOLERATION, 

as  distinguished  from  religious  liberty,  580-^82. 
TOWN  EXPENSES, 

cannot  embrace  pay  for  lobby  services,  166,  n.,  259,  n. 

{See  Municipal  Corporations.) 
TOWNSHIPS, 

importance  of,  in  the  American  system,  239,  n. 

origin  of,  228. 

distinguished  from  chartered  corporations,  296. 

collection  from  corporators  of  judgments  against,  297-803. 

not  liable  for  neglect  of  duty  by  officers,  302. 

apportionment  of  debts,  &c.,  on  division,  292,  355. 

indemnification  of  officers  of,  224,  259. 

{See  Municipal  Corporations.) 
TRADE, 

by-laws  in  general  restraint  of,  246,  247. 


TRAVEL. 

obstniPlions  to,  on  Darigable  m 
rpguUting  ■pwed  of,  734,  711, 
TRAVERSE  JL'RV, 

irial  of  accused  parlies  by,  394-40e. 

(sec  Jury  Tmii.-) 
TREASON. 

evidence  rcquiri>d  li 
TREATIES. 

oftiie  Unitei]  States,  to  be  tbe  supreme  Ian,  14. 
Slates  forbidden  to 
TREATING  VOTERS, 
laws  against,  773. 
TRIAL. 

of  right  to  property,  459. 

new,  not  to  be  granted  by  legislature,  IIC,  492, 
d  parties  to  be  by  jury,  379, 
must  be  speedy,  382. 
must  be  public,  383. 

(See  Cbimks;  Jkrt  Trial.) 
TRUST. 

the  legialative  not  to  be  delegated,  141,  249. 
TRUSTEES. 

fpei'ial  atatiiles  authorizing  sales  by,  constitutional,  lt$-l?9. 
rights  of  renluiii  ipie  truH  not  to  be  determined  by  legislature,  127. 
i^ipal  torporationa  as,  231.  ,S39,  n. 
TRUTH, 

u  a  defence  in  libel  cam,  680,  549,  C77, 
necessity  of  showing  gocid  motives  for  publication  of,  S77. 
TURNPIKES, 

exercise  of  eminent  domain  for,  6€4,  665. 
appropristion  of  highways  for,  681. 
change  of,  to  common  highways,  663,  n. 
TWICE  IN  JEOPARDY, 

punishment  of  same  act  under  State  and  national  law,  24. 
under  State  law  and  municipal  by-law,  242. 
(See  Jkopardt.) 
TWO-THIRDS  OP  HOUSE, 
what  CI 


TJ. 
ULTRA    VISES. 

contracts  of  municipal  carporations  which  are,  337,  268,  S59,  367,  i 
UNANIMITY, 

required  in  jury  trials,  896, 
UNCONSTITUTIONAL  LAW, 

definition  of  the  term,  4. 

firat  declaration  of,  196,  n. 

power  of  the  courts  to  annul,  194. 

whether  jury  may  pass  upon,  416,  n. 

{See  CoDKTS;  Statdtcs.) 
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UNEQUAL  AND  PARTIAL  LEGISLATION. 

special  laws  of  a  remedial  nature,  488. 

local  laws,  or  laws  applying  to  particular  classes,  488-493. 

proscription  of  parties  for  opinions,  489. 

suspensions  of  the  laws  must  be'  general,  490,  491. 

distinctions  must  be  based  upon  reason,  492. 

equality  the  aim  of  the  law,  493. 

strict  construction  of  special  burdens  and  privileges,  494-497. 

discrimination  against  citizens  of  other  States,  20,  497. 
UNIFORMITY, 

in  construction  of  constitutions,  67. 

in  taxation,  616,  622. 

(See  Taxation.) 
UNION, 

of  the  Colonies  before  the  Revolution,  6. 
UNITED  STATES, 

division  of  powers  between  the  States  and  Union,  2. 

origin  of  its  government,  6. 

Revolutionary  Congress,  and  its  powers,  7,  8. 

Articles  of  Confederation  and  their  failure,  6-9. 

formation  of  Constitution  of,  8. 

government  of,  one  of  enumerated  powers,  10,  11,  210. 

general  powers  of,  11-14. 

its  laws  and  treaties  the  supreme  law,  15. 

judicial  powers  of,  15,  25. 

removal  of  causes  from  State  courts  to  courts  of,  15. 

prohibition  upon  exercise  of  powers  by  the  States,  19-22. 

guaranty  of  republican  government  to  the  States,  23. 

implied  prohibition  of  powers  to  the  States,  24. 

reservation  of  powers  to  States  and  people,  25. 

consent  of,  to  formation  of  State  constitutions,  38. 
(See  Congress  ;   Constitution   of  United   States  ;  Courts   op   United 

States;  President.) 
UNJUST  DEFENCES, 

no  vested  right  in,  461. 
UNJUST  PROVISIONS, 

in  constitutions,  must  be  enforced,  87. 

in  statutes,  do  not  necessarily  avoid  them,  199-203. 

(See  Partial  Legislation.) 
UNLAWFUL  CONTRACTS, 

(See  Illegal  Contracts.) 
UNMUZZLED  DOGS,^ 

restraining  from  running  at  large,  748. 
UNREASONABLE  BAIL, 

not  to  be  required,  380. 
UNREASONABLE   BY-LAWS. 

are  void,  243. 
UNREASONABLE  SEARCHES  AND  SEIZURES, 

(See  Searches  and  Seizures.) 
UNWHOLESOME  PROVISIONS. 

prohibiting  sale  of.  748. 
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USAGE  KSD  CUSTOM, 

(500  Cknraioir  Law.) 

USURY, 

tiglil  to  defenoe  of,  maj  be  UkBamimyhf\^gid0xa%nlb^^ 

T. 
TACANCIES. 

in  office  fining,  79,  n. 
TAUODATING  IMPERFECT  COKTRACTS, 

by  letrospectiTe  legitleftion,  869,  469-477. 

(5ee  RBTBOsraermB  IdmsLATXcm.) 
VALUATION, 

of  property  fcnr  taxation,  6l8. 

(jStA  Taxatioit.) 

of  land  taken  for  public  use, 

(5ee  Eminbht  Domaiv.)  -] 

VENUE, 

in  criminid  caaei,  898,  n.,  895. 

change  of,  898,  n.,  898,  n. 
VERDICT, 

jttiy  not  to  be  controlled  by  jodge  in  giiing,  898. 

judge  cannot  refuse  to  reedve^  897. 

jury  may  return  tpedal,  898. 

but  cannot  be  coinpdied  to  do  fo,  898. 

general,  ooTcrt  both  the  law  and  the  fiusta,  896»  400. 

in  favor  of  defendant  in  criminal  oaae,  cannot  be  set  ande,  898, 899, 401 

against  accused,  may  be  set  aside,  400. 

in  libel  cases,  to  cover  law  and  fact,  399,  572. 

to  be  a  bar  to  new  prosecution,  403. 

when  defendant  not  to  be  deprived  of,  by  noUe  prosequi^  404. 

not  a  bar  if  court  bad  no  jurisdiction,  404. 
or  if  indictment  fatally  defective,  405. 

when  jury  may  be  discharged  without,  405. 

set  aside  on  defendant's  motion,  may  be  new  trial,  405,  406. 

on  some  of  the  counts,  is  bar  to  new  trial  thereon,  406. 

cannot  be  received  from  less  than  twelve  jurors,  395. 
VERMONT, 

revenue  bills  to  originate  in  lower  house,  160,  n. 

betterment,  law  of,  485. 

liberty  of  speech  and  of  press,  518,  n. 

privilege  of  legislators  in  debate,  556,  n. 
VESTED   RIGHTS,  # 

not  conferred  by  charters  of  municipal  incorporation,  233. 

grants  of  property  to  corporations  not  revocable,  290-295,  334. 

under  the  marriage  relation,  cannot  be  taken  away,  348. 

not  to  be  disturbed  except  by  due  process  of  law,  212,  247,  n.,  442. 

meaning  of  the  term,  443,  461,  471. 

subjection  of,  to  general  laws,  443. 

interests  in  expectancy  are  not,  445,  447. 

rights  under  the  marriage  relation,  when  are,  447.     \ 
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VESTED  RIGHTS.  —  eoniinued. 

in  legal  remedies,  parties  do  not  have,  448,  449. 
exceptions,  So5. 

statutory  privileges  are  not,  479. 

in  rights  of  action,  449. 

forfeitures  of,  must  be  judicially  declared,  451,  452. 

time  for  enforcing,  may  be  limited,  45S-456,  460. 

do  not  exist  in  rules  of  evidence,  460. 

rights  to  take  a<lvantage  of  informalities  are  not,  461-472. 
or  of  defence  of  usury,  468. 
VILLAGES  AND  CITIES, 

(See  Municipal  Corporations.) 
VILLEINAGE, 

in  England,  362-865. 
VINDICTIVE  DAMAGES, 

when  publisher  of  newspaper  not  liable  to,  469. 

VIOLATING  OBLIGATION  OF  CONTRACTS, 

(See  Obligation  of  Contracts.) 
VIRGINIA, 

repeal  of  acts  of  Parliament  in,  34,  n. 

special  statutes  licensing  sale  of  lands  forbidden,  119,  n. 

divorces  not  to  be  granted  by  legislature,  134. 

exercise  of  the  pardoning  power  restrained,  140,  n. 

revenue  bills  to  originate  in  lower  house,  160,  n. 

no  act  to  be  amended  by  mere  reference  to  title,  183,  184,  n. 

compact  with  Kentucky,  335,  n. 

liberty  of  speech  and  of  the  press  in,  522,  n. 

privilege  of  legislators  in  debate,  556,  n. 

religious  tests  for  office  forbidden  in,  583,  n. 

excluded  from  suffrage  in,  753. 

VOID  CONTRACTS. 

(See  Contracts.) 

VOID  JUDGMENTS, 

(See  Jurisdiction.) 

VOID  STATUTES, 

(See  Statutes.) 
VOLUNTEERS, 

in  military  service,  municipal  bounties  to,  274-281. 

VOTERS, 

franchise  of,  cannot  be  made  to  depend  on  impossible  condition,  451,  n. 

constitutional  qualifications  of,  cannot  be  added  to  by  legislature,  78,  n. 

privilege  of  secrecy  of,  761. 

whether  qualifications  of,  can  be  inquired  into  in  contesting  election,  790, 

791. 

(See  Elections.) 

W. 
WAGERS, 

upon  elections,  are  illegal,  774. 
WAIVER, 

of  constitutional  objection,  219,  220. 
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WAIVER.  —  continued. 

of  irregukrilies  in  judicill  proeMdiogl,  fill. 

of  obji^i^tiou  to  intereatfd  jndge,  61S. 

of  right  to  Tull  piiiel  orjmn,  895. 

of  riglit  lo  iKJinpensfttioii  for  proper^  taken  faf  pablio,  702. 
•  In  capital  cases,  393.  n. 

of  elt-clor's  r'if;hl  lo  aectwy,  7M. 
WAR  AND  PEACE, 

power  of  Kcrolutionary  CongrSM  orer,  7. 

control  of  queiitions  coiDMiuiigi  bj  Congnw,  IS, 
WARD. 

control  of  guardian  overt  4S1. 

gptfcial  HtBtiite^  for  Bale  of  landl  of,  118-129. 
WAREHOUSKMEN, 

regulMiou  of  diarges  of.  74J-746. 
WARRANTS. 

general,  tfaeir  illegalicj,  868-879. 

■crvicu  of,  in  i-riminal  cMm,  872. 

•earch-wftrranlj,  372. 

(Ste  U.vniu9o:i*BLs  Sbabcsbs  urn  SKtsnBKS.) 
WATER  RIGUTS. 

right  to  fruiit  on  navi^atda  water  ii  property ,  680> 

TinH  oftlic  States  lo  vsuUbh  wbarTlinet,  747. 

right  lo  use  of,  in  runniag  atTewn.  696. 

approprisiiinn  aC  iirpmut  nnder  right  of  eminent  domain,  S55,  6( 
(Sm  Naviuibui  Watkbb;  WiTUi-CoirBSKs.) 
WATEB-COl/itSBS, 

nsTigable,  and  rights  therein,  735-741. 

dams  across,  for  manufacturing  purposes,  666-669,  740. 

bridges  over,  under  State  authority.  738.  739. 

licensing  ferries  across,  71)9,  7-10. 

contraction  of  levees  upon,  665,  741. 

flooding  premisea  by,  the  liability  for,  680. 

incidental  injury  by  improvement  of,  gives  no  right  of  action,  73 
{See  Navioadlb  Watkbs;  Water  Riguts.) 
WAYS. 

(See  Highways;  Private  Roads;  Roads;  Strkkts.) 
WEIGHTS  AND  MEASURES, 

Congress  may  fix  standard  of,  11. 

regulation  of,  by  the  States,  749. 
WEST  VIRGINIA, 

special  statutes  licensing  sale  of  landi  forbidden.  1 19,  n. 

divorces  not  to  be  granted  by  legislature,  134.  n. 

protection  to  person  and  property  by  law  of  the  land,  437,  n. 

liberty  of  ppeeih  and  of  the  press  in,  519,  n. 

privilege  of  legislators  in  debate,  556,  n. 

religious  liberty  in,  583,  n. 

exclusions  from  suSrage  in,  753. 
WHARFAGE, 

right  to,  is  property,  680. 

States  may  establiali  wharf  lines,  747. 
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WHIPPING, 

panUhment  by,  328. 
WIDOW, 


WIFE, 


(See  DowKR.) 
{See  Divorce;  Dower;  Married  Women.) 


WILL, 

imperfect,  cannot  be  validated  after  title  passed,  114,  n. 
WISCONSIN, 

special  statutes  licensing  sale  of  lands  forbidden,  119,  n. 

divorces  not  to  be  granted  by  legislature,  133,  n. 

privilege  of  legislators  from  arrest,  163,  n. 

title  of  act  to  embrace  tbe  subject,  173,  n. 

no  act  to  be  amended  by  mere  reference  to  its  title,  183,  184,  n. 

time  when  acts  take  effect,  192. 

restriction  upon  power  to  contract  debts,  271. 

liberty  of  speech  and  of  tbe  press,  520,  n. 

privilege  of  legislators  in  debate,  556,  n. 

religious  test^  for  office  forbidden  in,  583,  n. 

religious  belief  of(t  to  be  test  of  incompetency  of  witness,  596,  n. 

exclusions  from  suffrage  in,  753. 
WITCHCRAFT, 

confessions  of,  385. 
WITNESSES, 

power  to  summon  and  examine  before  legislative  committees,  164. 

accused  parties  to  be  confronted  with,  392. 

not  compellable  to  be  against  themselves,  389-391,  494. 
evidence  by,  in  their  own  favor,  391,  n. 

not  liable  to  civil  action  for  false  testimony,  551. 
unless  the  testimony  was  irrelevant,  552,  n. 

competency  and  credibility  of,  as  depending  on  religious  belief,  596  and  n. 

testimony  of  wife  on  behalf  of  husband,  390,  n. 
WOMEN, 

(See  Married  Women.) 
WORKS  OF  ART, 

liberty  of  criticishi  of,  568. 
WRITS  OF  ASSISTANCE, 

unconstitutional  character  of,  369-371. 
WRITS  OF  HABEAS  CORPUS, 

(See  Habeas  Corpus.) 

Y. 
YEAS  AND  NAYS, 

in  some  States,  on  passage  of  laws  to  be  entered  on  journals,  171. 
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